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John  B.  Wright Attorney  General. 

Frederick  A.  Tritle,  Jr Clerk. 
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i  Term  Expired. 

*  Appointed  January  11,  1910. 

(iii) 


ORDER  DESIGNATING  COURT  TERM, 
GREENLEE  COUNTY.  . 


The  county  of  Greenlee  having  been  created  by  virtue  of 
an  act  of  the  legislature  of  the  Territory  of  Arizona  and  or- 
ganized, it  is  hereby 

Ordered  that  the  county  of  Greenlee  be  attached  to  the 
fifth  judicial  district;  and  it  is  further 

Ordered  that  the  place  for  holding  the  district  court  in  the 
county  of  Greenlee  shall  be  the  town  of  Clifton,  and  the  times 
for  holding  the  said  district  court  in  said  county  shall  be  the 
third  Monday  of  April  and  the  third  Monday  of  October  in 
each  year. 
Dated  November  11,  1910. 

EDWARD  KENT,  C.  J. 

FLETCHER  M.  DOAN,  A.  J. 

JOHN  H.  CAMPBELL,  A.  J. 

E.  W.  LEWIS,  A.  J. 

EDWARD  M.  DOE,  A.  J. 
Supreme  Court, 
Territory  of  Arizona,— h». 

I,  P.  A.  Tritle,  Jr.,  clerk  of  the  supreme  court  of  the  Terri- 
tory of  Arizona,  do  hereby  certify  the  above  and  foregoing 
to  be  a  full,  true  and  correct  copy  of  an  order  made  and  en- 
tered in  said  supreme  court  on  the  eleventh  day  of  November, 
A.  D.  1910. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  af- 
fixed the  seal  of  said  court  this  fifteenth  day  of  November, 
A.  D.  1910,  at  Phoenix,  Arizona. 

[Seal]  P.  A.  TRITLE,  Jr., 

Clerk,  Supreme  Court  of  Arizona. 

(▼) 
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[Civil  No.  1132.    Filed  January  13,  1910.] 
[108  Pac.  221.] 

THOMPSON  WALKER,  MARY  H.  WALKER  and  DEN- 
•  VER  HOLMESLEY,  Plaintiffs  and  Appellants,  v. 
CELESTE  H.  BLAKE  and  FRANK  BLAKE, 
Her  Husband,  GEORGIA  HOLMESLEY,  JAMES 
HOLMESLEY,  ALICE  H.  WILLIAMS  and  JOSIAH 
WILLIAMS,  Her  Husband,  BURRELL  HOLMESLEY, 
WESLEY  HOLMESLEY,  JOHN  HOLMESLEY  and 
LEE  HOLMESLEY,  Defendants  and  Appellees. 

!  New  Trial — Motion — Time  of  Piling. — Where  the  motion  for  new 
trial  was  filed  more  than  five  days  after  rendition  of  judgment*  it 
was  properly  denied. 

2.  Appeal  and  Error — Proceedings  Below — Motion  por  New  Trial- 
Necessity. — Failure  to  make  a  timely  motion  for  new  trial  waived 
all  errors  not  fundamental,  so  that  questions  involved  in  such 
errors  cannot  be  considered  on  appeal. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  Maricopa  County.  Ed- 
ward Kent,  Judge.    Affirmed. 

Kibbey,  Bennett  &  Bennett,  for  Appellants. 

Thos.  Armstrong,  Jr.,  for  Appellees. 

• 

PER  CURIAM. — Appellees  move  for  an  affirmance  of 
judgment  in  this  case  for  the  reason  that  no  motion  for  a 
new  trial  was  filed  within  the  time  provided  by  law,  and  that 
there  is  no  assignment  of  error.  The  motion  for  a  new  trial 
was  filed  more  than  five  days  after  the  judgment  was  ren- 
dered.    Therefore  the  trial  court  did  not  err  in  denying  it. 
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2  Hurley  v.  Territory.  [13  Ariz. 

The  failure  to  move  for  a  new  trial  waived  all  errors  not 
fundamental.  McDonald  v.  Cox,  12  Ariz.  171.  100  Pac.  457. 
Counsel  for  appellants  do  not  make  a  formal  assignment 
of  errors,  but  close  their  brief  with  the  statement  that  the 
trial  court  erred  in  several  enumerated  particulars.  If  this 
unusual  method  of  assigning  error  should  be  treated  as  suffi- 
cient, we  are  precluded  from  considering  the  questions  so  pre- 
sented by  the  fact  that  all  are  such  as  should  have  been 
brought  to  the  attention  of  the  trial  court  in  a  motion  for  a 
new  trial.  None  of  the  questions  so  raised  involve  funda- 
mental error.  Therefore  we  must  affirm  the  judgment  of  the 
district  court 

KENT,  C.  3T.,  and  LEWIS,  J.,  took  no  part  in  the  deter- 
mination of  this  case. 


[Criminal  No.  277.    Filed  April  2,  1010.] 
[108  Pae.  222.] 

ED.  D.  HURLEY,  Defendant  and  Appellant,  v.  TERRI- 
TORY OP  ARIZONA,  Respondent. 

L  Criminal  Law — Appeal — Review — Continuance — Discretion. — The 
granting  or  refusal  of  a  continuance  rests  in  the  sound  discretion 
of  the  trial  court,  and  its  ruling  will  not  be  disturbed  on  appeal  un- 
less the  discretion  was  abused. 

2.  Same— Continuance — Application — Refusal— Discretion  op  Court. 
It  is  not  an  abuse  of  discretion  to  deny  a  continuance  on  the  ground 
of  the  absence  of  a  witness,  where  the  facts  sought  to  be  proved  by 
the  witness  are  not  within  the  personal  knowledge  of  accused,  but 
his  knowledge  of  what  the  witness  would  testify  to  if  present  is 
hearsay  only,  and  the  source  of  his  knowledge  is  not  set  forth,  and  it 
is  not  alleged  that  accused  has  any  knowledge  of  the  residence  of 
the  witness,  nor  was  it  shown  why  the  witness1  attendance  was  not 
obtained  in  the  five  days  between  the  verification  of  plaintiff's  af- 
fidavit and  the  application,  nor  were  any  facts  stated  tending  to 
show  that  the  witness  could  be  produced  if  a  continuance  was 
granted. 

8.  Homicide  —  Evidence — Admissibility. — The  fact  that  accused,  the 
day  before  the  shooting  of  decedent,  shot  at  goats  of  decedent  at  or 
near  the  premises  of  accused,  was  material  to  establish  the  relations 
between  the  parties  and  the  state  of  the  mind  of  accused. 

4.  Criminal  Law — Opinion  Evidence — Competency  op  Witness. — A 
boy  thirteen  years  of  age,  who  had  lived  eight  or  ten  years  on  the 
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hills,  and  who  had  seen  men  shoot  shotguns  and  rifles,  was  compe- 
tent to  give  his  opinion  that  shots  heard  by  him  were  rifle  shots;  but 
the  weight  of  his  testimony  was  for  the  jury. 

5.  Witnesses — Examination  —  Cross-examination. — Questions  put  by 

accused  on  the  cross-examination  of  a  witness  as  to  the  testimony 
which  another  witness  had  given  at  a  former  time  were  not  proper 
cross-examination. 

6.  Homicide  —  Evidence — Threats  of  Accused — Admissibility. — Evi- 

dence of  what  accused,  at  a  period  remote  from  the  homicide,  had 
said  about  pointing  a  gun  at  and  threatening  to  shoot  the  children 
of  decedent,  was  admissible,  where,  in  connection  with  proof  of  other 
threats  of  accused,  it  might  indicate  a  continuance  of  the  state  of 
mind  of  accused  toward  decedent. 

7.  Criminal  Law — Trial — Instructions — Refusal  to  Give  Instruc- 

tions Covered  by  Charge  Given. — It  is  not  error  to  refuse  instruc- 
tions generally  covered  in  the  charge  given. 

8.  Same — Same — Opinion  of  Court. — Instructions  so  framed  as  to  indi- 

cate an  expression  of  opinion  by  the  court  on  issues  of  fact  for  the 
jury  are  properly  refused. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

J.  F.  Wilson,  for  Appellant. 

It  is  an  abuse  of  discretion  in  the  trial  court  to  deny  a  con- 
tinuance of  a  cause  for  want  of  material  evidence  that  defend- 
ant has  made  proper  effort  to  obtain  and  shows  ability  to  obtain 
it  at  the  succeeding  term.  State  v.  Brooks,  39  La.  Ann.  239,  1 
South.  421 ;  State  v.  Daken,  52  Iowa,  395,  3  N.  W.  411 ;  State  v. 
Bradley,  9  Mo.  960,  2  S.  W.  284;  Price  v.  State,  22  Tex.  App. 
110,  2  S.  W.  622;  Tucker  v.  State,  21  Tex.  App.  198,  2  S.  W. 
893 ;  Jackson  v.  Territory,  4  Ariz.  407,  78  Pac.  1110.  Threats, 
uncommunicated,  are  admissible  to  show  animus,  and  as  a  re- 
sult of  it  to  show  a  more  probable  conclusion  that  deceased 
brought  on  the  conflict,  where  one  ensued.  Wharton  's  Criminal 
Evidence,  sec.  757  et  seq. ;  People  v.  Scoggins,  37  Cal.  676 ;  Wig- 
gins  v.  State,  93  U.  S.  465,  23  L.  Ed.  941 ;  People  v.  Arnold, 
15  Cal.  476;  People  v.  Swenson,  49  Cal.  388;  Holler  v.  State, 
37  Ind.  57,  10  Am.  Rep.  74;  CampbeU  v.  State,  16  111.  18,  61 
Am.  Dec.  49. 

John  B.  Wright,  Attorney  General,  for  Respondent 


4  Hurley  v.  Territory.  [13  Ariz. 

KENT,  C.  J. — It  is  claimed  that  the  trial  court  erred  in  re- 
fusing to  grant  the  continuance  of  the  trial  asked  for  by  the 
appellant.  On  November  18,  1908,  the  defendant  entered  his 
plea  of  not  guilty  to  the  offense  charged  in  the  indictment, 
and  on  that  date  the  case  was  set  for  trial  on  November  30th. 
On  November  30th,  upon  the  application  of  the  defendant,  a 
subpoena  was  issued  for  one  Edwards,  whom  the  appellant 
claimed  to  be  a  material  witness.  The  trial  of  the  case  was 
postponed  until  December  8th.  On  that  day,  when  the  case 
was  called  for  trial,  the  appellant  interposed  his  motion  for  a 
continuance  for  the  term  and  filed  his  own  affidavit  in  support 
thereof,  which  had  been  prepared  and  sworn  to  on  December 
3d,  in  which  he  alleged  that  the  witness  Edwards  was  material 
to  the  defendant  in  making  his  defense,  in  that  Edwards,  prior 
to  the  difficulty  in  which  the  defendant  and  the  deceased  were 
engaged,  had  frequent  conversations  with  the  deceased  and 
knew  of  the  animosity  of  the  deceased  toward  the  defendant ; 
that  the  defendant  had  no  knowledge  of  the  threats  made  by 
decedent  to  Edwards  until  November  29th,  the  evening  before 
the  subpoena  was  issued  and  placed  in  the  hands  of  the  sheriff 
for  service  and  an  order  for  such  service  out  of  the  county  ob- 
tained; that  service  of  the  subpoena  had  not  been  made;  that 
the  sheriff  had  telegraphed  that  the  witness  was  not  in  the  em- 
ploy of  the  mining  company  where  he  was  supposed  to  have 
sought  employment  in  Cochise  county,  and  hence  the  subpoena 
had  not  been  served,  and  the  attendance  of  the  witness  could 
not  be  obtained  at  that  term  of  court ;  but  that  the  witness  was 
in  the  county  of  Cochise  somewhere ;  and  that  the  defendant 
would  be  able  to  procure  his  attendance  at  the  next  term  of 
court,  when  such  testimony  might  be  had.  The  affidavit  fur- 
ther alleged  that  there  was  no  other  witness  by  whom  the  con- 
versations and  threats  above  stated  could  be  proved,  and  that 
the  application  was  not  sought  for  delay. 

The  granting  or  refusal  of  a  motion  for  continuance  is  a 
matter  resting  in  the  sound  discretion  of  the  trial  court,  and 
the  exercise  of  that  discretion  will  not  be  disturbed  upon  ap- 
peal unless  abused.  According  to  the  affidavit  of  the  appel- 
lant for  continuance,  and  upon  the  record,  we  find  that  the 
case  had  been  set  for  trial  on  November  30th.  On  that  date 
a  subpoena  for  the  desired  witness  was  obtained  and  an  order 
for  its  service  out  of  the  county.    The  trial  of  the  case  was  not 
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had  until  December  8th.  On  that  date  an  affidavit  sworn  to 
on  December  3d  was  presented  that  the  absent  witness  could 
not  be  found  in  the  place  designated  to  the  sheriff  by  the  ap- 
pellant as  his  place  of  abode.  That  the  facts  sought  to  be 
proved  by  the  witness  would  be  testified  to  by  the  witness  was 
not  within  the  personal  knowledge  of  the  defendant,  according 
to  his  affidavit;  but  the  knowledge  that  the  witness  would  so 
testify  if  present  was  hearsay  only,  and  the  source  of  such 
knowledge  was  not  set  forth  by  the  appellant  in  his  affidavit, 
nor  any  facts  set  forth  in  the  affidavit  to  show  that  the  appel- 
lant had  any  knowledge  of  the  residence  of  the  witness  or  his 
present  or  future  place  of  abode.  No  showing  was  made  why 
the  attendance  of  the  witness  was  not  procured  between  the  3d 
and  8th  of  December,  and  no  facts  were  set  forth  in  the  affi- 
davit tending  to  show  that  the  presence  of  the  witness  could  be 
obtained  if  the  postponement  were  granted.  We  do  not  think 
that  the  trial  court  erred  in  its  exercise  of  the  discretion 
vested  in  it  in  refusing  the  continuance.  Eytinge  v.  Terri* 
tory,  12  Ariz.  131,  100  Pac.  444. 

Mrs.  Conrey,  a  witness  on  the  part  of  the  prosecution,  testi- 
fied, over  the  objection  of  the  defendant,  to  the  action  of  the 
defendant  the  day  before  the  homicide  in  shooting  at  certain 
goats  belonging  to  the  deceased  which  were  then  at  or  near 
the  premises  of  the  defendant.  The  objection  to  the  testi- 
mony was  that  it  was  immaterial.  We  think  the  testimony 
given  was  material  in  the  tendency  it  had  to  establish  the  rela- 
tions between  the  parties  and  the  state  of  mind  of  the  de- 
fendant, and  that  the  objection  made  to  its  materiality  was 
properly  overruled. 

It  is  likewise  assigned  as  error  that  the  court  erred  in  allow- 
ing the  witness  Tom  Conrey  to  testify  about  the  same  transac- 
tion. Apart  from  the  fact  that  no  specific  objection  was  mad« 
at  the  trial  to  this  testimony,  the  same  rule  applies  thereto. 

It  is  claimed  that  the  court  erred  in  allowing  George  Con- 
rey, a  son  of  the  deceased,  of  the  age  of  thirteen  years,  to  tes- 
tify, over  the  objection  of  the  defendant,  to  the  character  of 
the  shots  fired  at  the  time  of  the  homicide ,  his  testimony  being 
that  they  were  rifle  shots.  The  objection  to  the  testimony  is 
that  the  boy  was  at  a  distance  from  the  shooting,  that  he  had 
never  fired  a  gun  himself  or  handled  firearms,  and  was  not 
qualified,  therefore,  to  testify  as  to  the  character  of  the  shots. 
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The  boy  testified  to  hearing  five  shots  altogether,  and  the  inter- 
vals between  them,  and  that  they  were  rifle  shots ;  that,  while 
he  had  not  used  rifles  or  shotguns,  he  had  lived  eight  or  ten 
years  out  on  the  hills,  and  had  seen  men  shoot  shotguns  and 
rifles.  Upon  the  motion  to  strike  out  his  testimony,  the  court 
ruled  that,  the  evidence  showing  that  the  boy  had  some  experi- 
ence in  the  matter,  his  opinion  might  be  expressed ,  the  weight 
of  the  testimony  being  entirely  a  matter  for  the  jury.  In  this 
view  of  the  trial  court  we  concur. 

The  fifth  assignment  of  error  is  as  follows:  "The  oourt 
erred  in  refusing  to  allow  Mrs.  Conrey  to  answer  questions  on 
cross-examination  as  to  what  she  testified  to  at  the  inquest  and 
having  made  statements  at  another  time  contradictory  to  what 
she  tells  here.  See  reporter's  transcript  of  evidence,  pages 
150,  151,  152,  and  153.' '  An  examination  of  the  record  shows 
that  counsel  are  in  error  in  assuming  that  the  court  refused  to 
allow  Mrs.  Conrey  to  testify  as  alleged.  The  witness  under 
examination  was  one  George  Avery,  a  deputy  sheriff,  and  he 
was  asked  on  cross-examination  to  testify  as  to  the  testimony 
which  Mrs.  Conrey  had  given  at  a  former  time.  The  court 
sustained  the  objection  of  the  prosecution  that  it  was  not 
proper  cross-examination. 

It  is  alleged  that  the  court  erred  in  permitting  the  witness 
Ralph  King  to  testify,  over  objection  of  the  defendant,  to  a 
conversation  between  the  defendant  and  the  witness  at  a 
period  prior  and  remote  to  the  homicide,  in  regard  to  what  the 
defendant  had  said  about  the  pointing  of  a  gun  and  threaten- 
ing to  shoot  the  children  of  the  deceased.  The  court  allowed 
the  testimony  to  stand  over  the  objection  of  the  defendant 
upon  the  theory  that,  in  connection  with  other  conversations 
and  threats  of  the  defendant  as  testified  to,  it  might  have  a 
significance  as  indicating  a  continuance  of  .the  state  of  mind 
of  the  defendant  toward  the  deceased.  We  think  the  testi- 
mony was  admissible,  the  weight  to  be  given  to  it  being,  as 
the  court  stated,  a  matter  for  the  jury  to  determine. 

The  appellant  assigns  as  error  the  refusal  of  the  trial  court 
to  give  as  drawn  the  third,  fourth,  fifth,  and  sixth  instructions 
requested  by  the  defendant.  The  matter  contained  in  these 
instructions  was  generally  covered  by  the  court  in  the  charge 
given  by  it ;  but,  apart  from  this,  we  think  the  court  properly 
refused  ibe  instructions  requested  in  the  language  in  which 
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they  were  drawn,  since  in  each  instance  the  requested  instruc- 
tion was  so  framed  as  to  indicate  an  expression  of  opinion  by 
the  court  on  matters  of  fact  to  be  determined  by  the  jury. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  affirmed. 

DOAN,  CAMPBELL,  LEWIS,  and  DOE,  JJ.,  concur. 


[Criminal  No.  279.    Filed  April  2,  1910.] 
[108  P*c.  224.] 

WILLIAM  T.  DUTTON,  Defendant  and  Appellant,  v.  TER- 
RITORY OF  ARIZONA,  Respondent 

1.  Indictment  and  Information — Sufficiency  of  Accusation — Statu- 

tory Offenses. — An  indictment  charging  the  keeping  of  a  disor- 
derly house,  specifying  the  time  and  location  of  the  house,  and 
charging  the  offense  conjunctively  in  the  language  of  Penal  Code  of 
1901,  section  287,  making  it  a  misdemeanor  to  keep  a  disorderly 
house,  or  any  house  of  public  resort  whereby  the  peace,  comfort,  or 
decency  of  the  immediate  neighborhood  is  habitually  disturbed,  is 
sufficient. 

2.  Criminal  Law — Witnesses — Conduct  of  Trial— Duty  of  Judge. — 

The  duty  of  a  trial  judge,  particularly  in  criminal  cases,  is  more 
than  that  of  an  umpire,  and  he  must  see  that  justice  is  done  to  both 
parties,  and  hence  when  satisfied  that  the  facts  are  not  being  elicited 
by  questions  of  counsel,  and  witnesses  show  a  disposition  to  evade 
direct  answers,  it  is  not  only  his  right,  but  his  duty,  to  so  question 
a  witness  as  to  bring  out  the  points  not  made  clear  by  counsel's  ex- 
amination, he  having  in  that  respect  a  wide  discretion,  the  exercise 
of  which  will  not  be  reviewed  in  the  absence  of  abuse,  but  such  ex- 
amination must  not  show  bias  or  prejudice,  or  impress  the  jury  with 
the  belief  that  the  judge  is  taking  sides. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Yuma.  John 
H.  Campbell,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Wupperman  &  Wupperman,  for  Appellant 
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John  B.  Wright,  Attorney  General,  for  Respondent. 

The  indictment  is  sufficient,  the  offense  being  alleged  in  the 
words  of  the  statute.  "An  indictment  can  safely  and  suffi- 
ciently charge  a  crime  in  the  language  of  the  statute. ' '  Hinds 
v.  Territory,  8  Ariz.  372,  76  Pac.  469.  The  judge  was  within 
his  powers  when  he  exercised  his  discretion  in  putting  ques- 
tions which  will  bring  out  the  truth  on  points  not  made  clear 
by  the  examination  of  counsel.  Looney  v.  People,  81  111.  App. 
370. 

"The  trial  judge  violates  no  rule  of  procedure  by  putting 
questions  to  witnesses  on  their  direct  or  cross-examination." 
12  Cyc.  539 ;  McGinnis  v.  State,  31  Ga.  236 ;  Long  v.  State,  95 
Ind.  481;  State  v.  Spiers,  103  Iowa,  711,  73  N.  W.  343;  State 
v.  Green,  36  La.  Ann.  185 ;  Commonwealth  v.  Oalavan,  9  Allen 
(Mass.),  271 ;  State  v.  Hargroves,  104  Tenn.  112,  56  S.  W.  851 ; 
Malcek  v.  State,  33  Tex.  Cr.  14,  24  S.  W.  417;  Yanks  v.  State, 
51  Wis.  464,  8  N.  W.  276. 

KENT,  C.  J. — It  is  complained  that  the  indictment  is  in- 
sufficient. Our  statute  makes  it  a  misdemeanor  to  keep  a  dis- 
orderly house  or  any  house  of  public  resort  whereby  the  peace, 
comfort,  or  decency  of  the  immediate  neighborhood  is  habitu- 
ally disturbed.  Penal  Code  1901,  sec.  287.  The  indictment, 
specifying  the  time  and  the  location  of  the  house  in  the  town 
of  Yuma,  charged  the  offense  conjunctively  in  the  language  of 
the  statute.  The  statute  setting  forth  fully  and  without  any 
uncertainty  or  ambiguity  all  the  elements  necessary  to  con- 
stitute the  offense,  an  indictment  so  couched  in  the  language 
of  the  statute  is  sufficient.  Hinds  v.  Territory,  8  Ariz.  372, 
76  Pac.  469 ;  Killman  v.  State,  2  Tex.  App.  222,  28  Am.  Rep. 
432;  14  Cyc.  495. 

The  only  other  question  raised  which  requires  notice  is  the 
alleged  error  of  the  trial  judge  in  putting  questions  to  the 
various  witnesses ;  the  contention  of  the  appellant  being  that 
in  the  extent  of  such  examination  the  judge  invaded  the  prov- 
ince of  counsel,  and  by  such  examination  and  its  extent  gave 
to  the  jury  the  impression  that  the  judge  believed  in  the  ap- 
pellant's guilt.  The  erroneous  idea  that  the  whole  duty  of 
the  trial  judge  is  performed  if  he  sits  as  an  umpire,  as  it  were, 
to  see  that  the  contest  before  him,  in  which  he  takes  no  part, 
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is  waged  according  to  rule,  is  one  that  unfortunately  has 
grown  rather  than  decreased  of  late  in  this  country,  fostered 
as  it  has  been  by  many  and  often  unwise  restrictive  legislative 
provisions.  The  duty  of  a  trial  judge,  particularly  in  crim- 
inal proceedings,  is  more  than  that  of  the  umpire;  it  is  pri- 
marily his  duty  in  such  proceedings  to  see  that  justice  is  done 
both  to  the  man  accused  of  crime  and  to  the  people,  his  accus- 
ers. Therefore,  when  in  such  case  the  judge  is  satisfied  that 
the  facts  or  the  truth  are  not  being  elicited  by  the  questions 
of  counsel,  and  the  witnesses  show  a  disposition  to  evade  di- 
rect answers,  it  is  not  only  his  right,  but  it  is  his  duty,  to  put 
questions  to  the  witnesses  which  will  bring  out  the  points  not 
made  clear  by  the  examination  of  counsel.  In  this  regard  he 
has  a  wide  latitude  and  discretion,  the  exercise  of  which  dis- 
cretion will  not  be  reviewed  on  appeal  except  in  case  of  abuse 
thereof.  The  examination  must  be  so  conducted,  however,  as 
not  to  show  bias  or  prejudice,  or  to  impress  the  jury  with  the 
belief  that  the  judge  is  taking  sides.  Looney  v.  People,  81 
HI.  App.  370;  State  v.  Crotts,  22  Wash.  245,  60  Pac.  403; 
State  v.  Lee,  80  N.  C.  483;  State  v.  Spiers,  103  Iowa,  711,  73 
N.  W.  343.  A  careful  examination  of  the  record  leads  us  to 
the  conclusion  that,  while  the  trial  judge  participated  exten- 
sively in  the  examination  of  several  witnesses,  and  perhaps 
unnecessarily  so  in  a  case  where  the  subsequent  proof  of  the 
defendant's  guilt  seems  abundant,  yet  the  questions  askfed 
were  carefully  framed  and  free  from  imputation  of  guilt  to 
the  defendant.  It  seems  apparent  from  the  record  that  the 
judge  felt  that  the  questions  of  counsel  were  not  well  calcu- 
lated to  develop  the  material  facts,  and  that  it  was  incumbent 
upon  him  to  supplement  the  questions  asked  by  counsel  in 
order  that  the  jury  might  have  before  them  facts  which  coun- 
sel had  failed  to  elicit. 

We  believe  that  the  trial  judge  went  further  in  his  inves- 
tigation than  was  in  some  instances  essential  or  perhaps  desir- 
able; but  we  cannot  say,  viewing  the  record  as  a  whole,  that 
in  so  doing  he  abused  the  discretion  vested  in  him  so  as  to 
warrant  a  reversal  of  the  case. 

DOAN,  LEWIS,  and  DOE,  JJ.,  concur. 
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[Criminal  No.  272.    Filed  April  2,  1910.] 
[108  Pac.  217.] 

WILLIAM   ROBERTSON,    Defendant    and    Appellant,    v. 
TERRITORY  OF  ARIZONA,  Respondent. 

1*  Criminal  Law — Changs  of  Venue — Grounds — Prejudice — Discre- 
tion.— An  application  for  a  change  of  venne  for  an  alleged  preju- 
dice against  defendant  in  the  community  rests  largely  in  the  discre- 
tion of  the  trial  court. 

2.  Same — Instructions — Credibility  of  Accused. — In  a  prosecution  for 
homicide,  the  court  charged  that  defendant  had  offered  himself  as 
a  witness  in  his  own  behalf,  as  he  was  entitled  to  do,  and  that  the 
jury  should  consider  his  testimony  as  any  other  witness,  but  that,  in 
determining  the  credit  to  be  giyen  thereto,  they  should  consider  his 
very  great  interest  in  the  result,  the  effect  of  a  verdict  on  him,  and 
determine  how  far,  if  at  all,  such  interest  might  color  hia  testimony ; 
that,  if  hia  statements  carried  with  them  belief  in  their  truth,  the 
jury  should  receive  and  act  on  them,  and,  if  not,  they  might  reject 
them.  Held,  that  while  such  charge  was  not  error,  the  instruction 
was  undesirable,  and  should  not  be  given. 

8.  Same — Appeal  and  Error — Invited  Error. — Where,  In  a  prosecution 
against  a  peace  officer  for  homicide  in  killing  deceased  while  at- 
tempting to  arrest  him,  defendant  requested  an  instruction  that  on 
the  day  in  question  deceased  was  in  the  actual  commission  of  a  mis- 
demeanor in  the  presence  of  accused,  which  the  court  gave,  accused 
could  not  claim  on  appeal  that  deceased  was  committing  a  felony. 

4.  Homicide  —  Action  of  Peace  Officer — Separate  Transactions.— 

Where  defendant,  a  peace  officer,  having  been  unsuccessful  in  his  at- 
tempt to  arrest  deceased  in  the  street  at  the  time  of  deceased's 
commission  of  a  misdemeanor,  returned  later  armed  to  effect  the  ar- 
rest, and  a  conflict  then  occurred  in  which  defendant  shot  deceased, 
the  transaction  was  not  continuous,  and  defendant's  liability  for  the 
homicide  depended  on  the  circumstances  surrounding  the  transaction 
at  the  time  of  the  killing,  rather  than  when  decedent  committed  the 
misdemeanor. 

5.  Same — Excusable  Homicide  —  Arrest  —  Misdemeanor — Rights  of 

Officer. — In  arresting  a  man  for  a  misdemeanor,  an  officer  may  not 
use  unnecessary  bodily  harm  or  kill  the  person  he  is  arresting,  even 
though  he  may  escape,  but  it  is  the  duty  of  the  officer  to  get  other 
persons  to  assist  him,  and  later  on  to  overcome  the  accused  person's 
resistance  and  place  him  under  arrest,  the  officer  being  authorized 
to  inflict  death  or  great  bodily  harm  only  to  save  his  own  life  or  to 
prevent  great  bodily  harm  to  himself  in  the  accused's  resistance  of 
arrest. 

6.  Criminal  Law — Instructions — Review  as  a  Whole. — Instructions 

in  a  criminal  case  must  be  considered  as  a  whole. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Graham. 
Frederick  S.  Nave,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Stoneman  &  Jacobs,  W.  E.  Dial  and  Kibbey,  Bennett  &  Ben- 
nett, for  Appellant. 

John  B.  Wright,  Attorney  General,  for  Respondent. 

KENT,  C.  J. — It  is  assigned  as  error  that  the  trial  court 
erred  in  not  granting  a  motion  for  a  change  of  venue  because 
of  the  alleged  prejudice  against  the  defendant  in  the  com- 
munity. This  is  a  matter  that  rests  largely  in  the  discretion 
of  the  trial  court.  We  have  examined  the  affidavits  submitted 
on  both  sides  upon  the  motion,  and  we  are  led  to  the  conclu- 
sion that  the  trial  court  in  denying  the  application  for  change 
of  venue  did  not  abuse  the  discretion  vested  in  it  Elias  v. 
Territory,  9  Ariz.  1,  76  Pac.  605. 

The  second  assignment  of  error  is  in  relation  to  the  follow- 
ing charge  of  the  court:  "The  defendant  has  offered  himself 
as  a  witness  in  his  own  behalf.  The  statutes  give  him  that 
right,  and  you  should  consider  his  testimony  as  you  would 
that  of  any  other  witness.  However,  in  determining  the 
credit  to  be  given  his  testimony,  you  may  consider  the  very 
great  interest  he  must  have  and  feel  in  the  result  of  this  case, 
and  the  effect  which  a  verdict  would  have  upon  him,  and  de- 
termine to  what  extent,  if  any,  such  interest  may  color  his 
testimony  or  affect  his  credibility.  If  his  statements  be  con- 
vincing and  carry  with  them  belief  in  their  truth,  you  have 
the  right  to  receive  and  act  upon  them.  If  not,  you  have  a 
right  to  reject  them."  This  charge  in  this  precise  language 
has  been  twice  approved  by  this  court.  Halderman  v.  Terri- 
tory, 7  Ariz.  120,  60  Pac.  876;  Prior  v.  Territory  (Ariz.),  89 
Pac.  412.  While  the  giving  of  this  instruction  was,  therefore, 
not  error  on  the  part  of  the  trial  court,  we  believe  that  in  some 
respects  it  is  an  undesirable  instruction  to  be  given  and  we 
recommend  to  the  district  courts  that  its  use  be  discontinued. 

Exception  is  taken  to  certain  portions  of  the  instructions 
given  by  the  court  to  the  jury.    A  statement  of  the  facts  in 
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the  case  is  necessary  in  order  that  the  contention  of  the  appel- 
lant may  be  made  clear.  On  the  day  of  the  homicide  there 
was  in  progress  in  the  town  of  Safford,  in  Graham  county,  a 
celebration  of  the  independence  of  the  republic  of  Mexico. 
A  large  crowd  had  assembled  in  the  town  attracted  by  the 
celebration,  and  some  of  the  persons  participating  therein  had 
become  intoxicated.  One  Wayne  Pursley,  of  whose  homicide 
the  appellant  was  convicted,  was  among  those  in  this  condi- 
tion. The  deceased  had  a  reputation  for  fighting  and  quar- 
relsomeness when  drunk.  He  was  a  robust  man  of  great 
strength.  He  had  had  a  violent  altercation  with  one  Camp- 
bell, and  was  swearing  and  using  violent  and  threatening  lan- 
guage in  the  presence  of  the  people.  His  attitude  was  that 
of  a  drunken  disturber  of  the  peace,  threatening  whosoever 
in  any  way  opposed  him.  The  appellant,  Robertson,  was  at 
that  time  the  marshal  of  the  town  of  Safford.  He  was  not  a 
man  in  robust  health.  To  him  Campbell,  after  having  been 
severely  maltreated  by  the  deceased,  appealed  for  protection 
against  further  assaults  by  the  deceased.  At  the  time  there 
was  excitement,  tumult,  and  disorder  on  the  street.  Appel- 
lant, responding  to  the  appeal  of  Campbell,  said:  "I  will  go 
out  and  stop  him — talk  to  him"  (meaning  the  deceased). 
Appellant  approached  the  deceased,  who  was  demanding  of 
the  people  holding  him  to  be  let  loose  to  get  at  Campbell,  and 
accosted  him  saying:  "Here  "Wayne,  that  won't  do.  You 
can't  do  that.  There  are  too  many  women  and  children  on  the 
street  to  be  talking  that  way.  You  will  have  to  go  with  me." 
Deceased  said  he  would  not  go.  Appellant  then  placed  his 
hand  upon  the  deceased,  who  knocked  appellant  down.  Ap- 
pellant got  up,  and  a  bystander  attempted  to  calm  the 
deceased,  and  the  deceased  knocked  the  bystander  down. 
Appellant  again  took  hold  of  the  deceased  and  they  clinched 
and  fell,  the  appellant  on  top.  The  crowd  then  interfered, 
pulled  the  appellant  off,  rescued  the  deceased  from  the  appel- 
lant, and  took  him  away  to  a  neighboring  house.  The  appel- 
lant went  to  a  saloon  and  got  his  revolver,  and  called  upon  a 
friend  of  the  deceased  to  assist  him,  saying  to  him:  "I  have 
got  to  get  him.  Will  you  go  with  me?"  Meanwhile  the 
friends  of  the  deceased  had  been  unable  to  keep  him  in  the 
house  where  they  endeavored  to  have  him  remain  to  have  the 
wounds  that  he  had  received  in  the  contest  with  Campbell 
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further  dressed.  The  deceased,  however,  resisted  the  efforts 
of  his  friends  to  restrain  him  indoors,  insisting  that  his  injury 
was  trifling,  and  went  on  through  the  house  and  out  into  the 
yard  of  the  house,  where  the  appellant  came  up  to  him.  The 
deceased  was  still  in  a  violent  mood.  The  appellant  addressed 
the  deceased  as  an  officer,  saying  that  the  deceased  must  come 
vrith  him,  and  referred  to  his  conduct.  A  bystander  asked 
that  the  deceased  might  be  allowed  to  return  to  the  house  to 
have  his  wounds  farther  dressed.  The  appellant  said  that  he 
-would  take  the  deceased  to  the  doctor  or  anywhere  else  that 
he  wanted  to  go.  Up  to  this  time  there  is  no  evidence  that 
appellant  exhibited  anger  or  made  any  demonstrations  or 
threats  indicative  of  any  other  purpose  than  to  have  the  de- 
ceased submit  quietly  to  his  authority  as  an  officer.  The  de- 
ceased said,  however,  that  the  appellant  should  not  arrest  him, 
and,  according  to  some  testimony,  applied  opprobrious  epithets 
to  him  and  struck  at  him.  At  this  juncture  the  brother  of 
the  deceased  interfered,  and  many  other  people  of  the  crowd 
rushed  in,  and  there  was  confusion.  The  brother  of  the  de- 
ceased told  the  appellant  that  he  should  not  arrest  the  de- 
ceased, and  then  the  appellant  pulled  his  gun.  The  brother 
grabbed  the  gun,  and  attempted  to  wrest  it  from  the  officer. 
In  the  meantime  the  deceased  was  striking  at  the  officer  with 
an  open  knife.  The  deceased,  his  brother,  and  the  appellant 
were  all  together  engaged  in  a  struggle.  The  appellant  struck 
the  brother  of  the  deceased  over  the  head  with  his  gun  and 
the  brother  fled.  The  deceased  was  still  fighting  with  the  ap- 
pellant. The  appellant  struck  him  twice  over  the  head  with 
the  gun,  but  the  blows  did  not  stop  the  onslaught  of  the  de- 
ceased. The  officer  became  exhausted  and  fired  upon  the  de- 
ceased, and  still  the  deceased  did  not  stop,  and  he  again  fired, 
and  the  deceased  fell  mortally  wounded,  and  died  almost  in- 
stantly. The  foregoing  statement  of  facts  we  have  sum- 
marized from  the  statement  thereof  in  appellant's  brief.  It 
presents  the  defendant's  case  in  the  most  favorable  light. 
Many  of  the  facts  as  stated  are  contradicted  by  the  testimony 
of  other  witnesses,  and  a  number  of  witnesses  testified  'that  at 
the  time  the  fatal  shot  was  fired  the  deceased  was  retreating 
and  had  declined  further  struggle;  but  there  is  evidence  in 
the  record  tending  to  establish  the  facts  as  appellant  claims 
they  occurred 
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There  were  several  instructions  requested  by  the  defendant, 
all  of  which  were  given  by  the  court,  except  that  in  one  in- 
stance a  sentence  was  stricken  by  the  court  from  an  instruc- 
tion as  requested.  The  court  charged  the  jury  that  the 
indictment  charged  the  appellant  with  the  crime  of  murder 
alleged  to  have  been  committed  upon  the  person  of  Pursley. 
The  usual  instructions  were  given  respecting  the  necessity  of 
the  joint  operation  of  act  and  intent,  the  presumption  of  inno- 
cence, the  necessity  of  the  territory  proving  all  of  the  material 
allegations  of  the  indictment  beyond  a  reasonable  doubt,  de- 
fined a  reasonable  doubt,  the  province  of  the  jury  with  re- 
spect to  the  evidence,  and  defined  the  various  degrees  of 
homicide.  At  the  request  of  the  defendant,  the  jury  were 
also  instructed  that  the  deceased  was  in  the  actual  commission 
of  a  misdemeanor  in  the  presence  of  the  appellant,  who  was 
at  the  time  a  peace  officer,  to  wit,  the  town  marshal  of  the 
town,  but  limited  the  effect  as  to  the  time  of  the  commission 
of  the  misdemeanor  to  the  time  when  the  deceased  was  in  the 
street,  and  while  the  incidents  covered  by  the  testimony  which 
occurred  in  the  street  were  in  progress.  The  jury  were  told 
that  it  was  the  duty  of  a  peace  officer  to  enforce  the  law  by 
arresting  those  who  in  his  presence  commit  a  misdemeanor 
or  any  other  grade  of  crime;  that  the  duties  of  officers  with 
respect  to  arrests  for  misdemeanors  and  felonies  differ;  that 
it  was  not  only  the  right,  but  the  duty,  of  a  peace  officer  to 
arrest  a  person  who  was  committing  a  public  offense  in  his 
presence ;  that  in  making  such  arrest  the  officer  may  use  'such 
force  as  is  necessary  to  overcome  the  resistance,  and  may  repel 
force  with  force  and  need  not  give  back,  and,  if  the  offender 
put  the  peace  officer's  life  in  jeopardy,  the  officer  may  use 
sufficient  force  to  overcome  the  resistance  he  encounters,  even 
to  the  taking  of  life ;  that  when  an  arrest  is  sought  to  be  made, 
though  for  a  misdemeanor  only,  and  the  person  sought  to  be 
arrested  resists  by  the  use  of  a  deadly  weapon,  the  officer  has 
the  right,  if  he  believes,  and  has  reasonable  grounds  to  be- 
lieve, that  the  other  will  kill  him  or  inflict  great  bodily  harm 
upon  him,  to  use  his  own  weapon,  even  to  the  taking  of  life ; 
that  if  the  jury  should  find  from  the  evidence  that  the  de- 
fendant attempted  to  arrest  the  deceased  while  he  was  in  the 
actual  commission  of  a  public  offense,  and  that  the  deceased 
resisted  such  arrest  with  force,  and  that  at  that  time  the  de- 
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f  endant  believed,  and  had  reasonable  grounds  to  believe,  that 
the  deceased  would  kill  him  or  inflict  great  bodily  harm  upon 
him,  and  the  defendant,  to  effect  the  arrest  or  to  protect  him- 
self from  death  or  great  bodily  harm,  shot  and  killed  the  de- 
ceased, it  was  their  duty  to  find  the  defendant  not  guilty; 
that,  if  an  officer  in  making  an  arrest  is  driven  away  by  a 
deadly  weapon  or  by  force,  he  is  not  required  to  flee  or  to 
refuse  to  return,  or,  having  returned,  to  escape  the  impend- 
ing danger  by  flight,  in  order  to  relieve  himself  from  liability 
for  killing  his  antagonist ;  that  an  officer  may  arrest  any  one 
committing  a  misdemeanor  in  his  presence  without  a  warrant ; 
and  that  the  officer  may  summon  as  many  persons  as  he  may 
deem  necessary  to  aid  him  in  making  the  arrest,  and  the 
officer  in  making  the  arrest  is  not  bound  to  retreat,  but  may 
use  such  physical  force  as  is  apparently  necessary  to  effect  the 
arrest  by  overcoming  the  resistance  he  encounters,  but  in  such 
a  case  he  cannot  take  the  life  of  one  charged  with  the  mis- 
demeanor or  even  inflict  upon  him  serious  bodily  harm,  ex- 
cept to  save  his  own  life  or  prevent  great  bodily  harm  to 
himself.  The  court  then  proceeded  to  distinguish  by  illus- 
tration more  fully  between  the  rights  of  an  officer  in  making 
an  arrest  in  respect  to  felonies  and  misdemeanors,  telling  the 
jury  that  when  a  man  has  committed  a  felony,  it  being  a  more 
serious  offense  than  a  misdemeanor,  and  the  officer  is  com- 
manded by  warrant  to  arrest  him  or  has  actually  been  a  wit- 
ness to  the  commission  of  the  offense,  it  is  the  officer's  duty  to 
arrest  the  offender,  and  use  such  force  as  may  be  necessary  to 
take  him  into  custody,  but,  a  misdemeanor  being  a  lesser  grade 
of  crime,  it  is  the  duty  of  the  officer  while  making  the  arrest 
not  to  inflict  unnecessary  bodily  harm  or  death  upon  the  per- 
son whom  he  is  arresting,  even  though  he  may  escape;  that, 
to  prevent  an  escape,  the  officer  has  no  right  to  inflict  serious 
bodily  harm  or  death  upon  the  person  whom  he  is  seeking  to 
arrest  for  a  misdemeanor;  that  to  prevent  an  escape  he  may, 
if  necessary,  inflict  death  or  bodily  harm  upon  one  whom  he 
is  seeking  to  arrest  for  a  felony,  but  in  arresting  a  man  for  a 
misdemeanor,  such  as  drunken  or  disorderly  conduct  or  simple 
assault  or  fighting,  if  the  man  runs  away,  the  officer  has  no 
right  even  to  shoot  at  him,  but  it  is  his  duty  to  get  other  per- 
sons to  help  him,  and  later  on,  when  he  can  overcome  his  re- 
sistance, place  him  under  arrest  that  he  may  answer  for  his 
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action;  that  the  law  makes  that  distinction  in  the  two. grades 
of  offenses.  Therefore,  in  the  case  before  you,  "it  was  the 
duty  of  this  officer,  under  the  facts  as  disclosed  to  you,  in  that 
street,  to  arrest  Wayne  Pursley,  the  deceased.  It  was  not 
necessarily  his  duty  to  arrest  him  immediately.  It  was  his 
duty  also  not  to  inflict  bodily  harm  or  death  upon  Wayne 
Pursley  in  order  to  effect  the  arrest.  It  is  better  that  Wayne 
Pursley  should  escape  arrest  under  the  law  than  that  he  should 
have  serious  bodily  harm  inflicted  upon  him  or  death  inflicted 
upon  him  merely  to  accomplish  his  arrest  for  a  misdemeanor. 
It  was  the  duty  of  the  officer  that  the  arrest  should  be  delayed. 
It  was  the  duty  of  the  officer  to  delay  the  arrest  to  avoid  doing 
serious  bodily  harm  or  inflicting  death  upon  Wayne  Pursley, 
until  he  had  an  opportunity  to  arrest  him  with  the  assistance 
of  others.  That  is  to  say,  he  may  summon  assistance  to  accom- 
plish the  arrest  without  inflicting  injury  or  death.' '  The  in- 
structions then  went  on  to  say  that,  on  the  other  hand,  if  it 
seemed  wise  to  the  officer  at  the  time,  it  was  right  for  him  to 
attempt  the  arrest  immediately,  and  that  it  was  the  officer's 
privilege  to  make  the  arrest  when  he  started  to.  It  was  en- 
tirely within  his  rights  to  use  force  to  overcome  resistance; 
that  the  difference  between  resisting  arrest  and  running  away 
should  be  observed.  Be  the  offense  ever  so  trivial,  if  the 
offender  actually  resists  arrest  and  fights  back  against  arrest, 
the  officer  may  use  the  force  necessary  and  summon  all  the 
assistance  that  the  surrounding  circumstances  offer  him  to 
enable  him  to  overcome  that  resistance,  even  to  the  infliction 
of  bodily  harm,  or  even,  if  necessary  in  an  extremity,  the  in- 
fliction of  death ;  that  it  is  the  duty  of  the  officer  to  avoid  the 
infliction  of  injury  or  death  in  all  cases  when  the  man  seeks 
to  avoid  arrest,  and  it  does  not  devolve  upon  him  to  avoid  the 
infliction  of  injury  or  death  if  it  be  necessary  to  overcome 
resistance,  but  he  may  inflict  it  only  if  it  is  necessary,  and  he 
may  go  only  so  far  as  it  is  necessary  to  effect  the  arrest  to 
overcome  resistance;  that,  if  the  officer's  life  becomes  in  jeop- 
ardy during  the  course  of  an  attempt  to  overcome  resistance 
in  making  the  arrest,  he  has  the  right  as  anybody  else  to  pro- 
tect himself  from  bodily  harm  or  death.  The  court  thereupon 
proceeded  to  instruct  the  jury  fully  with  respect  to  when 
under  the  statute  a  homicide  is  justifiable  as  a  matter  of  self- 
defense. 
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The  part  of  the  court's  instructions  that  is  complained  of  is 
the  part  contained  within  the  quotation  marks  above.  The 
contention  of  the  appellant,  as  we  understand  it,  is  not  that 
the  law  as  laid  down  was  not  correctly  stated  by  the  court, 
but  that  it  was  not  the  law  applicable  to  the  facts  of  the  case. 
The  claim  is  that  from  the  time  the  appellant  first  came  on 
the  scene  in  the  street  until  the  time  of  the  shooting  the  trans- 
action was  in  effect  a  continuous  one;  that  the  deceased  was 
defying  the  efforts  of  the  peace  officer  to  preserve  the  peace ; 
that  it  was  the  duty  of  the  peace  officer  to  preserve  the  peace, 
that  he  had  a  right  to  beat  into  subjection  a  man  in  the  act 
of  committing  a  breach  of  the  peace  to  prevent  him  from  doing 
so,  if  he  could  not  be  subdued  otherwise ;  that  the  offender  for 
the  instant  was  an  outlaw;  that  under  the  circumstances  of 
the  case  for  the  appellant  to  have  withdrawn  would  have  sub- 
jected the  people  to  further  disorder,  and  that  it  was  the  duty 
of  the  appellant  to  prevent  the  deceased  from  a  further  breach 
of  the  peace  at  all  hazards,  even  to  the  extent  of  taking  his  life 
if  necessary,  and  the  complaint  is  that,  in  charging  the  jury 
that  it  was  the  duty  of  the  officer  to  delay  the  arrest  and  avoid 
doing  serious  bodily  harm  upon  Pursley ;  the  peace  officer  was 
told  that  it  was  his  duty  to  do  exactly  the  opposite  of  what 
it  was  his  duty  to  do,  to  wit,  arrest  the  deceased  then  and 
there  to  restrain  him  from  further  violence.  And  it  is  also 
complained  that  the  charge  of  the  court  was  misleading  to  the 
jury  in  that  there  was  no  attempt  on  the  part  of  the  deceased 
to  escape,  and  the  jury  were  confused  by  the  instructions  of 
the  court  with  respect  to  the  law  relating  to  an  attempt  of  an 
offender  to  escape. 

The  defendant  at  the  trial  requested  the  court  to  charge 
that  on  the  day  in  question  the  deceased  was  in  the  aQtual 
commission  of  a  misdemeanor  in  the  presence  of  the  defendant. 
This  charge  the  court  gave,  but  limited  it  properly  to  the 
occurrences  that  took  place  in  the  street.  The  defendant,  hav- 
ing requested  the  court  to  charge  that  the  acts  of  the  deceased 
at  that  time  constituted  a  misdemeanor  and  not  a  felony,  is 
now  precluded  from  claiming  on  this  appeal,  as  he  does,  that 
at  the  time  the  deceased  was  engaged  in  the  commission  of  a 
felony  rather  than  in  the  commission  of  a  misdemeanor.  The 
facts  show  that  the  appellant,  the  officer,  was  unsuccessful  in 
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his  attempt  to  arrest  the  deceased  in  the  street  at  the  time  of 
the  commission  of  this  misdemeanor,  that  he  returned  later 
armed  to  effect  the  arrest,  and  that  at  that  time  the  conflict 
occurred  in  which  the  appellant  shot  the  deceased.  The  rights 
of  the  appellant,  therefore,  with  respect  to  his  freedom  from 
liability  for  the  homicide,  depend  upon  the  circumstances  sur- 
rounding the  transaction  at  the  time  of  the  homicide  rather 
than  at  the  time  of  the  commission  of  the  misdemeanor  in  the 
street.  The  case  was  presented  to  the  trial  court  upon  the 
theory  as  disclosed  by  the  defendant's  requested  instruction 
that  the  officer  had  returned  to  effect  the  arrest  of  a  man  who 
had  committed  a  misdemeanor,  the  offense  which  he  had  com- 
mitted being  at  the  defendant's  own  request  defined  as  a  mis- 
demeanor, and  the  appellant  cannot  complain  if  the  jury  was 
instructed  that  the  officer  was  held  in  making  such  arrest  to 
the  restrictions  that  the  law  placed  upon  an  officer  in  making 
an  arrest  for  a  misdemeanor.  It  was  not  a  question,  then,  of 
subduing  and  arresting  an  offender  then  engaged  in  a  mis- 
demeanor or  a  felony,  but  of  arresting  a  person  for  a  misde- 
meanor that  had  been  committed.  The  trial  court  properly 
charged  the  jury  that  in  making  the  arrest  the  officer  had  a 
right,  if  he  believed  and  had  reasonable  ground  to  believe  that 
the  other  would  kill  him  or  inflict  great  bodily  harm  upon 
him,  to  use  his  own  weapon,  even  to  the  extent  of  taking  his 
life ;  and  gave  proper  instructions  respecting  the  right  of  self- 
defense.  It  was  also  proper  for  the  court  to  instruct  the  jury, 
as  it  did,  that  in  arresting  a  man  for  the  commission  of  a  mis- 
demeanor the  officer  was  limited  in  the  method  of  making  such 
arrest  as  in  the  instruction  specified,  and  it  was  not  error  to 
instruct  the  jury  that  it  was  not  necessarily  the  duty  of  the 
officer  to  arrest  the  deceased  immediately,  and  that  it  was  his 
duty  not  to  inflict  bodily  harm  or  death  upon  the  deceased  in 
order  to  effect  the  arrest.  It  was  clearly  a  case  where  in  the 
time,  method,  and  means  of  making  the  arrest  the  officer  had 
to  exercise  a  proper  discretion  and  to  employ  such  means  as 
the  law  justifies  in  making  an  arrest  for  a  misdemeanor.  It 
was  proper  for  the  court  to  so  charge  the  jury,  where,  as  here, 
such  instruction  was  coupled  with  the  further  instruction 
that  the  officer,  having  decided  that  it  was  his  duty  to  make 
the  arrest,  had  the  right,  having  embarked  upon  the  undertak- 
ing, to  -carry  out  his  purpose,  and  that  he  had  the  right  in  so 
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doing  to  protect  himself  from  assault  even  to  the  extent  of 
taking  the  offender's  life  if  necessary.  It  was  a  case  of  an 
attempted  arrest  for  an  offense  theretofore  committed,  al- 
though committed  only  shortly  theretofore,  and  of  resistance 
to  such  arrest.  The  rights  of  the  officer  under  such  conditions 
were  fully  and  fairly  covered  by  the  instructions  of  the  court, 
and  such  instructions  in  that  regard  are  not  complained  of. 
Instructions  given  by  a  court  to  a  jury  must  be  taken  as  a 
whole,  and  isolated  sentences  or  paragraphs  will  not  afford 
ground  for  reversal  where  the  instructions  as  a  whole  cover 
the  ground,  and  where  the  isolated  sentences  or  paragraphs 
are  not  incorrect,  or  misleading  to  the  jury.  Taking  the  in- 
structions before  us  as  a  whole,  we  think  they  fully  cover  all 
the  questions  involved  in  the  case,  and  that  they  correctly  state 
the  law  applicable  to  the  contested  facts  in  the  case,  and  that 
the  appellant  was  not  prejudiced  thereby. 

We  find  no  error  in  the  record,  and  the  judgment  will  be 
affirmed. 

DOAN,  CAMPBELL,  LEWIS,  and  DOE,  JJ.,  concur. 

NOTE. — As  to  homicide  in  effecting  arrest,  see  note  to  State  v.  Phil- 
lips (Iowa),  67LE.A.  297. 


[Criminal  No.  278.     Filed  April  2,  1010.] 
[108  Pac.  227.] 

ROBERT  STEWART,  Defendant  and  Appellant,  v.  TERRI- 
TORY OF  ARIZONA,  Respondent. 

Criminal  Law — Appeal — Disposition  of  Cause  —  Absence  of  Briefs 
and  Assignments  of  Error. — Where,  on  appeal,  there  is  submitted 
a  transcript  of  the  testimony,  the  judgment-roll,  and  the  transcript 
of  the  record  in  the  lower  court,  but  no  assignment  of  errors  or 
briefs  from  either  party,  and  the  indictment  is  sufficient,  the  evi- 
dence is  sufficient  to  support  the  judgment,  and  the  court's  charge 
correctly  enunciates  the  law,  the  judgment  will  be  affirmed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  the  County  of  Pinal.  Ed- 
ward Kent,  Judge.    Affirmed. 
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The  facts  are  stated  in  the  opinion. 
P.  H.  Hayes,  for  Appellant. 

DO  AN,  J. — The  appellant  was  convicted  of  murder  in  the 
second  degree  in  the  district  court  of  Pinal  county,  and  on 
April  2,  1909,  was  sentenced  to  a  term  of  imprisonment.  A 
motion  for  a  new  trial  was  denied,  and  an  appeal  taken  from 
the  judgment  of  the  court  and  the  order  denying  such  motion. 
There  is  submitted  to  this  court  the  reporter's  transcript  of 
the  testimony,  the  judgment-roll,  and  the  transcript  of  the 
record  in  the  lower  court.  There  is  no  assignment  of  errors, 
nor  any  brief  from  either  the  appellant  or  respondent. 

We  have  examined  carefully  the  record  submitted  to  us. 
We  find  that  the  indictment  sufficiently  charges  the  crime  of 
which  the  defendant  was  convicted.  The  evidence  is  ample 
to  support  the  verdict  of  the  jury  and  the  judgment  of  the 
court.  The  charge  of  the  court  correctly  enunciates  the  law. 
The  only  instruction  requested  by  the  defendant  was  given 
by  the  court  as  requested. 

No  fundamental  error  appearing  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

CAMPBELL,  LEWIS,  and  DOE,  JJ.,  concur. 


[Criminal  No.  276.    Piled  April  2,  1910.] 
[108  Pac.  227.] 

PRANK  SPENCE,  Defendant  and  Appellant,  v.  TERRI- 
TORY OF  ARIZONA,  Respondent. 

1.  Criminal  Law — Evidence — Opinion  Evidence. — In  a  murder  trial, 

witnesses  who  had  hunted  and  killed  large  animals,  and  had  observed 
the  character  of  the  wounds  inflicted  by  the  bullets  on  entering  and 
leaving  the  bodies  of  the  animals,  were  properly  permitted  to  testify 
that  from  an  examination  of  the  wounds  of  deceased  it  was  their 
opinion  that  the  bullets  entered  the  back  of  hi*  head  and  came  out 
near  the  eye. 

2.  Homicide — Self-defense  —  Questions  fob  Jury. — In  a  murder  trial 

the  weight  to  be  given  accused's  statement  on  surrendering  himself 
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to  custody  that  lie  acted  in  self-defense  was  for  the  jury,  and  the 
court  properly  left  it  to  them  to  say  whether  in  the  light  of  the  other 
evidence  produced  by  the  prosecution  it  tended  to  establish  justifica- 
tion or  excuse. 

3.  Criminal  Law — Instructions. — In  a  criminal  case,  the  charge  of  the 

eourt  must  be  considered  in  its  entirety. 

4.  Homicide — Instructions — Self-defense  —  Evidence. — In  a  murder 

trial,  where  the  sole  issue  was  whether  accused  acted  in  self-defense, 
the  court  instructed  that  accused  was  presumed  to  be  innocent  un- 
til proven  guilty  beyond  a  reasonable  doubt;  that  the  burden  was 
on  the  prosecution  to  make  out  all  the  facts  constituting  the  crime 
charged  beyond  a  reasonable  doubt,  and  that,  if  doubt  exists  as  to 
a  material  fact,  accused  is  entitled  to  an  acquittal;  that,  if  the 
evidence  leaves  any  reasonable  doubt  of  guilt,  the  jury  must  acquit; 
and  that,  "if  you  entertain  a  reasonable  doubt  after  considering  all 
the  facts  and  circumstances  proven  in  this  ease  whether  defendant 
was  justified  in  taking  the  life  of  deceased,  then  you  should  acquit 
him."  Held,  that  accused  was  not  prejudiced  by  the  failure  to 
couple  such  instructions  with  an  instruction  that  the  burden  as- 
sumed by  accused  was  only  to  the  extent  of  raising  in  the  minds  of 
the  jury  a  reasonable  doubt  as  to  whether  he  was  justified  in  killing 
deceased. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

K.  P.  Talbot  and  A.  L.  Hammond,  for  Appellant. 

A  witness  who  was  not  skilled  in  the  science  of  surgery  or 
medicine,  but  who  had  seen  about  a  dozen  gunshot  wounds  and 
the  same  number  of  cuts  on  the  body,  could  not  lawfully  tes- 
tify as  an  expert  Caleb  v.  State,  39  Miss.  721.  Mere  oppor- 
tunity afforded  for  observation  will  not  constitute  one  an  ex- 
pert or  render  his  mere  opinion  admissible  as  evidence.  Gold- 
stein v.  Black,  50  Cal.  462 ;  People  v.  Lemperle,  94  Cal.  45,  29 
Pac.  709;  People  v.  Phelan,  123  Cal.  566,  56  Pac.  424. 
"Where,  owing  to  the  insufficient  character  of  the  direct  evi- 
dence, the  experts  become  the  witnesses  on  whose  testimony 
the  whole  case  rests,  any  error  in  admitting  expert  opinion  be- 
comes fatal  error.' '  People  v.  Millard,  53  Mich.  63,  18  N.  W. 
562.  "The  burden  of  proof  rests  upon  the  prosecution,  and 
if  upon  the  whole  evidence,  including  that  of  the  defendant 
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as  well  as  the  prosecution,  the  jury  entertains  a  reasonable 
doubt  of  the  guilt  of  the  accused,  he  is  entitled  to  the  benefit 
of  the  doubt,  and  it  is  error  to  charge  that,  when  the  prose- 
cution has  made  out  a  prima  facie  case  and  evidence  has  been 
introduced  to  show  a  defense,  they  must  convict  unless  they 
are  satisfied  of  the  truth  of  the  defense."  Anderson  v.  Terri- 
tory, 9  Ariz.  50,  76  Pac.  636;  Greene  v.  White,  37  N.  Y.  407; 
Graves  v.  People,  18  Colo.  170,  32  Pac.  63 ;  Ritchey  v.  People, 

23  Colo.  314,  47  Pac.  272,  384;  McNamara  v.  People,  24  Colo. 
61,  48  Pac.  541. 

John  B.  Wright,  Attorney  General,  for  Respondent 

CAMPBELL,  J. — Appellant  was  convicted  of  the  crime  of 
murder,  and  appeals. 

The  testimony  on  the  part  of  the  prosecution  shows  that 
Spence,  the  appellant,  and  Edgar  R.  Sullivan  lived  upon  a 
small  ranch,  some  four  miles  from  the  city  of  Prescott.  On 
October  22,  1908,  Spence  appeared  at  the  sheriff's  office  in 
Prescott,  and  stated  that  he  had  killed  Sullivan  at  the  ranch, 
that  he  had  shot  him  while  Sullivan  was  attacking  him  with  a 
knife,  and  that  the  killing  was  done  in  self-defense.  A  coro- 
ner's jury  was  impaneled  and  went  to  the  ranch,  where  the 
body  of  Sullivan  was  found  lying  face  downward  upon  the 
floor  of  the  cabin  in  which  the  men  had  lived.  His  left  arm 
was  under  his  body  and  his  left  leg  under  the  right.  The 
right  arm  was  extended,  the  hand  closed  and  resting  upon, 
but  not  grasping,  a  knife.  The  upper  part  of  the  face  was 
covered  with  ashes,  and  the  eyebrows  and  hair  had  been  singed 
by  fire.  There  was  a  bullet  wound  near  the  left  eye  and  an- 
other in  the  back  of  the  head.  The  wound  in  front  was  much 
the  larger  of  the  two,  being  sufficiently  large,  as  described  by 
the  witnesses,  to  permit  the  insertion  of  three  fingers.  The 
bones  surrounding  it  were  crushed  and  extended  outward. 
The  wound  at  the  back  of  the  head  is  described  as  having  been 
a  small  round  hole,  the  flesh  being  drawn  inward.  Several 
persons  who  examined  the  body  were  permitted  to  describe 
the  wounds,  and,  after  testifying  that  they  were  sufficiently 
familiar  with  gunshot  wounds  to  enable  them  intelligently  to 
form  opinions  as  to  which  of  the  wounds  upon  Sullivan's  head 
was  made  by  the  entrance  of  the  bullet  and  which  by  the  exit, 
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were  permitted  to  testify  that  in  their  opinions  the  bullet  en- 
tered at  the  back  and  came  out  near  the  eye.  Before  so  testify- 
ing, each  testified  to  some  familiarity  with  the  character  of 
wounds  made  by  the  entrance  and  exit  of  bullets;  that  they 
had  hunted  and  killed  large  animals,  and  had  observed  the 
character  of  the  wounds  inflicted  by  the  bullets  upon  entering 
and  leaving  the  bodies  of  animals. 

Appellant  assigns  as  error  the  ruling  of  the  trial  court  per- 
mitting these  witnesses  so  to  express  their  opinions.  It  is  con- 
tended that  the  witnesses  were  not  experts,  and  should  not 
hive  been  permitted  to  testify.  It  is  true  that  they  were  not 
experts  in  the  sense  that  they  were  possessed  of  scientific  or 
technical  knowledge  of  the  subject  concerning  which  they  ex- 
pressed their  opinions,  but  they  were  possessed  of  information 
that  undoubtedly  was  useful  to  the  jury.  They  did  not  tes- 
tify as  experts,  but  merely  stated  conclusions  of  fact  derived 
from  their  observations.  In  Hopt  v.  Utah,  120  U.  S.  430,  7 
Sup.  Ct.  614,  30  L.  Ed.  708,  a  witness  was  permitted  to  give 
his  opinion  as  to  the  direction  from  which  a  blow  was  de- 
livered, after  he  had  stated  that  his  examination  of  the  body 
had  enabled  him  to  form  an  intelligent  opinion  upon  that 
point.  The  court  say:  "The  opinions  of  witnesses  are  con- 
stantly taken  as  to  the  result  of  their  observations  on  a  great 
variety  of  subjects.  All  that  is  required  in  such  cases  is  that 
the  witnesses  should  be  able  to  properly  make  the  observations 
the  result  of  which  they  give,  and  the  confidence  bestowed  on 
their  conclusions  will  depend  upon  the  extent  and  complete- 
ness of  their  examination  and  the  ability  with  which  it  is 
made.  ...  It  was  a  conclusion  of  fact  which  he  would  natu- 
rally draw  from  the  examination  of  the  wound.  It  was  not 
expert  testimony  in  the  strict  sense  of  the  term,  but  a  state- 
ment of  a  conclusion  of  fact  such  as  men  who  use  their  senses 
constantly  draw  from  what  they  see  and  hear  in  the  daily  con- 
cerns of  life."  There  was  no  error  in  admitting  the  testimony 
of  the  witnesses  in  this  case. 

Appellant  testified  that  Sullivan  became  enraged  at  him 
because  he  had  turned  some  horses  into  a  corral;  that  Sullivan 
secured  a  butcher-knife  and  told  him  that  he  would  kill  him, 
and  that  he  started  toward  him;  that  he,  appellant,  stepped 
behind  a  chair,  but  that  Sullivan  kept  coming  toward  him, 
threatening  to  kill  him,    Thereupon  appellant  seized  a  rifle 
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which  stood  near  and  shot  Sullivan  in  the  front  of  the  head; 
that  Sullivan  fell  into  the  fireplace ;  that  appellant  dragged 
the  body  out  and  away  from  the  fire,  and  left  the  house. 

In  instructing  the  jury  the  court  charged  fully  the  law  of 
self-defense,  instructing  also  that  it  being  admitted  by  Spence 
that  he  took  the  life  of  Sullivan,  unless  the  evidence  adduced 
on  behalf  of  the  prosecution  established  or  tended  to  establish 
that  the  act  was  justifiable  or  excusable  on  the  ground  of  self- 
defense,  or  tended  to  show  that  the  killing  only  amounted  to 
manslaughter,  the  burden  was  upon  him  to  produce  evidence 
showing  that  his  act  was  justifiable  or  excusable,  or  that  it 
only  amounted  to  manslaughter;  also,  that  the  taking  of 
human  life  is  only  justified  on  the  ground  of  necessity  or 
seeming  necessity ;  and  that  the  utmost  good  faith  is  required 
of  a  defendant  who  seeks  to  justify  his  act  of  killing  another. 
Appellant  insists  that  by  these  instructions  the  court  ignored 
the  testimony  introduced  by  the  prosecution,  which  tended  to 
show  that  Spence  was  justified  in  taking  Sullivan's  life,  since 
the  prosecution  put  in  evidence  the  statement  made  by  Spence 
when  he  appeared  at  the  sheriff's  office,  to  the  effect  that  he 
had  acted  in  self-defense,  but  the  weight  to  be  given  to  this 
statement  was  for  the  jury,  and  the  court  properly  left  it  to 
the  jury  to  say  whether,  in  the  light  of  the  other  evidence 
produced  by  the  prosecution,  it  tended  to  establish  justifica- 
tion or  excuse.  If  it  did,  the  jury  were  told,  the  burden  of 
showing  justification  did  not  devolve  upon  the  defendant.  See 
Bryant  v.  Territory,  12  Ariz.  165,  100  Pac.  455. 

Appellant  further  criticises  the  instructions  in  that  "the 
court  utterly  neglected  to  instruct  the  jury  as  to  the  degree 
of  proof  required  by  the  statute,  and  any  juror  might  prop- 
erly have  considered  the  charge  to  mean  that  Spence  must 
prove  his  justification  conclusively,  or  by  a  preponderance  of 
the  evidence,  or  even  beyond  a  reasonable  doubt,  and  herein 
was  reversible  error."  Undoubtedly,  standing  alone,  the  in- 
structions are  open  to  the  criticism  made  by  appellant,  and, 
if  unqualified  or  unexplained,  would  require  the  reversal  of 
the  judgment  in  this  case.  Anderson  v.  Territory,  9  Ariz.  50, 
76  Pac.  636.  But  the  charge  of  the  court  must  be  considered 
in  its  entirety.  The  sole  issue  in  this  case  was  whether  the 
defendant  killed  the  deceased  in  the  exercise  of  his  right  of 
self-defense.    The  court  in  charging  the  jury  told  them  that 


April,  1910.]  Spbncb  v.  Territory.  25 

the  defendant  was  presumed  to  be  innocent  until  proven  guilty 
beyond  a  reasonable  doubt,  and  that  the  burden  was  upon  the 
prosecution  to  make  out  all  the  facts  constituting  the  crime 
charged  beyond  a  reasonable  doubt,  and  that,  "If  doubt  ex- 
ists as  to  a  fact,  a  material  fact,  he  is  entitled  to  an  acquittal." 
Again:  "If  the  jury  entertain  any  reasonable  doubt  upon  any 
single  fact  or  element  necessary  to  constitute  the  crime,  it  is 
your  duty  to  give  the  prisoner  the  benefit  of  such  doubt  and 
acquit  him."  Again:  "If  the  evidence  in  this  case  leaves 
upon  the  minds  of  the  jury  any  reasonable  doubt  of  the  de- 
fendant's guilt,  the  law  makes  it  your  duty  to  acquit  him." 
And,  finally:  "If  you  entertain  a  reasonable  doubt,  after  con- 
sidering all  the  facts  and  circumstances  proven  in  this  case, 
whether  the  defendant  was  justified  in  taking  the  life  of  the 
deceased,  then  you  should  acquit  him,  and  your  verdict  should 
be  that  of  not  guilty."  "While,  perhaps,  it  would  be  better  in 
giving  instructions  of  the  nature  of  those  complained  of  in 
this  case  to  couple  them  with  the  instruction  that  the  burden 
assumed  by  the  defendant  was  only  to  the  extent  of  raising 
in  the  minds  of  the  jury  a  reasonable  doubt  as  to  whether  he 
was  justified  in  taking  the  life  of  deceased,  the  failure  to  do 
so  in  this  case,  where  the  jury  were  so  clearly  and  repeatedly 
instructed  in  other  portions  of  the  charge  that  upon  the  whole 
evidence  they  must  find  the  defendant  guilty  beyond  a  reason- 
able doubt  before  they  could  convict  him,  could  not  have  preju- 
diced the  defendant's  rights. 

Appellant  relies  upon  the  case  of  Anderson  v.  Territory, 
supra.  In  that  case  the  court  in  connection  with  its  instruc- 
tion as  to  the  burden  of  proof  told  the  jury  that  the  defend- 
ant must  establish  justification  by  a  preponderance  of  the 
evidence.  Here  no  such  instruction  was  given,  and,  as  we 
have  pointed  out,  the  burden  assumed  by  the  defendant  under 
the  charge  of  the  court  extended  no  further  than  to  raise  in 
the  minds  of  the  jury  a  reasonable  doubt  as  to  whether  his 
act  was  justifiable. 

The  judgment  of  the  district  court  is  affirmed. 

KENT,  C.  J.,  and  DOAN,  LEWIS,  and  DOE,  JJ.,  concur. 
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[Criminal  No.  280.    Filed  April  2,  1910.] 
[108  Pac.  225.] 

WALTER  ATKIN,  Defendant  and  Appellant,  v.  TERRI- 
TORY OF  ARIZONA,  Respondent. 

1.  Indictment   and    Information  —  Language   of   Statute  —  Suffi- 

ciency.— Where  the  charging  part  of  an  indictment  is  in  the  lan- 
guage of  the  statute,  it  is  sufficient. 

2.  Malicious  Mischief — Injury  to  Pipe-line  —  Instructions. — In  a 

prosecution  for  maliciously  injuring  a  pipe-line,  it  was  not  error  to 
refuse  to  charge  that  before  the  jury  could  convict  they  must  find 
that  a  material  injury  to  the  pipe-line  was  effected  by  the  defend- 
ant, where  the  court  in  the  general  charge  instructed  the  jury  that 
the  act  done  by  defendant  must  have  rendered  the  pipe-line  ineffect- 
ive in  whole  or  in  part,  before  they  could  convict,  since  to  render 
the  pipe-line  ineffective  was  to  cause  a  material  injury. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Affirmed. 

A.  L.  Hammond,  for  Appellant 

John  B.  Wright,  Attorney  General,  for  Respondent 

PER  CURIAM. — The  appellant  seeks  to  raise  the  question 
of  the  sufficiency  of  the  indictment  by  assigning  error  in  the 
trial  court  refusing  defendant's  request  for  a  peremptory  in- 
struction to  return  a  verdict  of  "not  guilty,"  for  the  reason 
that  the  indictment  failed  to  allege  a  crime,  and  by  assigning 
error  in  the  overruling  of  the  defendant's  motion  for  new 
trial ;  that  the  court  erred  in  permitting  testimony  to  be  in- 
troduced over  the  objection  of  defendant  that  the  indictment 
failed  to  state  acts  sufficient  to  constitute  a  public  offense. 
No  demurrer  was  interposed  to  the  indictment.  The  charging 
part  of  the  indictment  is  in  the  language  of  the  statute,  which 
is  all  that  is  essential  to  sustain  the  rulings  of  which  complaint 
is  here  made. 

The  only  other  assignment  of  error  argued  by  the  appel- 
lant is  alleged  error  in  the  failure  of  the  trial  court  to  give 
defendant's  fourth  requested  instruction:  " Before  you  can 


April,  1910.]         Williams  v.  Territory.  27 

convict  you  must  find  from  the  evidence  that  a  material  in- 
jury to  the  pipe-line  was  effected  by  the  defendant."  An  ex- 
amination of  the  instructions  given  discloses  that  this  question 
was  fully  and  fairly  presented  in  the  general  charge,  wherein 
the  trial  court  instructed  the  jury  that  the  act  done  by  the 
defendant  must  have  rendered  the  pipe-line  ineffective  in 
whole  or  in  part  before  they  could  return  a  verdict  of  guilty. 
To  have  rendered  the  pipe-line  ineffective  even  in  part  was 
to  cause  a  material  injury  thereto.  There  was  no  duty  im- 
posed to  give  an  instruction  in  the  exact  language  of  the  de- 
fendant's  request. 

The  judgment  of  the  trial  court  is  affirmed 


[Criminal  No.  282.    Filed  April  2,  1010.] 
[108  Pac.  243.] 

S.  J.  WILLIAMS,  Defendant  and  Appellant,  v.  TERRITORY 
OF  ARIZONA,  Respondent. 

1.  8tatutbs — Construction — Penal  Statutes. — The  rule  of  strict  con- 

struction of  penal  statutes  does  not  obtain  in  Arizona,  and  the  pro- 
visions of  the  Penal  Code  are  to  be  construed  according  to  the  fair 
import  of  their  terms,  with  a  view  to  effect  their  object  and  promote 
justice,  under  the  express  provision  of  Penal  Code  of  1901,  section  5. 

2.  False  Pretenses — Cheat — Obtaining  Money  by  Worthless  Check. 

The  obtaining  of  money  or  property  by  means  of  a  check  on  a  bank 
in  which  the  maker  keeps  no  account  was  not  a  cheat  at  common 
law  prior  to  30  George  II,  chapter  24,  section  1,  making  criminal  the 
obtaining  of  money  or  property  by  false  pretenses,  but  after  the 
enactment  thereof  was  indictable  as  a  false  pretense. 

3.  Same — Obtaining  Money  by  Worthless  Check. — The  offense  of  ob- 

taining money  or  property  by  means  of  a  worthless  check  may  be 
punished  under  Penal  Code  of  1901,  section  481,  making  the  ob- 
taining of  money  under  false  pretenses  a  misdemeanor. 

4.  Words  and  Phrases  —  "False." — "False"  means  erroneous,  untrue, 

the  opposite  of  correct  or  true,  and,  as  often  used,  does  not  neces- 
sarily involve  turpitude  of  mind,  but  in  the  more  important  uses  in 
jurisprudence,  and  even  in  its  popular  application,  the  word  implies 
something  more  than  a  mere  untruth,  but  is  an  untruth  coupled  with 
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a  lying  intent,  or  intent  to  deceive,  or  to  perpetrate  some  treachery 
or  fraud. 

5.  False  Pretenses — Obtaining  Monet  by  "False  Check." — A  check 

is  "false"  within  Penal  Code  of  1901,  section  489,  making  it  a  felony 
to  obtain  money  or  property  by  a  false  or  bogus  check,  when  it  is 
a  willfully  untrue  written  order  directing  a  bank  to  pay  money  on 
demand. 

6.  Words  and  Phrases  —  ''Bogus."  —  The  word  "bogus"  is  defined  as 

spurious,  fictitious,  sham. 

7.  Words  and  Phrases— "Sham." — ''Sham,"  the  adjective,  is  defined  as 

false,  counterfeit,  pretended,  feigned,  unreal;  and  the  noun  is  given 
the  primary  meaning  of  that  which  deceives  expectation,  any  trick 
or  fraudulent  device  that  disappoints,  a  make-believe,  imposition, 
humbug. 

8.  False  Pretenses — Obtaining  Monet  bt  "Boons  Check." — A  check 

given  by  a  person  upon  a  bank  in  which  he  has  no  funds,  and  which 
he  has  no  reason  to  suppose  will  be  honored,  is  a  "bogus  check" 
within  Penal  Code  of  1901,  section  489,  making  it  a  felony  to  ob- 
tain, or  attempt  to  obtain,  with  intent  to  cheat,  any  money  or  prop- 
erty by  a  false  or  bogus  check. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

STATEMENT  BY  THE  COURT. 

The  defendant  S.  J.  Williams  was  indicted  by  the  grand 
jury  of  Cochise  county  for  the  offense  of  willfully,  unlaw- 
fully, knowingly  and  feloniously,  and  with  intent  to  cheat  and 
defraud  one  Frank  Byrd  of  the  sum  of  sixty  dollars,  by  mak- 
ing, signing  and  delivering  to  said  Frank  Byrd,  a  certain 
false  and  bogus  check  upon  the  First  National  Bank  of 
Douglas,  Arizona.  The  said  defendant  issued  a  check  on  the 
said  bank  knowing,  as  he  is  charged  in  the  indictment,  that 
no  funds  were  in  the  bank  to  his  account  to  meet  the  check. 
The  evidence  showed  that  the  check  was  signed  by  the  true 
name  of  the  defendant  and  was  his  genuine  signature.  After 
the  territory  had  closed  its  case,  the  defendant  moved  for  a 
directed  verdict,  which  was  denied,  and  went  to  trial.  A  ver- 
dict of  guilty  was  returned,  and  after  a  motion  for  a  new 
trial  had  been  made  and  overruled,  the  court  pronounced  judg- 
ment upon  the  defendant,  sentencing  him  to  a  term  of  three 
years'  imprisonment  in  the  territorial  prison  at  Florence.  To 
said  judgment  and  the  order  denying  a  new  trial  the  defend- 
ant excepted  and  prosecutes  his  appeal  to  this  court. 
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Harry  E.  Pkkett,  for  Appellant. 

A  check  which  bears  the  genuine  signature  of  the  maker 
thereof  is  a  genuine  check,  even  though  it  is  worthless,  and  is 
not  a  "false  and  bogus  check.' '    Pierce  v.  Illinois,  81  111.  98, 

rJohn  B.  Wright,  Attorney  General,  for  Respondent. 

LEWIS,  J. — The  argument  of  counsel  is  addressed  to  the 
sole  question:  Is  a  check  sighed  by  the  maker  thereof,  he  never 
having  had  funds  in  the  bank  upon  which  such  check  was 
drawn,  nor  reason  to  believe  that  such  check  would  be  honored, 
a  false  and  bogus  check  within  the  meaning  of  section  489  of 
the  Penal  Code  of  the  Revised  Statutes  of  1901,  providing: 
"Every  person  who,  with  intent  to  cheat  and  defraud,  shall 
obtain,  or  attempt  to  obtain  from  any  other  person  or  persons, 
any  money,  property,  or  valuable  thing  whatever,  by  means 
or  by  use  of  any  trick  or  deception,  or  false  or  fraudulent 
representation,  or  statement  of  [or]  pretense,  or  by  any  other 
means  or  instruments,  or  device,  commonly  called  the  'con- 
fidence game'  or  by  means  or  by  use  of  any  false  or  bogus 
check,  or  by  any  other  printed,  written  or  engraved  instru- 
ment, or  spurious  coin  or  metal,  shall  be  deemed  guilty  of  a 
felony.  .  .  ."  In  this  territory  the  rule  of  strict  construction 
of  penal  statutes  does  not  obtain.  The  provisions  of  the  Penal 
Code  are  to  be  construed  according  to  the  fair  import  of  their 
terms,  with  a  view  to  effect  its  object  and  to  promote  justice. 
Rev.  Stats.  1901,  Penal  Code,  sec.  5.  "Words  and  phrases 
must  be  construed  according  to  the  context  and  to  the  ap- 
proved usage  of  the  language."  Penal  Code,  sec.  7,  subd.  16; 
Miller  v.  Territory,  9  Ariz.  123,  80  Pac.  321.  Section  489, 
under  consideration,  is  one  of  a  series  of  statutes  embraced  in 
chapter  8,  title  13,  of  the  Penal  Code,  denouncing  certain  false 
personations  and  frauds  as  crimes.  At  common  law,  and  until 
the  enactment  of  30  George  II,  chapter  24,  section  1,  making 
criminal  the  obtaining  of  money  or  property  by  means  of  false 
pretenses,  offenses  somewhat  analogous  to  these  were  prose- 
cuted under  the  general  denomination  of  cheats.  However, 
the  obtaining  of  money  or  property  by  means  of  a  worthless 
check  was  not  a  cheat.  "If  a  man  induces  another  to  part 
with  goods  by  drawing  and  delivering  in  payment  his  check  on 
a  bank  in  which  he  keeps  no  account,  he  thus  merely  puts  a 
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falsehood  in  writing.  The  check  is  no  token,  and  he  is  not 
indictable  (for  a  cheat)  at  common  law."  Bishop's  Criminal 
Law,  sec.  147.  "Under  the  subsequent  statutes  against  ob- 
taining money  by  false  pretenses  it  has  been  held  that  the  ob- 
taining of  money  or  property  by  means  of  a  worthless  check 
was  a  false  pretense,  and  was  indictable  as  such."  2  Bishop's 
Criminal  Law,  sec.  421.  "The  representation  is  inferred 
from  the  act,  and  the  pretense  may  be  made  by  implication 
as  well  as  by  verbal  declaration.  In  the  case  at  bar  the  de- 
fendant presented  his  own  checks  on  a  bank  with  which  he 
had  an  account.  What  did  this  imply  T  Not  necessarily  that 
he  had  funds  there.  Overdrafts  are  too  frequent  to  be  classed 
with  false  pretenses.  A  check,  like  an  order  on  an  individual, 
is  a  mere  request  to  pay.  And  the  most  that  can  be  inferred 
from  passing  it  is  that  it  will  be  paid  when  presented,  or,  in 
other  words,  that  the  drawer  has  in  the  hands  of  the  drawee 
either  funds  or  credit  If  the  drawer  passed  a  check  to  a 
third  person,  the  language  of  the  act  is  that  it  is  good  and 
will  be  duly  honored.  And  in  such  case,  if  he  knew  that  he 
had  neither  funds  nor  credit,  it  would  probably  be  holden  to 
be  a  false  pretense."  Commonwealth  v.  Drew,  19  Pick. 
(Mass.)  179-186.  "Forgery  at  common  law  was  but  a  com- 
mon-law cheat,  or  attempt  to  cheat,  set  off  from  the  rest  and 
called  by  a  separate  name  because  of  its  special  heinousness..' 
2  Bishop's  Criminal  Law,  sec.  148. 

Under  the  authorities  the  offense  of  obtaining  money  or 
property  by  means  of  a  worthless  check  might  be  punished 
under  section  481  of  our  Penal  Code,  declaring  the  obtaining 
of  money  under  false  pretenses  a  crime.  This  statute,  how- 
ever, makes  the  crime  a  mere  misdemeanor.  It  is  apparent 
from  a  consideration  of  the  growth  of  the  law  of  cheats  that 
it  was  early  deemed  advisable  to  distinguish  cheats  by  means 
of  forged  instruments  as  an  independent  crime,  more  heavily 
punishable  as  such.  With  the  increasing  use  of  checks,  as  a 
substitute  for  currency,  the  frequency  and  facility  with  which 
frauds  were  successfully  perpetrated  by  means  of  the  use  of 
worthless  paper  attracted  the  attention  of  legislators.  The 
mischief  resulting  from  its  issuance  was  hardly  less  than  the 
evil  ensuing  from  the  utterance  of  forged  paper.  So  long  as 
the  crime  was  a  misdemeanor,  the  temptation  to  its  commis- 
sion was  great.    It,  therefore,  became  desirable  to  place  a 
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heavier  penalty  upon  crimes  so  perpetrated  than  upon  those 
committed  by  means  of  other  false  pretenses.  Section  489  is 
one  of  the  class  of  statutes  enacted  for  the  purpose  of  meeting 
this  eviL  It  fixes  the  penally  therefor  somewhat  less  than 
that  for  forgery,  but  greater  than  that  for  obtaining  money  by 
other  false  pretenses. 

Jn  deterniining  whether  or  not  the  statute  accomplishes  the 
intent  of  the  legislature,  we  have  to  consider  the  meaning  of  the 
words  "false"  and  " bogus."  These  words  are  not  used  in 
the  conjunctive  in  the  statute,  and  the  meaning  of  each  will 
be  examined. 

False:  "Erroneous,  untrue;  the  opposite  of  correct,  or  true; 
and  often  the  term,  as  used,  does  not  necessarily  involve  tur- 
pitude of  mind.  In  the  more  important  uses  in  jurisprudence, 
and  even  in  its  popular  application,  the  word  implies  some- 
thing more  than  a  mere  truth ;  it  is  an  untruth  coupled  with  a 
lying  intent,  or  an  intent  to  deceive  or  to  perpetrate  some 
treachery  or  fraud.  The  true  meaning  of  the  term  must,  as 
in  other  instances,  often  be  determined  by  the  context."  19 
Cyc.  314;  Am.  &  Eng.  Ency.  of  Law,  661;  Abbott's  Law  Dic- 
tionary; Webster's  New  International  Dictionary;  Century 
Dictionary. 

A  wide  range  of  meaning  has  been  given  by  the  courts  to 
this  word. 

False  affidavit:  "Includes  one  false  in  recitals  of  facts, 
though  sworn  to  by  a  person  really  existent,  under  a  statute 
making  the  presentation  of  an  affidavit  in  support  of  a  claim 
against  the  government  a  felony,  where  presented  'with  intent 
to  defraud  by  one  knowing  the  same  to  be  false,  altered,  forged, 
or  counterfeit.'  "  United  States  v.  Staats,  8  How.  41,  12  L. 
Ed.  979. 

False  affidavit:  "Relates  to  the  form  of  the  paper,  and  is 
false  though  the  officer  administering  the  oath  was  not  quali- 
fied nor  the  oath  administered,  nor  the  paper  forged." 
United  States  v.  Ingraham  (C.  C),  49  Fed.  155. 

False  bank  note :  A  forged  paper  in  the  similitude  of  a  bank 
note  or  which  on  its  face  appears  to  be  such  a  note.  United 
States  v.  Howell,  11  Wall.  432,  20  L.  Ed.  195. 

False  brand ;  Erroneous  through  intention  or  culpable  negli- 
gence. Hatcher  v.  Dunn,  102  Iowa,  411,  71  N.  W.  343,  36 
L.  E.  A.  689. 
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False  certificate  of  acknowledgment :  Erroneous  through  in- 
tentional dereliction  of  duty.  Commonwealth  v.  Haines,  97 
Pa.  228,  39  Am.  Rep.  805. 

False  certificate  of  citizenship:  "Within  the  meaning  of  a 
statute  which  makes  it  criminal  to  use  any  false,  forged,  ante- 
dated, or  counterfeited  certificate  of  citizenship,  is  not  limited 
to  one  which  is  forged,  but  includes  one  which  is  false  ii\  its 
recitals  of  facta."  Dolan  v.  United  States,  133  Fed.  440,  69 
C.  C.  A.  274. 

False  document:  "A  document  purporting  to  be  made  by  a 
person  who  did  not  make  the  same  or  a  document  purporting 
to  be  made  by  some  person  who  did  not  in  fact  exist."  19 
Cyc.  315. 

False  entry:  "An  entry  knowingly  and  purposely  made  on 
the  books  of  the  bank  with  intent  to  deceive  or  defraud,  as 
charged,  which  represents  as  an  actual  transaction  one  which 
does  not  and  did  not  exist,  or  an  entry  knowingly  and  pur- 
posely made  with  intent  to  deceive  and  defraud,  as  charged, 
which  in  a  material  part  falsely  and  untruly  represents  an 
actual  and  existing  transaction."  Coffin  v.  United  States,  162 
U.  S.  664,  683,  16  Sup.  Ct.  943,  40  L.  Ed.  1109. 

"It  would  be  an  unnatural  and  strained  construction  of  the 
statute  to  hold  that  the  words  ' false  entry'  mean  forged  entry, 
fictitious  entry,  or  any  other  entry  made  by  any  person  not 
authorized  to  make  the  report,  or  at  least  who  did  not  make  it. 
The  context  of  the  statute  shows  that  the  word  'false'  is  used 
in  contradistinction  to  the  word  *  correct. '  "  United  States  v. 
Potter  (C.  C),  56  Fed.  83-94. 

False  instrument:  Counterfeit;  not  genuine  (under  forgery 
statute).    State  v.  Willson,  28  Minn.  52,  9  N.  W.  28. 

False  pretense:  False  to  the  knowledge  of  the  maker,  as 
well  as  untrue  in  fact.  Wharton's  Criminal  Law,  8th  ed., 
sec.  1185. 

False  return :  It  must  appear,  if  not  a  design  to  mislead  and 
deceive,  at  least  such  culpable  negligence  in  the  making  of  a 
return  as  carries  with  it  the  consequences  of  intentional  de- 
fault Ratterman  v.  Ingalls,  48  Ohio  St.  468,  28  N.  E.  168, 
171. 

False  swearing:  An  intentional  statement  under  oath  of  a 
fact  known  to  be  untrue.  State  v.  Smith,  63  Vt.  201,  22  AtL 
604. 
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False  token:  "A  bank  check  may  be  a  false  token,  and 
would  be  such  nnder  the  statute,  if  the  drawer  knew  when  he 
gave  it,  payable  to  a  person  other  than  himself,  that  he  had 
neither  funds  to  meet  it  nor  credit  at  the  bank  upon  which  he 
drew  it."    People  v.  Donaldson,  70  Cal.  116,  118,  11  Pac.  681. 

The  word  is  thus  seen  to  be  of  broad  meaning.  We  shall 
not  limit  it  as  used  in  the  statute  by  a  definition  which  may 
exclude  crimes  properly  cognizable  thereunder.  It  is  suffi- 
cient for  the  purposes  of  this  case  to  hold  that  a  check  is 
' 'false' '  within  the  statute  when  it  is  a  willfully  untrue  writ- 
ten order,  directing  a  bank  to  pay  money  on  demand. 

The  word  "bogus"  has  not  been  the  subject  of  frequent 
judicial  interpretation.  In  fact,  no  case  has  been  cited  to  us, 
nor  have  we  found  one,  which  clearly  defines  the  meaning  of 
the  word.    Bogus  is  defined  as  "spurious,  fictitious,  sham." 

"Sham,"  the  adjective,  is  defined  as  "false,  counterfeit* 
pretended,  feigned,  unreal."  "Sham,"  the  noun,  is  given  the 
primary  meaning  of  "that  which  deceives  expectation;  any 
trick  or  fraudulent  device  that  disappoints,  a  make-believe, 
imposition,  humbug."  Webster's  New  International  Diction- 
ary. 

Under  these  definitions,  and  again  without  limiting  the  use 
of  the  word,  we  hold  that  a  check  given  by  a  person  upon  a 
bank  in  which  he  has  no  funds,  and  which  he  has  no  reason  to 
suppose  will  be  honored,  is  bogus  within  the  statute. 

Our  attention  has  been  directed  to  the  case  of  Pierce  v. 
People,  81  111.  98,  in  which  the  meaning  of  the  expression 
"false  and  bogus  checks"  as  used  in  a  similar  statute  was  con- 
sidered. Mr.  Justice  Schofield,  delivering  the  opinion,  says: 
"The  position  that  the  note  and  orders  given  by  the  defendant 
come  within  the  meaning  of  the  words  'false  and  bogus  checks' 
as  used  in  this  section  cannot  be  maintained.  Had  they  con- 
tained forged  or  fictitious  indorsements,  there  would  be  rear 
son  for  calling  them  false  or  bogus,  but  they  contain  no 
indorsements  whatever,  and  it  is  not  disputed  the  defendant's 
signature  to  them  was  genuine.  Anyone  taking  them,  there- 
fore, would  necessarily  do  so  upon  the  faith  of  the  defendant's 
signature  alone ;  and,  of  however  little  value  they  were,  this 
was  solely  because  of  the  defendant's  insolvency,  and  not  be- 
cause of  any  false  or  bogus  character  of  the  instruments.    Nor 
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can  it  be  said  the  money  or  property  was  obtained  by  the  use 
of  the  note  or  orders.  Money  and  property  were  obtained  by 
the  defendant  on  the  belief  which  he  had  inspired  by  his  abil- 
ity and  disposition  to  pay,  and  the  note  and  orders  were  given 
by  him  and  received  by  the  party  from  whom  the  money  and 
property  were  obtained  as  an  evidence  of  the  indebtedness, 
and  when  and  how  it  was  agreed  to  be  paid  and  nothing 
more." 

A  careful  reading  of  the  entire  opinion  discloses  that  this 
language  is  used  in  view  of  the  fact  that  the  money  and  prop- 
erty had  been  obtained,  not  solely  by  means  of  these  notes  and 
orders,  but  by  a  number  of  prior  and  independent  false  repre- 
sentations, which  gave  the  defendant  a  credit  to  which  he  was 
not  entitled.  It  does  not  clearly  appear  that  the  orders  men- 
tioned were  checks.  The  notes  clearly  are  not.  If  these  notes 
and  orders  were  mere  evidences  of  indebtedness,  given  subse- 
quent to  the  obtaining  of  the  money  and  property,  as  indicated 
by  the  court,  the  language  is  clearly  dicta.  If  the  word 
"check"  may  be  extended  to  include  notes  and  orders  payable 
at  a  future  time,  there  exist  sound  reasons  for  the  limitation 
here  placed  upon  the  meaning  of  the  words  "false"  and 
11  bogus."    As  to  this,  however,  we  express  no  opinion. 

The  judgment  of  the  trial  court  is  affirmed. 

KENT,  C.  J.,  and  CAMPBELL  and  DOE,  JJ.,  concur. 


[Civil  No.  1106.    Filed  April  2,  1910.] 
[108  Pac.  240.] 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation,  Defend- 
ant  and  Appellant,  v.  KATHERINE  HOGAN,  Plaintiff 
and  Appellee. 

L  Carriers — Passengers— Cars  Required. — A  railroad  company  must 
exercise  the  highest  degree  of  care  practicable  in  carrying  pas- 
sengers. 

2.  Same  —  Same — Injuries  —  Action  —  Presumption  —  Negligence. — 
Where  a  passenger  is  injured  bj  derailment  or  collision  of  a  train, 
there  is  a  presumption  of  negligence  by  the  company,  requiring  evi- 
dence to  rebut  it. 
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3.  Same — Same — Same— Allegations  of  Negligence  —  Sufficiency. — 

An  allegation  that,  while  plaintiff  was  a  passenger  on  defendant's 
train,  the  car  in  which  she  was  was  thrown  from  the  track  and 
dragged  along  on  its  side,  averred  facts  raising  a  presumption  of 
negligence  bj  the  company. 

4.  Same  —  Same — Same — Instructions — Requests — Bubden  of  Proof. 

In  an  action  for  injuries  to  a  railroad  passenger  by  the  derailment 
of  a  coach,  it  is  not  reversible  error  to  refuse  to  instruct  that  neg- 
ligence was  the  gist  of  the  action,  and  plaintiff  had  the  burden  of 
proving  it  by  a  preponderance  of  the  evidence,  where  the  court 
eharged  that  defendant  was  not  required  to  show  want  of  negligence, 
but  plaintiff  must  establish  her  case  by  a  preponderance  of  the  evi- 
dence, and,  unless  she  showed  by  a  preponderance  that  she  was 
injured  by  defendant's  negligence,  the  verdict  should  be  for  it. 

5.  Trial — Instructions — Bequests — Instructions  Already  Given. — 

It  is  not  prejudicial  error  to  refuse  an  instruction,  where  the  court 
has  elsewhere  correctly  instructed  substantially  as  requested. 
6*  Same — Same— Trial — Error  Cured  by  Subsequent  Instructions. — 
In  a  passenger's  action  for  injuries,  the  court  charged  that,  in  con- 
sidering its  instruction  "that  the  plaintiff  must  establish  her  case  by 
a  preponderance  of  the  evidence,  you  should  keep  in  mind  that  rule 
I  have  given  you  of  the  presumption  of  negligence  from  the  evidence 
showing  that  an  accident  occurred,"  and  further  instructed  that  the 
jury  must  put  the  facts  and  circumstances  proved  by  defendant 
into  the  scale  against  the  presumption  of  negligence,  and  in  deter- 
mining the  weight  to  be  given  the  facts  proved  should  apply  the 
rule  that  the  burden  is  upon  plaintiff,  and  if,  on  the  whole,  the  scale 
does  not  preponderate  against  defendant's  proof,  plaintiff  has  not 
made  out  her  case.  Held,  that  defendant  could  not  have  been  preju- 
diced by  the  quoted  jpart  of  the  charge  in  view  of  that  following. 

7.  Same — Same — Province  of  Jury — Weight  of  Evidence. — The  court 

cannot  instruct  as  to  the  weight  the  jury  should  give  to  any  part  of 
the  evidence. 

8.  Appeal  and  Error— Verdict — Conclusiveness. — If  there  is  substan- 

tial evidence  to  support  jury  findings,  the  supreme  court  will  not 
pass  upon  the  weight  of  the  evidence  or  the  credibility  of  the  wit- 


APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Pima  County.  John  H. 
Campbell,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Prank  Cox  and  Francis  M.  Hartman,  for  Appellant. 

"In  any  action  for  damages  resulting  from  negligence,  it  is 
essential  to  the  statement  of  a  cause  of  action  that  negligence 
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on  the  part  of  the  defendant  be  alleged,  and  if  the  allega- 
tion be  denied,  it  must  be  proved  by  the  plaintiff  by  a  pre- 
ponderance of  the  evidence."  Valente  v.  Sierra  Ry.  Co.  of 
California,  151  Cal.  534,  91  Pac.  482;  1  Estee's  Pleading,  par. 
327;  Roseworn  v.  Washington,  84  Cal.  219,  23  Pac.  1035; 
House  v.  Meyer,  100  Cal.  592,  35  Pac.  308.  The  burden  of 
proof  is  not  upon  the  defendant,  and  therefore  if  the  evidence 
upon  the  issue  of  negligence  does  not  preponderate  on  either 
side,  the  defendant  is  entitled  to  a  verdict.  Mexican  Central 
Ry.  Co.  v.  Lauricella,  87  Tex.  277,  47  Am.  St.  Rep.  103,  28 
S.  W.  277.  "  Where  there  is  no  proof  of  negligence  except 
the  mere  inference  or  presumption  arising  from  an  accident, 
and  this  is  overcome  by  positive,  undisputed  and  unimpeach- 
able testimony,  there  is  no  question  of  the  preponderance  of 
the  evidence,  and  nothing  for  the  jury  to  decide.' '  Ooss  v. 
Northern  Pacific  R.  Co.,  48  Or.  439,  87  Pac.  149 ;  4  Elliott  on 
Railroads,  par.  1634,  and  cases.  To  entitle  a  plaintiff  to  re- 
cover present  damages  for  apprehended  future  consequences, 
there  must  be  such  a  degree  of  probability  of  their  recurring 
as  amounts  to  a  reasonable  certainty  that  they  will  result  from 
the  original  injury.  Strohm  v.  New  York  etc.  R.  R.  Co.,  96 
N.  Y.  306 ;  Curtis  v.  Rochester  cfe  Syracuse  R.  R.  Co.,  18  N.  Y. 
541,  75  Am.  Dec.  258;  Filer  v.  New  York  C.  R.  R.  Co.,  49 
N.  Y.  45;  Clark  v.  Brown,  18  Wend.  (N.  Y.)  229;  MacGregor 
v.  Rhode  Island  Co.,  27  R.  I.  85,  60  Atl.  761 ;  Brown  v.  Chicago 
etc.  Ry.  Co.,  12  N.  D.  61, 102  Am.  St.  Rep.  564,  95  N.  W.  153, 
31  Ann.  Cas.  783. 

Owen  T.  Rouse,  for  Appellee. 

The  allegations  stated  in  the  complaint  were  sufficient  to 
state  a  cause  of  action  against  the  defendant.  Bonce  v.  Du- 
buque St.  R.  Co.,  53  Iowa,  278,  36  Am.  Rep.  221,  5  N.  W;  177 ; 
New  Jersey  R.  Co.  v.  Pollard,  22  Wall.  (U.  S.)  341,  22  L.  Ed. 
877;  Stokesv.  Saltonstdll,  13  Pet.  (U.  S.)  181,  10  L.  Ed.  115. 
The  mere  fact  of  a  train  running  off  the  track  is  prima  facie 
evidence  of  negligence.  2  Shearman  &  Redfield  on  Negligence, 
4th  ed.,  sec.  516 ;  Lemon  v.  Chanslor,  68  Mo.  340,  30  Am.  Rep. 
799;  McKinney  v.  Neil,  1  McLean  C.  C.  540,  Fed.  Cas.  No. 
8865 ;  Meier  v.  Pennsylvania  R.  R.  Co.,  64  Pa.  225,  3  Am.  Rep. 
58L 
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DOAN,  J. — This  is  an  appeal  from  a  judgment  for  $3,250 
rendered  upon  a  verdict  of  a  jury  for  that  amount  in  a  suit 
brought  in  the  district  court  of  Pima  county  by  the  appellee 
herein  against  the  appellant.  On  June  14,  1905,  Katherine 
Hogan  was  a  passenger  in  a  car  that  was  part  of  a  train  on 
a  railroad  of  the  defer dant  company,  en  route  from  Tucson, 
Arizona,  to  Kansas  City,  Missouri.  While  a  passenger  on  that 
train,  the  car  in  which  Miss  Hogan  was  riding  was  (with  some 
others  of  the  train)  derailed  at  a  switch  about  thirty-five  miles 
east  of  Tucson.  The  plaintiff  was  bruised  on  the  left  hip,  and 
otherwise  injured.  She  brought  an  action  for  damages  be- 
cause of  these  injuries  against  the  appellant  company  in  May, 
1906.  The  action  was  tried  to  a  jury,  and  a  verdict  for  $3,000 
was  set  aside  by  the  judge  of  the  trial  court,  and  a  new  trial 
granted.  The  case  was  again  tried  to  a  jury  on  the  eighth 
day  of  June,  1908,  and  a  verdict  returned  against  the  com- 
pany for  $3,250,  on  which  judgment  was  rendered,  and  a 
motion  by  the  defendant  for  a  new  trial  was  denied.  From 
this  judgment  and  the  denial  of  the  motion  for  a  new  trial, 
the  defendant  has  prosecuted  this  appeal. 

The  defendant  filed  a  general  demurrer  to  the  complaint  of 
the  plaintiff,  and,  while  the  record  does  not  clearly  disclose 
whether  this  demurrer  was  urged  by  the  defendant,  the  same 
legal  question  is  presented  under  objection  by  defendant  to 
testimony  being  admitted  under  the  complaint  on  the  ground 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  It  is  urged  by  the  appellant  that  the  com- 
plaint does  not  state  a  cause  of  action,  and  is  therefore  insuffi- 
cient to  authorize  the  introduction  of  testimony  because  of  its 
failure  to  charge  negligence  on  the  part  of  the  company.  The 
only  part  of  the  complaint  that  alleges  or  tends  to  allege  neg- 
ligence reads  as  follows:  "That  while  plaintiff  was  such  a 
passenger  on  the  said  train,  in  the  said  car  on  the  day  afore- 
said, at  a  point  in  said  Arizona,  ...  the  said  car  of  the  said 
train  in  which  plaintiff  was  then  seated  was  thrown  from 
the  track,  and  thrown  onto  its  side,  and  dragged  along  on  its 
side  a  great  distance ;  that  by  reason  of  said  throwing  of  said 
car,  and  the  dragging  along  on  the  ground  as  aforesaid,  plain- 
tiff was  thrown  about  said  car,  and  against  the  sides  thereof, 
and  was  greatly  bruised  and  injured."    As  a  couimon  carrier 
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of  passengers,  the  railroad  is  bound  to  exercise  the  highest 
degree  of  care  practicable  under  the  circumstances.  Clerc  v. 
Morgan  La.  R.  R.,  107  La.  370,  90  Am.  St.  Rep.  319,  31  South. 
886;  Stokes  v.  SaltonstaU,  13  Pet.  181,  10  L.  Ed.  115;  Rail- 
road v.  Pollard,  22  Wall.  341,  22  L.  Ed.  877 ;  Bonneau  v.  North 
Shore  R.  Co.,  152  Cal.  406,  125  Am.  St.  Rep.  68,  93  Pac.  106. 
The  authorities  nearly  all  agree  that  when  a  passenger  is  in- 
jured by  the  derailing  of  a  train,  or  by  its  wreck,  or  by  a  col- 
lision with  some  other  train  or  agency,  there  is  a  presumption 
of  negligence  on  the  part  of  the  road  operating  said  train  that 
requires  an  introduction  of  evidence  on  the  part  of  defendant 
to  overcome  or  rebut.  Denver  R.  R.  Co.  v.  Woodward,  4 
Colo.  1 ;  Peoria  R.  R.  Co.  v.  Reynolds,  88  111.  418 ;  Pittsburgh 
R.  R.  Co.  v.  Williams,  74  Ind.  462;  Seybolt  v.  N.  Y.  R.  R. 
Co.,  95  N.  Y.  562,  47  Am.  Rep.  75 ;  Bergen  R.  R.  Co.  v.  Denuh 
rest,  62  N.  J.  L.  755,  72  Am.  St.  Rep.  685,  42  Atl.  729. 
Numerous  authorities  supporting  the  above  rule  are  collated 
in  a  valuable  note  to  Overcash  v.  Charlotte  Electric  Ry.  Light 
&  Power  Co.,  144  N.  C.  572,  57  S.  E.  377,  12  Ann.  Cas.  1040. 

Under  this  general  rule,  it  would  appear  that,  if  the  allega- 
tions in  the  complaint  in  this  case  are  equivalent  to  an  allega- 
tion of  derailment  or  wreck,  they  would  be  sufficient  to  raise 
the  presumption  of  negligence,  which,  with  the  other  allega- 
tions in  the  complaint,  would  be  sufficient  to  constitute  a  cause 
of  action.  In  line  with  these  authorities,  the  United  States 
supreme  court  in  the  case  of  Stokes  v.  SaltonstaU,  supra,  held 
with  reference  to  a  stage-coach,  a  common  carrier  of  passen- 
gers at  that  time,  that  the  fact  that  the  coach  was  upset  was 
prima  facie  evidence  of  negligence  and  carelessness.  This 
case  was  afterward  approved  and  followed  by  the  same  court 
in  Railroad  v.  Pollard,  supra,  and  the  court  there  applied  the 
same  rule  to  a  railroad  train.  The  above  rule  is  predicated 
upon  the  theory  that  "when  a  railway  car  is  thrown  from  the 
track,  and  a  passenger  is  thereby  injured,  the  presumption  is 
that  the  accident  resulted  either  from  the  fact  that  the  track 
was  out  of  order,  or  the  train  badly  managed,  or  both  com- 
bined, and  the  burden  is  on  the  company  to  show  that  it  was 
not  negligent  in  any  respect."  The  complaint  in  the  case  at 
bar  has  charged  facts  that  raise  a  presumption  of  negligence, 
which  would  suffice  to  put  the  defendant  upon  answer  and 
proof,  and  are  therefore  sufficient  to  bring  it  within  the  fore- 
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going  rale.  The  appellant  cites  the  case  of  Valente  v.  Sierra 
By.  Co.,  151  Cal.  534,  91  Pac.  4ffl.,  in  support  of  this  assign- 
ment. This  is  an  interesting  case,  hut  does  not  sustain  the 
position  of  the  appellant  on  this  issue.  The  court  in  that  case 
cites  the  rule  set  forth  in  Shearman  &  Redfield  on  Negligence, 
paragraph  59:  "When  a  thing  which  causes  injury  is  shown 
to  be  under  the  management  of  the  defendant  and  the  accident 
is  such  as,  in  the  ordinary  course  of  things,  does  not  happen 
if  those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence,  in  the  absence  of  explanation  by  the  de- 
fendant, that  the  accident  arose  from  a  want  of  care";  and 
says:  "In  accord  with  this  doctrine,  it  is  the  rule  in  this  state 
that  when  such  an  accident  is  shown  by  the  plaintiff,  or  ad- 
mitted by  the  pleadings,  for  there  can  be  no  difference  in 
effect  between  the  establishment  of  the  fact  by  evidence  on  the 
trial  and  the  admission  of  that  fact  by  the  pleadings,  a  prima 
facie  case  of  negligence  on  the  part  of  the  defendant  is  made, 
which  is  sufficient  to  call  upon  the  defendant  to  show  the  exer- 
cise of  the  requisite  care,  and  thus  offset  the  presumption  of 
negligence  arising  from  the  happening  of  the  accident. ' '  This 
case  is  cited  and  approved  by  the  same  court  in  Bonneau  v. 
North  Shore  Co.,  152  Cal.  406,  125  Am.  St.  Rep.  68,  93  Pac. 
106. 

The  appellant  urges  that  "the  court  erred  in  refusing  to  set 
aside  the  verdict  of  the  jury,  for  the  reason  that  the  said  ver- 
dict was  contrary  to  the  evidence  and  not  sustained  thereby, 
for  the  reason  that  there  was  no  proof  of  negligence  on  the 
part  of  the  defendant,  and  the  presumption  of  negligence  was 
rebutted  by  the  defendant."  The  record  discloses  no  proof 
of  negligence  by  the  plaintiff  other  than  the  proof  of  the  de- 
railment and  wreck.  The  testimony  of  several  witnesses  was 
introduced  by  the  defendant  to  establish  the  good  condition  of 
the  track,  and  the  careful  handling  of  the  train,  but  whether 
the  testimony  of  these  witnesses  was  sufficient  to  rebut  the 
presumption  of  negligence  arising  from  the  facts  proven  was 
a  question  of  fact  for  the  jury,  and  would  depend  upon  the 
weight  given  by  the  jury  to  the  testimony  of  the  witnesses,  the 
effect,  as  considered  by  the  jury,  of  facts  and  circumstances 
surrounding  or  attending  the  derailment  of  the  train,  and  on 
this  issue  the  jury  has  found  against  the  appellant. 
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It  is  next  urged  by  the  appellant  that  "the  court  erred  in 
refusing  to  set  aside  the  verdict  of  the  jury  for  the  reason  that 
the  amount  of  damages  assessed  by  the  jury  was  and  is  ex- 
cessive ;  that  the  amount  of  damages  awarded  to  the  plaintiff 
was  not  warranted  by  the  evidence  in  the  case,  and  indicates 
that  the  same  was  rendered  by  the  jury  under  the  influence  of 
passion  or  preju(lice.,,  We  would  from  the  evidence  feel  in- 
clined to  that  view  of  the  case  were  it  not  that  the  record  dis- 
closes that  the  trial  court  set  aside  on  this  ground  a  verdict 
for  $3,000  rendered  one  year  prior  thereto,  and  that  on  this 
occasion  the  same  judge  presided,  heard  the  testimony,  saw 
the  plaintiff,  had  an  opportunity  to  form  an  opinion  as  to  the 
probable  permanent  result  of  the  injury,  took  the  motion  for 
a  new  trial  on  these  grounds  under  advisement,  and,  after  a 
careful  consideration  of  the  case,  denied  the  motion.  We 
think  that  he  was  thoroughly  advised  in  the  premises,  and  had 
opportunities  for  arriving  at  a  proper  conclusion  of  which  we 
cannot  avail  ourselves,  and  we  therefore  decline  to  overrule 
his  determination  of  this  question. 

It  is  next  argued  that  the  court  erred  in  refusing  to  instruct 
the  jury,  at  the  request  of  the  defendant,  as  follows:  "You 
are  instructed  that  negligence  is  the  gist  of  the  plaintiff's  ac- 
tion in  this  case,  and  that  the  plaintiff  has  a  burden  on  her 
part  of  proving  negligence  by  the  preponderance  of  the  evi- 
dence." The  refusal  to  so  instruct  the  jury  in  this  case  would 
be  reversible  error  if  the  same,  or  an  equivalent,  instruction 
had  not  been  elsewhere  given,  but  the  court  elsewhere  charged 
the  jury :  "The  jury  is  instructed,  as  a  matter  of  law,  that  the 
defendant  is  not  required  to  show  want  of  negligence  by  a 
preponderance  of  evidence.  .  .  .  The  plaintiff  must  establish 
her  case  by  a  preponderance  of  the  evidence,  and,  unless  the 
plaintiff  has  shown  by  a  preponderance  of  the  evidence  that 
she  was  injured  by  the  negligence  of  the  defendant,  then  your 
verdict  should  be  for  the  defendant."  It  is  not  prejudicial 
error  to  refuse  a  requested  instruction  when  the  court  has  else- 
where correctly  given  substantially  the  declaration  of  the  law 
thus  requested.  Title  Guaranty  &  Surety  Co.  v.  Nichols,  12 
Ariz.  405,  100  Pac.  825. 

It  is  next  urged  that  the  court  erred  in  adding  to  its  in- 
struction on  the  preponderance  of  evidence  the  following:  "In 
considering  the  last  sentence,  that  the  plaintiff  must  estab- 
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lish  her  case  by  a  preponderance  of  the  evidence,  you  should, 
of  course,  keep  in  mind  that  rule  that  I  have  given  you  of 
the  presumption  of  negligence  from  the  evidence  showing  that 
an  accident  occurred."  We  find  that  the  court  followed  the 
language  cited  with  the  words:  "The  jury  are  bound  to  put 
the  facts  and  circumstances  proved  by  the  defendant  into  the 
scale  against  the  presumption  upon  which  the  plaintiff  relies, 
and,  in  determining  the  weight  to  be  given  to  the  former  as 
against  the  latter,  you  are  bound  to  apply  the  rules  as  a 
matter  of  law  that  the  burden  of  proof  is  upon  the  plaintiff, 
and  if,  on  the  whole,  the  scale  does  not  preponderate  in  favor 
of  the  presumption,  and  against  the  defendant's  proof,  the 
plaintiff  has  not  made  out  her  case,  and  your  verdict  should 
be  for  the  defendant.'9  This  language  in  the  connection  in 
which  it  was  used  seems  to  protect  the  defendant  against  any 
prejudicial  effect  of  the  language  complained  of. 

The  instructions  in  the  case,  taken  as  a  whole,  appear  to 
present  the  law  correctly  to  the  jury,  and  to  have  been  as 
favorable  to  the  defendant  as  it  could  require.  This  is  ap- 
parent from  the  last  assignment  of  error,  wherein  it  is  urged 
that  "the  court  erred  in  refusing  to  set  aside  the  verdict  and 
to  grant  the  defendant  a  new  trial  for  the  reason  that  said 
verdict  was  contrary  to  the  instructions  of  the  court."  This 
position  could  only  be  maintained  by  conceding  the  construc- 
tion placed  by  the  appellant  upon  the  evidence  in  the  case. 
The  court  properly  instructed  the  jury  relative  to  the  manner 
of  considering  the  evidence,  but  it  could  not  instruct  the  jury 
in  regard  to  the  weight  they  should  give  any  part  of  the  evi- 
dence offered  by  the  witnesses  for  either  the  plaintiff  or  the 
defendant,  and  it  was  because  of  the  difference  between  the 
jurors  and  the  defendant  in  regard  to  the  weight  of  certain 
testimony  or  the  legitimate  effect  of  certain  facts  or  circum- 
stances established  by  undisputed  testimony  that  a  verdict  was 
found  by  the  jury  that  was  unsatisfactory  to  the  appellant. 
The  jury  returned  a  verdict  that  they  had  evidently  agreed 
upon  because  they  either  failed  to  credit  entirely  the  oral  tes- 
timony of  the  witness  or  declined  to  believe  the  effect  of  the 
facts  established  by  such  testimony  to  be  such  as  witnesses  or 
appellant  claimed.  This  was  their  prpvince,  and,  while  the 
court  may  differ  with  the  jury  as  to  the  relative  weight  or 
effect  of  conflicting  evidence,  it  will  never  set  aside  a  verdict 
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of  a  jury  when  there  is  any  substantial  evidence  in  the  record 
to  support  the  jury's  findings.  There  being  substantial  evi- 
dence in  the  record  to  support  the  finding  of  the  jury,  this 
court  will  not  pass  upon  the  weight  of  the  evidence,  or  the 
credibility  of  the  witnesses. 

There  appears  in  the  record  no  reversible  error,  and  the 
judgment  of  the  lower  court  is  affirmed. 

KENT,  C.  J.,  and  LEWIS  and  DOE,  JJ.,  concur. 

NOTE. — As  to  presumption  of  negligence  from  injury  to  passenger, 
Me  note  to  Bamonski  v.  NeUon  (Mich.),  15  L.  B.  A.  35. 
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PAUL  B.  WARNEKROS,  ELI  BLUCHER  and  J.  M.  COL- 
LINS, Plaintiffs  and  Appellants,  v.  THOMAS  P. 
COWAN,  Defendant  and  Appellee. 

1.  Public  Lands — Patents — Jurisdiction  of  Land  Office. — The  land 

office  is  a  quasi  judicial  tribunal,  and,  in  the  absence  of  specific  pro- 
visions to  the  contrary,  it  has  exclusive  jurisdiction  of  questions  in- 
volved on  an  application  for  a  patent  to  public  lands,  and  its 
jurisdiction  may  be  stayed  only  by  the  filing  of  an  adverse  claim 
as  provided  by  Bevised  Statutes,  section  2326  (U.  S.  Comp.  Stats. 
1901,  p.  1430). 

2.  Same — Same — Same. — Pending  final  action  by  the  land  office  as  to 

title  to  public  lands,  neither  the  state  nor  federal  courts  will  enter- 
tain actions  relating  thereto,  except  where  there  exists  a  necessity 
of  preserving  peace  or  of  determining  controversies  arising  out  of 
temporary  rights  in  public  lands. 
B.  Same — Same — Same. — Revised  Statutes,  section  2326  (U.  S.  Comp. 
Stats.  1901,  p.  1430),  providing  for  the  filing  of  an  adverse  claim 
pending  publication  of  the  notice  of  application  for  a  patent  to 
public  lands  and  requiring  the  adverse  claimant  to  sue  to  determine 
the  right  of  possession,  etc.,  authorises  the  courts  to  determine  suits 
in  aid  of  an  adverse,  in  the  exercise  of  their  general  jurisdiction, 
but  one  who  fails  to  file  an  adverse  claim  cannot  invoke  the  juris- 
diction of  the  court  pending  final  action  by  the  land  office  on  an 
application  for  a  patent. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  Cochise  County.  Fletcher 
M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Allen  R.  English,  for  Appellants. 

The  complaint  fully  complies  with  the  requirements  as  laid 
down  in  the  Keppler-Becker  Case  (Ariz.),  80  Pac.  334.  "In 
the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that 
suit  was  begun  in  time,  on  an  adverse  claim,"  and  that  the 
adverse  was  also  filed  in  the  land  office,  within  the  sixty  days 
allowed.  Clark's  Mineral  Digest,  p.  299,  par.  222;  Pennsyl- 
vania Min.  Co.  v.  Bales,  8  Colo.  App.  108,  70  Pac,  444,  22 
Morr.  Min.  Rep.  436.  And  the  court  will  take  judicial  knowl- 
edge of  the  filing  mark  on  the  complaint.  Complaint  states 
a  cause  of  action  without  alleging  the  filing  of  the  adverse,  or 
that  the  suit  was  commenced  in  time.  Bawling*  v.  Casey,  19 
Colo.  App.  152,  73  Pac  1090. 

Pickett  &  Bowman,  for  Appellee. 

"Actions  required  by  section  2326  of  the  Revised  Statutes 
of  the  United  States  are  purely  statutory,  and  the  proceed- 
ings must  be  conducted  in  accordance  with  the  statute  which 
authorizes  them."  2  Lindley  on  Mines,  1st  ed.,  933,  934; 
Keeler  v.  Trueman,  15  Colo.  143,  25  Pac.  311 ;  McGinnis  v. 
Egbert,  8  Colo.  41,  5  Pac.  652,  15  Morr.  Min.  Rep.  329 ;  Man- 
ning v.  Strehlow,  11  Colo.  451,  18  Pac.  625.  "There  must  be 
allegations  that  the  adverse  claim  was  filed  in  .time,  and  that 
the  suit  was  begun  in  time. ' '  Barringer  and  Adams  on  Mines, 
385 ;  Hopkins  v.  Butte  Copper  Co.,  29  Mont.  390,  74  Pac.  1081 ; 
Cronin  v.  Bear  Creek  Co.,  3  Idaho,  614,  32  Pac.  204,  17  Morr. 
Min.  Rep.  548;  Marshall  v.  Kirtley,  12  Colo.  410-416,  21  Pac. 
492,  16  Morr.  Min.  Rep.  6.  The  demurrer  was  properly  sus- 
tained to  appellants'  complaint  by  the  trial  court,  for  the 
reason  that  the  description  was  fatally  defective,  in  that  it 
did  not  accurately  describe  the  area  in  controversy.  Smith  v. 
Imperial  Copper  Co.,  11  Ariz.  193,  197,  89  Pac.  510,  512. 
"As  the  proceedings  in  the  land  office  should  form  the  basis 
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of  the  action,  they  should  be  alleged."    Marshall  v.  Kir t ley, 
12  Colo.  410,  21  Pac.  492,  16  Morr.  Min.  Rep.  6. 

LEWIS,  J. — The  appellants,  plaintiffs  in  the  court  below, 
filed  their  complaint,  which  is  sufficient  in  the  facts  alleged 
to  free  it  from  attack,  considered  as  a  suit  to  quiet  title  to 
the  Queen  of  the  Hill  mining  claim.  There,  however,  appears 
therein,  in  substance,  the  following  additional  allegations: 
That  the  defendant  made  or  attempted  to  make  a  mineral  loca- 
tion called  the  Sadie  No.  2  lode  mining  claim,  of  a  part  of  the 
said  Queen  of  the  Hill  mine,  and  that  the  said  Sadie  No.  2 
claim  conflicts  therewith;  that  the  defendaht  on  the  twenty- 
sixth  day  of  October,  1907,  made  his  application  for  patent 
for  the  whole  of  the  said  Sadie  No.  2  lode  mining  claim  to 
the  United  States  Land  Office,  in  which  he  claims  all  of  the 
surface  within  the  confines  of  his  said  location  and  including 
the  south  part  of  the  said  Queen  of  the  Hill  mine  in  conflict, 
and  the  plaintiffs  aver  that  defendant  is  asserting  title  thereto, 
and  will  receive  title  therefor  from  the  government  of  the 
United  States  unless  prevented  from  so  doing  by  the  judg- 
ment of  this  court.  The  defendant  demurred  specifically 
upon  the  ground  that  the  complaint  did  not  state  facts  suffi- 
cient to  give  the  court  jurisdiction  of  the  subject  matter  of 
the,  action,  in  this :  That  the  complaint  does  not  allege  that 
the  plaintiffs,  or  either  of  them,  filed  in  the  said  land  office 
any  adverse  claim  to  the  Sadie  No.  2  mining  claims  during 
the  sixty  days  period  of  publication  of  the  notice  of  applica- 
tion for  a  patent  thereto.  The  special  demurrer  was  sus- 
tained, and,  the  plaintiffs  declining  to  amend,  judgment  was 
entered  dismissing  the  complaint,  from  which  judgment  the 
plaintiffs  appealed. 

The  question  here  presented  involves  the  necessity  of  exam- 
ining the  source  of  the  jurisdiction  of  the  courts  of  this  terri- 
tory in  an  action  in  aid  of  an  adverse  to  an  application  for 
patent  to  mining  ground  and  the  sufficiency  of  the  allegations 
of  the  complaint  herein  to  authorize  the  trial  court  to  hear 
and  determine  the  cause  of  action  set  forth  in  the  complaint. 
When  an  application  is  made  for  a  patent  to  public  land,  all 
questions  involved  in  the  determination  of  the  right  of  the  ap- 
plicant to  such  patent  are  cognizable  by  the  land  office.  The 
land  office  is  a  quasi  judicial  tribunal,  and  has  exclusive  juris- 
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diction  in  the  absence  of  specific  provision  to  the  contrary. 
Bishop  of  Nesqudlly  v.  Gibbon,  158  U.  S.  155-167,  15  Snp.  Ct. 
779,  39  L.  Ed.  931;  32  Cyc.  1000.  Generally,  pending  final 
action  by  the  land  office  with  respect  to  title  to  public  lands, 
neither  the  state  nor  federal  courts  will  interfere,  nor  will 
they  entertain  actions  relating  thereto.  Cosmos  Exploration 
Co.  v.  Gray  Eagle  Oil  Co.,  190  U.  S.  301-308,  23  Sup.  Ct.  692, 
47  L.  Ed.  1064;  Marquez  v.  Frisbee,  101  U.  S.  473,  25  L.  Ed. 
800;  U.  8.  v.  Schurz,  102  U.  S.  378-395,  26  L.  Ed.  167;  Mo 
Henry  v.  Nygaard,  72  Minn.  2,  74  N.  W.  1106;  Tiernan  v. 
Miller,  69  Neb.  764,  96  N.  W.  661.  In  certain  cases,  where 
there  exists  the  necessity  of  preserving  peace  or  of  determin- 
ing controversies  arising  out  of  temporary  rights  in  public 
lands,  courts  exercise  jurisdiction  pending  the  final  action  of 
the  land  office.  Phoenix  &  Eastern  B.  B.  Co.  v.  Arizona  & 
Eastern  B.  B.  Co.,  9  Ariz.  434,  84  Pac.  1097;  Mathews  v. 
O'Brien,  84  Minn.  505,  88  N.  W.  12;  Sproat  v.  Durland,  2 
Okl.  24,  35  Pac.  682,  886;  Wood  v.  Murray,  85  Iowa,  505,  52 
N.  W.  356. 

Upon  the  filing  of  an  application  for  patent  to  public  min- 
eral land,  the  jurisdiction  of  the  land  office  becomes  exclusive 
aa  to  all  questions  affecting  the  title  to  the  lands  therein  ap- 
plied for,  and  so  remains  until  the  final  determination  of  the 
application.  The  exercise  of  its  jurisdiction  may  be  stayed 
only  by  the  filing  of  an  adverse  claim  as  provided  by  section 
2326  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  Stats.  1901,  p.  1430).  Without  the  filing  of  such  ad- 
verse claim,  neither  the  state  nor  federal  courts  will  exercise 
jurisdiction  in  actions  affecting  the  title  to  lands  included 
within  the  application.  It  is  by  virtue  of  the  provisions 
therein  contained  that  courts  assume  jurisdiction  of  a  ques- 
tion as  to  the  right  of  possession  to  the  ground  in  controversy 
after  an  application  for  patent  is  filed.  Section  2326  of  the 
Revised  Statutes  of  the  United  States  provides:  "Where  an 
adverse  claim  is  filed  during  the  period  of  publication,  it  shfcll 
be  upon  oath  of  the  person  or  persons  making  the  same,  and 
shall  show  the  nature,  boundaries,  and  extent  of  such  adverse 
claim,  and  all  proceedings,  except  the  publication  of  notice 
and  making  and  filing  of  the  affidavit  thereof,  shall  be  stayed 
until  the  controversy  shall  have  been  settled  or  decided  by  a 
court  of  competent  jurisdiction,  or  the  adverse  claim  waived. 
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It  shall  be  the  duty  of  the  adverse  claimant,  within  thirty- 
days  after  filing  his  claim,  to  commence  proceedings  in  a  court 
of  competent  jurisdiction  to  determine  the  question  of  the 
right  of  possession,  and  prosecute  the  same  with  reasonable 
diligence  to  final  judgment;  and  a  failure  so  to  do  shall  be 
a  waiver  of  his  adverse  claim.' '  The  authorities  are  not 
agreed  as  to  whether  or  not  this  statute  vests  jurisdiction  in 
the  courts.  There  are  expressions  in  the  decisions  of  the  su- 
preme court  of  the  United  States  and  of  other  courts  constru- 
ing this  statute  as  so  vesting  jurisdiction.  Wolverton  v. 
Nichols,  119  U.  S.  485,  7  Sup.  Ct.  289,  30  L.  Ed.  474;  Tonopah 
Fraction  Co.  v.  Douglass  (C.  C),  123  Fed.  936;  Lily  Min. 
Co.  v.  Kellogg,  27  Utah,  111,  74  Pac.  518;  Healey  v.  Rupp,  37 
Colo.  25,  86  Pac.  1015 ;  Murray  v.  Polglase,  23  Mont.  401,  59 
Pac.  439. 

The  supreme  court  of  California,  speaking  through  Temple, 
J.,  in  the  case  of  Altoona  Quicksilver  Min.  Co.  v.  Integral 
Min,  Co.,  114  Cal.  100,  45  Pac.  1047,  has  held  that  Congress 
could  not  confer  upon  the  state  courts  jurisdiction  which  was 
lacking,  and,  to  avoid  the  apparent  necessity  of  admitting 
that  jurisdiction  was  so  conferred,  held  an  action,  which  from 
the  allegations  of  the  complaint  would  ordinarily  be  denom- 
inated an  action  in  aid  of  an  adverse,  an  action  to  quiet  title. 
The  supreme  court  of  Montana,  in  the  case  of  Hopkins  v. 
Butte  Copper  Co.,  29  Mont.  390,  74  Pac.  1081,  held  upon  sim- 
ilar reasoning  that  jurisdiction  is  not  conferred  by  the  statute. 
No  court  has  considered  this  statute  as  creating  a  statutory 
exception  to  the  exclusive  jurisdiction  of  the  Land  Depart- 
ment over  all  matters  affecting  title  upon  the  filing  of  an  ap- 
plication for  patent  to  public  mineral  lands.  An  examination 
of  the  opinions  of  the  supreme  court  of  the  United  States  dis- 
closed that  in  no  case  to  which  attention  has  been  called  has 
the  interpretation  of  the  statute  as  vesting  jurisdiction  been 
directly  involved.  The  weight  of  authority  in  the  mining 
states  supports  the  view  that  the  allegation  of  the  filing  of  an 
adverse  is  essential  to  the  sufficiency  of  the  complaint.  The 
various  opinions  are  not  uniformly  predicated  upon  the 
ground  that  it  is  essential  to  jurisdiction.  Those  courts  which 
have  interpreted  section  2326,  supra,  as  vesting  jurisdiction, 
generally  hold  that  the  allegation  is  jurisdictional.  The  su- 
preme court  of  California  in  the  Altoona  case,  supra,  and  in 
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the  later  ease  of  OruweU  v.  Rocco,  141  Cal.  417,  74  Pac.  1028, 
has  indicated,  though  it  has  not  expressly  decided,  that  the 
allegation  is  unnecessary.  The  supreme  court  of  Montana,  in 
the  case  of  Hopkins  v.  Butte  Copper  Co.,  supra,  has  held  that 
its  presence  in  the  pleading  is  necessary  to  state  a  cause  of 
action,  but  is  not  a  jurisdictional  fact.  See,  generally,  Lind- 
ley  on  Mines,  2d  ed.,  sees.  754,  755,  and  cases  there  collated. 

The  question  being  open  to  determination  in  this  territory, 
we  adopt  the  view  that  this  section  creates  a  statutory  excep- 
tion to  the  exclusive  jurisdiction  of  the  land  office,  and  that 
our  courts  hear  and  determine  suits  in  aid  of  an  adverse  in 
the  exercise  of  their  general  jurisdiction.  The  complaint 
affirmatively  shows  the  filing  by  the  defendant  of  an  applica- 
tion for  patent  in  the  United  States  land  office.  There  is  no 
allegation  that  the  plaintiffs,  or  either  of  them,  have  filed  an 
adverse  claim  therein.  It  appearing  that  the  subject  matter 
of  the  action  is  within  the  exclusive  jurisdiction  of  the  land 
office,  the  demurrer  to  the  jurisdiction  of  the  trial  court  was 
properly  sustained. 

The  judgment  is  affirmed. 

KENT,  C.  J.,  and  CAMPBELL  and  DOE,  JJ.,  concur. 
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LEE  KIM  PONG,  Petitioner  and  Appellant,  v.  UNITED 
STATES  OP  AMERICA,  Respondent  and  Appellee. 

Aliens — Expulsion  —  Chinese  Exclusion  Acts — "District." — Under 
act  of  Congress,  May  28,  1896,  chapter  252,  sections  7,  9,  29  Stat. 
180,  181  (TJ.  8.  Comp.  Stats.  1901,  pp.  611,  613),  the  territory  of 
Arizona,  though  divided  for  the  administration  of  law  and  for  the 
holding  of  district  courts  with  powers  of  the  district  and  circuit 
courts  of  the  United  States  into  five  judicial  districts,  with  bounda- 
ries as  established  by  the  justices,  is  one  "district,"  within  act  of  Con- 
gress,  March  3,  1901,  chapter  845,  31  Stat.  1093  (U.  S.  Comp.  Stats. 
1901,  p.  1327),  authorizing  the  district  attorney  of  the  district  in 
which  any  Chinese  person  may  be  arrested  for  befng  found  unlaw- 
fully within  the  United  States  to  designate  the  commissioner  within 
such  district  before  whom  such  person  shall  be  taken  for  hearing, 
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and  the  district  attorney  of  the  territory  may  designate  a  commis- 
sioner within  the  first  judicial  district  of  the  territory  as  the  com- 
missioner before  whom  a  Chinese  person  arrested  in  the  second 
judicial  district  shall  be  taken  for  hearing. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Pima  County.  John  H. 
Campbell,  Judge.    Affirmed. 

STATEMENT  BY  THE  COURT. 

The  appellant  was  arrested  in  the  county  of  Santa  Cruz  in 
the  second  judicial  district  of  Arizona,  upon  a  complaint 
charging  him  with  being  a  Chinese  person  unlawfully  in  the 
United  States.  Upon  a  certificate  of  the  United  States  at- 
torney for  Arizona,  a  commissioner  at  Tucson  within  the  first 
judicial  district  of  the  territory  of  Arizona  was  designated 
as  the  commissioner  before  Whom  the  appellant  should  be 
taken  for  hearing  and  trial.  Appellant  filed  a  petition  in 
the  district  court  in  the  first  judicial  district  asking  for  a  writ 
of  prohibition  against  the  commissioner  from  proceeding.  A 
demurrer  to  the  petition  was  sustained  by  the  district  court, 
and,  from  the  order  entered  dismissing  the  petition  for  the 
writ,  an  appeal  has  been  taken  to  this  court. 

Edwin  P.  Jones,  for  Appellant. 

The  judicial  district  in  which  a  Chinese  person  is  arrested 
is  the  forum  in  which  he  must  be  tried.  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698,  13  Sup.  Ct.  1016,  37  L.  Ed.  905. 
The  district  courts  of  the  first  and  second  judicial  districts 
of  the  territory  of  Arizona  are  separate  and  distinct  one  from 
the  other,  and  the  territorial  jurisdiction}  of  each  is  likewise 
distinct  and  exclusive,  and  neither  can  have  any  jurisdiction 
to  try  cases  arising  within  the  limits  under  the  jurisdiction 
of  the  other. 

J.  L.  B.  Alexander,  United  States  Attorney,  and  George  D. 
Christy,  Assistant  United  States  Attorney,  for  Appellee. 

Arizona  is  one  distinct  district,  and  although  divided  into 
five  judicial  districts,  does  not  restrict  the  trial  of  offenses 
against  the  Chinese  Exclusion  Act  in  whatever  judicial  divi- 
sion the  United  States  attorney  may  designate.  But  one 
United  States  attorney  is  appointed  for  the  whole  territory, 
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and  not  for  each  of  the  separate  districts  composing  the  judi- 
cial divisions  of  the  territory.  The  act  of  March  3,  1901,  31 
Stats,  at  Large,  1093,  authorizing  the  United  States  attorney 
to  designate  the  United  States  commissioner  before  whom  a 
Chinese  person  shall  be  taken  for  hearing,  refers  to  the  dis- 
trict for  which  the  United  States  attorney  is  appointed,  and 
that  is  the  whole  territory  of  Arizona.  Barrett  v.  United 
States,  169  U.  S.  218,  18  Sup.  Ct.  327,  42  L.  Ed.  723. 

KENT,  C.  J. — The  question  involved  in  the  case  is  whether, 
under  the  statute,  the  United  States  attorney  for  the  territory 
of  Arizona  may  designate  any  United  States  commissioner 
within  the  territory  as  the  officer  before  whom  the  Chinese 
person  charged  with  being  unlawfully  in  the  United  States 
may  be  taken,  or  whether  the  commissioner  so  designated 
must  be  a  commissioner  residing  within  the  specific  district  in 
which  the  person  is  found.  The  statute  in  question  is  the 
act  of  Congress  of  March  3,  1901,  chapter  845  (31  Stat.  1093 
[U.  S.  Ccmp.  Stats.  1901,  p.  1327]),  and  reads  as  follows: 
"That  it  shall  be  lawful  for  the  district  attorney  of  the  dis- 
trict in  which  any  Chinese  person  may  be  arrested  for  being 
found  unlawfully  within  the  United  States,  or  having  unlaw- 
fully entered  the  United  States,  to  designate  the  commis- 
sioner within  such  district  before  whom  such  Chinese  person 
shall  be  taken  for  hearing." 

There  are  no  United  States  district  judges  in  the  territory 
of  Arizona.  An  act  of  Congress  provides  that  the  territory 
shall  be  divided  into  five  judicial  districts,  and  provision  has 
been  made  by  Congress  that  a  district  court  shall  be  held  in 
each  district  of  the  territory  by  one  of  the  justices  of  the  su- 
preme court  of  the  territory,  and  the  district  court  presided 
over  by  such  justice  of  the  supreme  court  as  district  judge  ex- 
ercises the  same  jurisdiction  as  the  circuit  and  district  courts 
of  the  United  States.  The  boundaries  of  these  districts  are 
not  defined  by  Congress,  but  the  territory  is  divided  under 
the  law  into  five  districts  by  the  justices  of  the  supreme  court 
of  the  territory,  and  these  justices  assign  a  justice  to  each 
district,  to  preside  over  the  district  court  therein  as  district 
judge.  Each  justice  so  sitting  as  a  district  judge  appoints 
United  States  commissioners  to  act  within  his  own  district. 
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There  is  appointed  for  the  whole  territory  but  one  attorney 
of  the  United  States  for  the  territory,  and  but  one  marshal 
for  the  territory.  The  jurisdiction  of  the  United  States  at- 
torney and  of  the  marshal  covers  the  whole  territory.  The 
jurisdiction  of  the  justices  of  the  supreme  court  covers  the 
whole  territory.  The  jurisdiction  of  such  justices  sitting  and 
acting  as  district  judges  covers  only  the  district  to  which  each 
is  assigned.  The  contention  of  the  appellant  is  that  though 
under  the  statute  the  United  States  attorney  may  designate 
a  commissioner  before  whom  the  Chinese  person  may  be  taken, 
such  designation  must  be  of  a  commissioner  within  the  par- 
ticular one  of  these  five  judicial  districts  in  which  the  person 
is  found,  and  not,  as  here,  a  commissioner  residing  in  another 
of  these  judicial  districts  within  the  territory. 

We  do  not  think  the  contention  of  the  appellant  is  well 
founded.  The  act  in  question  provides  that  the  district  at- 
torney of  the  district  in  which  the  Chinese  person  may  be 
arrested  shall  designate  a  United  States  commissioner  within 
such  district.  "We  think  for  judicial  purposes  the  territory 
of  Arizona  is  to  be  considered  as  but  one  district.  The  ter- 
ritory as  a  whole  is  attached  to  the  ninth  judicial  circuit,  and 
Congress  in  its  enactments  in  relation  to  the  appointment  and 
salaries  of  United  States  district  attorneys  and  United  States 
marshals  recognizes  the  territory  as  a  judicial  district.  Act 
of  Congress  approved  May  28,  1896,  c.  252,  sees.  7,  9,  29  Stat. 
180,  181  (U.  S.  Comp.  Stats.  1901,  pp.  611,  613). 

It  is  true  that  for  the  administration  of  the  law  in  the 
territory  and  for  the  holding  of  the  district  courts  having 
the  powers  of  the  district  and  circuit  courts  of  the  United 
States,  the  territory  has  by  law  been  divided  into  five  judicial 
districts,  the  boundaries  of  which  are  established  by  the  jus- 
tices, and  changed  by  them  from  time  to  time.  This  division 
of  the  territory  into  districts  by  congressional  enactment  does 
not,  however,  in  our  opinion,  divide  the  territory  for  general 
judicial  purposes,  if  we  may  use  the  expression,  into  five  dis- 
tricts, but  rather  into  five  divisions  of  one  district,  for  which 
one  district  but  one  United  States  attorney  and  one  United 
States  marshal  are  appointed.  By  the  Revised  Statutes  of 
the  United  States,  dividing  the  various  states  into  judicial 
districts,  the  states  of  California,  Connecticut,  Delaware,  and 
seventeen  others,  by  section  531  (U.  S.  Comp.  Stats.  1901,  p. 
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316)  were  divided  into  districts,  each  state  constituting  one 
district.  By  section  546  the  state  of  South  Carolina  was 
divided  into  two  districts,  called  the  " eastern* '  and  "  western* ' 
districts  of  South  Carolina,  but  one  judge  only  and  one 
marshal  and  one  district  attorney  were  provided  for  the  state 
of  South  Carolina.  The  supreme  court  of  the  XJnited  States, 
in  the  case  of  Barrett  v.  United  States,  169  U.  S.  218,  18  Sup. 
Ct.  327,  42  L.  Ed.  723,  held  upon  a  review  of  the  various 
statutes  that,  although  Congress  had  divided  South  Carolina 
into  two  districts,  there  were  not  two  judicial  districts  in  the 
state  of  South  Carolina  to  the  territorial  limits  of  each  of 
which  the  jurisdiction  of  the  circuit  court  was  confined,  but 
that  the  whole  state  comprised  but  one  judicial  district. 
Similarly  in  Arizona  there  are  not  five  judicial  districts  to 
the  limits  of  each  of  which  the  jurisdiction  and  power  of  the 
United  States  attorney  is  confined,  but  there  is  but  one  judicial 
district,  although  five  actual  districts  or  subdivisions  thereof. 
The  statute  providing  that  the  district  attorney  of  the  dis- 
trict may  designate  a  United  States  commissioner  within  such 
district,  we  think  such  district  can  only  mean  the  district 
of  Arizona  and  not  the  first  or  second  district  of  Arizona. 
The  designation  of  the  commissioner  in  the  first  district  was 
therefore  within  the  powers  conferred  on  the  United  States 
attorney  by  the  statute  in  question,  and  the  district  court  did 
not  err  in  sustaining  the  demurrer  to  the  petition. 

We  do  not  find  it  necessary  to  determine  whether  in  any 
event  the  appellant  could  avail  himself  of  a  writ  of  pro- 
hibition. 

The  judgment  of  the  district  court  is  affirmed. 

DOAN,  LEWIS,  and  DOE,  JJ.,  concur. 
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[Civil  No.  1119.    Piled  April  2,  1910.] 
[108  Pae.  231.] 

ERNEST  E.  HUGHES,  WILLIAM  M.  HENNESST, 
ALBERT  E.  ZEH,  JAMES  E.  KINSEY,  MARY  KIN- 
SEY,  DANIEL  HENNESSY  and  JOHN  FITZGER- 
ALD, Defendants  and  Appellants,  v.  CADENA  DE 
COBRE  MINING  COMPANY,  a  Corporation,  Plaintiff 
and  Appellee. 

1.  Corporations — Promoters — Liability. — Where  promoters  of  a  corpo- 

ration secretly  issue  stock  to  themselves  without  consideration,  their 
liability  to  the  corporation  and  other  stockholders  arises,  if  at  all, 
out  of  breach  of  fiduciary  relations  which  the  promoters  occupy 
toward  existing  stockholders. 

2.  Same — Same — Same. — Promoters  of  a  corporation  occupy  a  fiduciary 

position,  and  they  cannot  obtain  an  undue  advantage  over  other 
stockholders,  and  they  may  not  obtain  any  profit  to  themselves  with- 
out a  full  disclosure  to  the  other  stockholders. 

3.  Same — Same — Same. — Neither  the   stockholders  who   participate   as 

promoters  in  fraudulent  transactions  to  their  profit,  nor  their  trans- 
ferees, may  complain  thereof,  but  the  corporation,  acting  for  other 
existing  stockholders,  not  participating  in  and  without  knowledge 
of  the  wrong,  may  enforce  their  rights. 

4.  Same — Same — Same. — Promoters  of  a  corporation  who  secretly  issued 

stock  to  themselves  without  consideration  cannot  escape  liability 
therefor  on  the  ground  that  when  the  stock  was  issued  the  corpora- 
tion had  no  assets  to  make  the  stock  valuable,  since  shares  of  stock 
represent  a  right  and  interest  in  the  management  and  profits  of  a 
corporation  as  well  as  in  its  assets. 

5.  Same — Same — Same. — The  gratuitous  issue  of  corporate  stock  with- 

out consideration  to  promoters  of  the  corporation  or  to  those  oc- 
cupying such  a  fiduciary  relation  is  a  fraud  on  existing  stockholders, 
and  is  invalid  where  issued  without  their  knowledge  and  assent. 

6.  Same — Same — Same. — Where  the  question  is  whether  promoters  of  a 

corporation  while  maintaining  fiduciary  relations  to  the  stockholders 
made  profits  from  secret  dealings  with  the  corporation,  the  burden 
is  on  the  promoters  to  show  that  the  transaction  was  fair,  open, 
and  conducted  in  the  utmost  good  faith. 

7.  Same  —  Same  —  Same. —  Where   promoters   of  a   corporation   issued 

stock  to  themselves  without  consideration,  pursuant  to  a  secret  agree- 
ment, the  court,  in  the  absence  of  evidence,  could  find  that  a  stock- 
holder, who  resided  in  a  foreign  country  and  never  attended  any 
meeting  of  the  corporation,  had  no  knowledge  of  the  fraud. 
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8.  Sake — Sams — Sams. — The  act  of  the  promoters  of  a  corporation  in 

issuing  stock  to  themselves  without  consideration  pursuant  to  a 
secret  agreement  is  a  fraud  on  the  corporation,  which  it  can  have 
remedied  in  equity,  provided  it  did  not  assent  thereto. 

9.  Same — Same — Same. — Where  the  promoters  of  a  corporation  procured 

the  issuance  to  themselves  of  corporate  stock  without  consideration 
under  a  secret  agreement  when  there  was  no  authority  for  the  issu- 
ance of  stock  by  any  persons  formally  acting  as  a  board  of  directors, 
and  when  the  corporation  was  under  the  control  of  the  promoters, 
the  corporation  did  not  assent  to  the  issuance  of  the  stock,  unless  all 
the  existing  stockholders  assented  to  the  transaction. 

10.  Same — Same — Same. — The  fact  that  one  stockholder  had  no  knowl- 

edge of  the  secret  agreement  between  the  promoters  for  the  issu- 
ance to  themselves  of  stock  without  consideration,  and  that  he  never 
assented  to  it,  fixed  the  want  of  assent  of  all  existing  stockholders, 
so  that  the  corporation  could  sue  in  equity  for  the  fraud  of  the  pro- 
moters, notwithstanding  the  transfer  before  suit  by  such  stockholder 
of  his  stock  to  the  corporation. 

11.  Courts — Controlling  Decisions. — The  decision  of  the  federal  su- 
preme court  as  to  the  rights  of  future  stockholders  of  a  corporation 
and  the  liability  of  promoters  to  them  fixes  the  law  in  the  territory 
of  Arizona. 

12.  Appeal  and  Error  —  Harmless  Error  —  Erroneous  Admission  op 

Evidence. — The  error  in  admitting  immaterial  testimony  in  a  cause 
tried  before  the  court  is  not  ground  for  reversal. 

13.  Corporations— Fraud  of  Promoters — Actions— Evidence. — Where, 

in  a  suit  by  a  corporation  against  its  promoters  for  the  cancellation 
of  stock  issued  to  themselves  without  consideration,  under  a  secret 
agreement,  the  evidence  showed  that  the  promoters  never  acquired 
any  interest  in  specified  property,  or  in  options  thereon,  and  that 
the  stock  was  not  issued  in  consideration  of  any  interest  that  they 
had  in  the  options  or  the  property,  and  that  all  money  paid  for  the 
options  or  transfers  and  for  the  development  of  the  property  were 
paid  out  of  the  proceeds  of  sales  of  stock  made  to  the  public,  evi- 
dence of  the  value  of  the  services  of  one  of  the  promoters  in  ex- 
amining such  property  was  properly  excluded  as  immaterial. 

14.  Appeal  and  Error — Findings  —  Conclusiveness. — A  finding  sup- 

ported by  substantial  evidence  will  not  be  disturbed  on  appeal, 
though  the  preponderance  of  the  evidence  is  against  the  finding. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Pima  County.  John  H. 
Campbell,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
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Sutter  &  Shelley  and  Herring,  Sorin  &  Ellinwood,  for  Ap- 
pellants. 

The  remedy  of  a  subsequent  shareholder  who  is  misled  to 
his  damage  is  personal  to  himself  and  cannot  be  pursued  in 
the  name  of  and  for  the  benefit  of  the  corporation.  Garret- 
son  v.  Crude  OH  Co.,  146  Cal.  184,  79  Pac.  838;  Home  Fire 
Ins.  Co.  v.  Barber,  67  Neb.  644,  108  Am.  St.  Rep.  716,  93 
N.  W.  1024,  60  L.  R.  A.  927,  934;  Clark  v.  American  Coal 
Co.,  86  Iowa,  436,  53  N.  W.  291,  17  L.  R.  A.  557;  Flagler 
Engraving  Hack.  Co.  v.  Flagler,  19  Fed.  468.  The  complaint 
absolutely  fails  to  disclose  any  cause  of  action  in  the  plaintiff 
against  the  defendants  as  to  the  issue  of  the  550,000  shares 
of  stock  or  based  thereon.  The  corporation  issued  the  stock 
to  defendants,  and  cannot  itself  attack  or  repudiate  the  trans- 
action. Clark  &  Marshall  on  Private  Corporations,  sees.  389, 
390,  395,  and  cases  cited ;  Cook  on  Corporations,  5th  ed.,  sec. 
28;.Dickerman  v.  Northern  Trust  Co.,  176  U.  S.  181,  20  Sup. 
Ct.  311,  44  L.  Ed.  434.  Where  neither  the  law  nor  the  charter 
forbids  the  gratuitous  issue  of  stock,  it  is  not  illegal  or  void 
per  se.  Where  a  corporation  issues  stock  for  less  than  its  par 
value  or  gratuitously,  the  transaction  cannot  be  attacked  by 
other  stockholders  who  consented  or  acquiesced ;  if  the  stock- 
holders, who  are  the  real  beneficiaries,  are  not  entitled  to 
relief,  the  corporation  is  not. 

Ben  Goodrich  and  George  H.  Neale,  for  Appellee. 

The  gravamen  of  this  action  is  the  fraud  of  the  promoters 
in  obtaining  an  undue  advantage  over  other  stockholders 
whether  existing  at  the  time  or  subsequently.  It  arises  out 
of  the  breach  of  confidential  and  fiduciary  relations  that  the 
promoters  occupied  toward  both  existing  and  future  stock- 
holders. That  promoters  may  obtain  no  profit  or  advantage 
to  themselves  without  a  full  disclosure.  "The  wrong  done  by 
promoters  may  be  regarded  either  as  a  wrong  to  the  corpora- 
tion or  to  the  stockholders  therein,  whether  they  became  such 
before  or  after  the  transaction  complained  of,  if  they  acted 
in  innocence  of  the  fraud  with  which  it  was  tainted.  Redress 
may,  therefore,  be  had  either  at  the  suit  of  the  corporation 
or  any  of  its  stockholders.  If  the  suit  is  by  the  corporation, 
it  may  be  for  the  purpose  of  setting  aside  the  purchase  or 
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other  transactions,  or  for  stock  which  has  been  issued  without 
payment;  the  suit  may  be  to  recover  the  stock.' '  Pittsburg 
Min.  Co.  v.  Spooner,  17  Am.  St.  Rep.  167,  note;  Chandler  v. 
Bacon,  30  Fed.  538;  Hay  ward  v.  Leeson,  176  Mass.  310,  57 
N.  E.  656,  49  L.  R.  A.  725. 

"The  suit  was  properly  brought  by  the  corporation  instead 
of  by  its  stockholders."  Yale  Gas  Stove  Co.  v.  Wilcox,  64 
Conn.  101,  42  Am.  St.  Rep.  159,  29  Atl.  303,  25  L.  R.  A.  90. 

KENT,  C.  J. — The  alleged  error  of  the  trial  court  in  deny- 
ing the  motion  to  strike  certain  portions  of  the  amended 
complaint  will  first  be  considered.  The  complaint  alleged, 
in  substance,  the  existence  of  the  plaintiff  as  an  Arizona  cor- 
poration, and  the  residence  of  the  defendants  in  the  territory 
of  Arizona;  that  at  the  time  of  the  execution  and  adoption 
of  the  articles  of  incorporation  the  plaintiff  corporation  had 
no  assets  or  property  whatsoever ;  that  on  December  29,  1904, 
the  several  defendants,  excepting  the  defendant  "William 
O'Neil,  agreed  among  themselves  to  organize  the  corporation, 
and  were  the  promoters  thereof,  acting  at  all  times  in  the 
complaint  mentioned  for  and  on  behalf  of  all  the  defendants, 
except  the  defendant  "William  O'Neil;  that  on  January  5, 
1905,  such  defendants  met  and  purported  to  elect  a  board  of 
directors  composed  of  certain  of  the  defendants,  which  board 
of  directors  on  that  date  pretended  to  elect  certain  of  their 
number  as  officers  of  the  corporation,  and  that  such  directors 
end  officers  acted  as  such  directors  and  officers  until  the  fifth 
day  of  October,  1905;  that  on  the  date  of  such  pretended 
election  no  stock  of  the  corporation  had  been  issued  to  any 
person  whatsoever,  and  that  by  reason  thereof  the  election 
was  void  and  without  authority;  that  on  the  ninth  day  of 
January,  1905,  the  corporation  by  its  board  of  directors  en- 
tered into  certain  agreements  with  the  defendant  "William 
O'Neil  and  one  Leslie  Coombs,  whereby  the  latter  agreed  to 
sell  to  the  corporation  certain  mining  property  in  the  republic 
of  Mexico  for  a  certain  amount  of  cash  and  for  125,000  shares 
of  stock  of  the  corporation  to  be  issued  to  each,  the  cor- 
poration being  bound  by  such  agreement  to  perform  the  obli- 
gations of  a  certain  other  agreement  between  one  Jacob  Bieb- 
rich  (not  a  party  to  this  suit)  and  the  defendant  O'Neil,  the 
rights  of  said  O'Neil  to  the  said  agreement  being  transferred 
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to  the  corporation  under  certain  stipulations  and  provisions; 
that  the  sum  to  be  paid  to  Coombs  under  the  contract  above 
mentioned  was  paid  to  him  on  January  9,  1905,  by  certain  of 
the  defendants  contributing  thereto,  and  a  portion  of  the 
money  being  raised  by  a  sale  of  shares  of  the  capital  stock 
of  the  corporation ;  that  the  defendants  so  contributing  toward 
such  purchase  price  were  repaid  from  the  proceeds  of  a  sub- 
sequent sale  of  stock  of  the  corporation ;  that  the  stock  of  the 
corporation  provided  to  be  issued  to  Coombs  was  issued  to 
him  on  January  9,  1905,  being  the  first  stock  of  the  corpora- 
tion issued;  that  stock  of  the  corporation  was  next  issued  to 
the  said  Biebrich  in  payment  of  the  transfer  of  his  rights  un- 
der his  contract,  and  that  the  stock  to  be  issued  to  O'Neil  was 
also  on  the  same  day  issued  to  him ;  that  on  the  9th  of  Janu- 
ary, and  after  the  issue  of  such  stock  of  the  corporation  to 
Coombs,  Biebrich,  and  O'Neil,  the  various  defendants  (ex- 
cepting O'Neil)  secretly  agreed  among  themselves  to  set 
apart  and  issue  to  themselves  550,000  shares  of  the  capital 
stock  of  the  corporation  in  varying  amounts  to  each,  claiming 
that  such  stock  should  be  issued  to  them  in  consideration  of 
services  rendered  and  money  advanced  by  them  to  the  cor- 
poration up  to  the  twenty-ninth  day  of  December,  1904 ;  that 
no  notice  of  such  secret  agreement  and  distribution  and  issu- 
ance of  stock  was  ever  given  to  any  person  whatsoever  or  to 
any  stockholder  or  director  of  the  corporation  other  than  the 
defendants  themselves,  and  that  such  agreement  and  distribu- 
tion and  issuance  of  the  stock  was  never  authorized  by  the 
stockholders  or  directors  of  the  corporation;  that,  in  pur- 
suance of  such  secret  agreement,  the  said  550,000  shares  of 
stock  were  issued  to  the  said  defendants,  and  thereafter  cer- 
tain transfers  of  such  stock  so  issued  to  them  were  made  by 
them,  but  that  such  transfers  were  not  made  upon  the  books 
of  the  corporation,  and  the  several  defendants  now  and  ever 
since  have  claimed  to  own  the  same;  that  among  the  trans- 
ferees of  such  stock  was  the  defendant  O'Neil  (and  for  that 
reason  he  was  made  a  party  defendant) ;  that  all  the  defend- 
ants had  knowledge  of  all  the  matters  set  forth  in  the  com- 
plaint except  the  defendant  O'Neil;  that,  in  fact,  the  said 
defendants  did  not  render  any  services  to  the  corporation  or 
advance  any  money  to  the  corporation  or  give  any  other  con- 
sideration whatever  for  said  stock  at  any  time  either  before 
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or  after  its  issue;  that  the  value  of  the  stock  is  fifty  cents 
per  share;  that  by  such  distribution  and  issuance  of  said 
550,000  sharea  of  the  capital  stock  of  the  corporation  the 
corporation  was  and  is  prevented  from  selling  such  stock  in 
the  market  or  issuing  the  same,  and  its  assets  were  thereby 
depleted,  wasted  and  misappropriated  by  the  defendants; 
that  no  entry  or  other  indication  of  the  existence  of  said  con- 
tract in  relation  to  the  issuance  of  such  stock  was  ever  made 
on  the  minutes  of  the  corporate  books  of  the  plaintiff  corpora^ 
tion,  and  that  said  plaintiff  corporation  had  no  notice  of  its 
existence  until  three  days  before  the  institution  of  this  suit; 
that  at  the  time  the  contract  was  made  between  the  defendants 
in  relation  to  the  issuance  of  the  550,000  shares  of  stock  all 
the  subscribers  to  said  agreement  were  occupying  a  fiduciary 
relation  to  the  said  company  and  its  other  stockholders ;  that, 
after  the  issuance  of  the  said  stock,  the  corporation  sold  to  the 
public  38,935  shares  of  the  balance  of  its  capital  stock  at 
prices  between  twenty-five  cents  and  fifty  cents  per  share ;  that 
the  public,  the  purchasers  of  such  stock,  were  induced  to  pur- 
chase the  same  by  reason  of  false  representations  as  to  the 
ownership  by  the  corporation  of  such  stock  made  by  the  de* 
f  endants  to  such  purchasers  of  the  stock  and  also  with  relation 
to  the  title  of  the  mining  property  before  mentioned;  that 
the  defendants  without  authority  and  in  fraud  of  the  cor- 
poration and  stockholders  caused  to  be  paid  to  certain  of  the 
defendants  certain  sums  of  money  as  salaries  and  compensa- 
tion, and  as  commissions  on  the  sale  to  the  public  of  the  stock 
of  the  corporation,  and  further  caused  to  be  issued  to  divers 
persons  certain  shares  of  the  stock  of  the  corporation  for 
which  no  consideration  was  ever  received  by  the  corporation, 
and  further  appropriated  to  themselves  certain  sums  of  money, 
proceeds  of  the  stock  for  which  they  have  not  accounted  to 
the  corporation  or  at  all ;  that  until  the  5th  of  October,  1905, 
the  defendants,  the  pretended  board  of  directors  and  the  pre- 
tended officers  of  the  corporation,  had  possession  and  control 
of  all  the  books  and  papers  of  the  corporation;  that  after 
said  fifth  day  of  October,  1905,  at  divers  times  until  the 
first  day  of  January,  1906,  the  books  and  papers  of  the  cor- 
poration came  into  the  hands  of  a  certain  auditing  com- 
mittee appointed  by  the  board  of  directors  to  investigate  the 
affairs  of  the  corporation,  which  said  auditing  committee 
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made  a  report  to  said  corporation  on  the  thirteenth  day  of 
January,  1906,  when  for  the  first  time  the  corporation  and 
its  stockholders,  other  than  the  defendants,  were  informed 
of  the  matters  and  things  before  stated  as  to  the  appro- 
priation of  the  550,000  shares  of  stock,  and  that  prior  to  such 
time  the  corporation  had  no  knowledge  whatever  of  the  claim 
of  the  defendants  to  said  stock  under  said  secret  agreement, 
and  that  three  days  thereafter  this  suit  was  instituted;  that 
in  October,  1905,  the  stockholders  of  the  corporation  other 
than  the  defendants  discovered  that  the  final  payment  on  the 
purchase  price  of  the  mines  before  mentioned  provided  to  be 
paid  in  the  contract  between  Biebrich  and  O'Neil  had  not 
been  paid,  and  that  there  were  not  sufficient  funds  op  hand 
in  the  treasury  of  the  company  to  pay  it;  that  certain  work 
required  to  be  performed  on  or  before  December  15,  1905,  had 
not  been  performed,  and  that  certain  other  requirements  to 
be  performed  by  the  corporation  under  its  contracts  had  not 
been  performed;  that  in  October  certain  of  the  defendants 
resigned  as  members  of  the  pretended  board  of  directors  and 
as  other  officers  of  said  corporation,  and  that  thereupon  cer- 
tain stockholders  other  than  the  holders  of  the  said  550,000 
shares  of  stock  advanced  certain  moneys  on  behalf  of  the 
corporation  to  make  the  expenditures  necessary  to  be  made; 
that  in  November,  1905,  a  new  board  of  directors  was  elected 
and  by  the  money  paid  in  by  such  other  stockholders,  and 
through  funds  raised  upon  a  note  the  new  board  of  directors 
acquired  certain  capital  stock  of  a  Mexican  corporation 
formed  to  acquire  the  mining  property  in  Mexico,  which  stock 
has  been  transferred  to  the  corporation;  and  that  such  stock 
now  constitutes  the  property  and  assets  held  by  the  corporar 
tion.  The  prayer  of  the  complaint  was  for  a  decree  of  court 
canceling  the  550,000  shares  of  stock  issued  to  the  defendants 
and  for  an  accounting. 

The  motion  of  the  defendants  was  in  effect  a  motion  to 
strike  out  all  of  the  allegations  of  the  complaint  except  the 
allegations  in  relation  to  the  misappropriation  of  funds  of 
the  company  by  the  defendants  and  their  accountability  there- 
for. In  other  words,  the  motion  went  to  the  striking  out  of 
all  allegations  in  the  complaint  in  relation  to  the  issuance  of 
the  550,000  shares  of  stock  to  the  defendants. 
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The  contention  of  the  appellant  in  this  regard  is  that  the 
gravamen  of  the  complaint  is  the  gratuitous  issue  of  this 
stock,  and  the  alleged  depreciation  and  misappropriation  of 
the  plaintiffs '  assets  thereby;  that  the  alleged  misrepresenta- 
tions by  the  defendants  to  subsequent  purchasers  of  the  stock 
whereby  they  were  induced  to  purchase  the  stock  of  the  cor- 
poration contain  no  allegations  that  would  justify  the  can- 
cellation of  the  stock  issued  to  the  defendants,  as  such  rep- 
resentations have  no  connection  whatever  with  the  acquisition 
of  the  defendants'  stock;  that  the  complaint  itself  alleges  that 
at  the  time  of  the  issuance  of  the  stock  and  until  the  forma- 
tion of  the  holding  company  in  Mexico  and  the  transfer  of 
such  holding  stock  to  the  plaintiff  corporation  the  latter  had 
no  property  or  assets  whatever,  and  that  inasmuch  as,  when 
the  550,000  shares  were  issued  to  the  defendants,  such  shares 
were  without  value,  the  company  then  having  no  assets,  no 
wrong  was  done  to  the  company  by  the  gratuitous  issue  of 
such  shares;  that  the  theory  under  which  plaintiff  asks  for 
the  cancellation  of  the  defendants'  stock  is  that,  by  the  dis- 
tribution and  issuance  of  such  stock,  its  assets  were  depleted 
and  misappropriated,  and  that,  as  unissued  shares  of  stock 
are  not  corporate  property,  a  gratuitous  issuance  of  the  stock 
could  not  result  in  depleting  the  assets  of  the  corporation, 
and,  furthermore,  as  it  appears  from  the  complaint  that  the 
corporation  was  a  party  to  the  Agreement  in  relation  to  the 
issuance  of  the  shares  of  stock,  since  the  stock  was  issued  by 
it,  the  corporation,  having  issued  the  stock,  cannot  itself  attack 
or  repudiate  the  transaction ;  that,  therefore,  the  complaint 
failed  to  disclose  any  cause  of  action  in  the  plaintiff  corpora- 
tion as  to  the  issuance  of  the  550,000  shares  of  stock,  and  the 
allegations  in  that  regard  were  irrelevant  and  redundant,  and 
could  not  be  made  the  basis  of  any  relief  for  the  plaintiff 
corporation.  In  other  words,  the  contention  of  the  appellants 
is  that  the  allegations  of  the  complaint  amount  at  most  to 
the  charge  that  a  time  when  the  company  had  no  assets  de- 
fendants issued  to  themselves,  without  a  consideration  there- 
for, certain  shares  of  its  admittedly  worthless  stock,  and  that 
such  issue  raises  no  right  of  action  in  the  defendant  cor- 
poration. 

In  support  of  their  contention  the  appellants  cite  a  number 
of  cases,  and  among  others  the  case  of  Fogg  v.  Blair,  139 
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1).  S.  118,  11  Sup.  Ct.  476,  35  L.  Ed.  104,  on  which  latter 
case  they  greatly  rely.  There  Fogg,  the  creditor  of  an  insol- 
vent railroad  corporation,  brought  suit  against  Blair,  a  stock- 
holder of  the  company,  to  compel  him  to  pay  the  amount  due 
for  his  stock  on  a  judgment  obtained  against  the  corporation, 
alleging  that  the  delivery  and  issuance  of  the  stock  to  Blair 
was  without  any  consideration,  and  praying  that  the  cer- 
tificate issued  to  Blair  be  canceled,  and  that  he  be  decreed 
to  pay  to  the  plaintiff  the  full  amount  of  his  judgment  against 
the  corporation.  The  court  sustained  the  demurrer  to  the 
bill  because  the  bill  failed  to  show  that  the  stock,  when 
delivered,  had  any  substantial  value;  that  it  was  entirely  con- 
sistent with  the  allegations  of  the  bill  that  the  stock  was 
absolutely  without  value  when  issued  to  Blair  and  up  until 
a  later  time  when  the  property  of  the  company  was  sold  under 
a  decree  of  foreclosure;  that  if  the  stock  when  issued  was 
without  value,  no  money  was  due  to  creditors  by  its  issuance; 
that  as  the  bill  contained  no  allegations  whatever  as  to  the 
real  or  market  value  of  the  stock,  and  as  there  were  no  alle- 
gations of  fact  that  the  circumstances  attending  its  delivery 
indicated  bad  faith,  the  demurrer  should  be  sustained. 

"We  think  the  appellants  overlook  the  fundamental  dis- 
tinction between  this  complaint  and  such  a  bill  as  in  the  case 
of  Fogg  v.  Blair.  There  it  was  a  question  whether  a  creditor 
could  complain  of  a  gratuitous  issue  of  stock  which  had  no 
value,  and  the  court  held  that,  the  stock  having  no  value, 
a  creditor  was  not  injured  by  its  issuance.  Here  the  wrong 
"complained  of  is  the  secret  issuance  to  promoters  of  stock  of 
the  corporation  without  consideration  given  therefor,  and  the 
wrong  is  a  wrong,  not  to  a  creditor,  but  to  the  corporation 
and  its  stockholders  by  such  secret  advantage  so  obtained  by 
such  promoters.  The  liability  of  the  defendants,  if  any, 
arises  out  of  the  breach  of  the  confidential  and  fiduciary  rela- 
tions that  the  promoters  of  a  corporation  occupy  toward  exist- 
ing stockholders.  The  liability  of  the  defendants  under  the 
allegations  of  the  complaint  is  not,  therefore,  to  be  tested 
by  the  rules  that  would  apply  in  the  issuance  of  stock  to 
persons  not  similarly  situated,  or,  as  in  the  case  of  Fogg  v. 
Blair,  supra,  to  a  stranger  to  the  promotion  or  organization 
of  the  corporation  against  whom  relief  was  sought  by  a  cred- 
itor; nor  by  the  rules  that  apply  where  relief  is  sought  by 
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a  stockholder  having  bought  his  stock  under  misrepresenta- 
tions. The  allegations  of  the  complaint  before  us  are  to  be 
tested  as  to  their  sufficiency  by  the  rule  that  applies  to  the 
duty  of  the  promoters  of  a  corporation  to  other  stockholders. 
Because  of  such  fiduciary  relation,  the  promoters  may  obtain 
no  profit  or  advantage  to  themselves  without  a  full  disclosure 
to  other  existing  stockholders,  where  the  promoters  of  the 
company  so  act  as  to  put  themselves  in  a  fiduciary  relation 
to  the  company.  The  question  under  the  allegations  of  the 
complaint  is  not  whether  the  corporation  had  assets  at  the 
time  the  stock  was  issued.  The  question  is  whether  the  alle- 
gations of  the  complaint  show  that  the  defendants  were  pro- 
moters of  the  company  and  thus  acting  in  a  fiduciary  relation 
to  the  company  and  its  stockholders  so  as  to  render  them 
liable  for  the  alleged  fraud  in  making,  as  promoters,  a  secret 
profit  by  the  issue  to  them  of  stock  for  alleged  service  not 
in  fact  rendered,  without  making  a  full  disclosure  to  the 
stockholders  or  the  company;  the  rule  being  that  such  per- 
sons, because  of  their  confidential  and  fiduciary  relation,  can- 
not thus  obtain  an  undue  advantage  over  other  stockholders. 
While  stockholders  participating  in  the  transaction  cannot 
complain,  or  the  transferee  of  a  stockholder  participating  in 
the  transaction  cannot  complain,  yet  the  corporation,  acting 
for  existing  stockholders  not  participating  or  having  knowl- 
edge thereof,  may,  in  a  proper  case,  enforce  the  rights  of  such 
stockholders  and  remedy  the  wrong.  Cook  on  Corporations, 
5th  ed.,  sees.  28-48,  651;  Dickerman  v.  Northern  Trust  Co., 
176  U.  S.  181,  20  Sup.  Ct.  311,  44  L.  Ed.  423;  Chandler  v. 
Bacon  (C.  C),  30  Fed.  539;  Densmore  Oil  Co.  v.  Densmore, 
64  Pa.  43.  Nor  is  the  liability  of  the  promoters  for  such  want 
of  fair  dealing  relieved  because  at  the  time  of  the  issuance  of 
the  stock  the  corporation  had  no  assets  to  make  such  stock 
valuable.  Shares  of  stock  represent  a  right  and  interest  in 
the  management  and  profits  of  a  corporation  as  well  as  in  its 
assets.  The  gratuitous  issue  of  stock  without  consideration 
to  promoters  or  those  occupying  such  a  fiduciary  relation  is 
a  fraud  upon  existing  stockholders,  and  is  invalid  if  issued 
without  their  knowledge  and  assent.  Wills  v.  Nehalem  Coal 
Co.,  52  Or.  70,  96  Pac.  528 ;  Hay  ward  v.  Leeson,  176  Mass. 
310,  57  N.  E.  656,  49  L.  R.  A.  725.  We  think  the  allegations 
of  the  complaint  in  their  charge  of  fraud  on  the  part  of  the 
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defendants  as  promoters  of  the  corporation  were  sufficient  to 
constitute  a  cause  of  action  against  such  defendants,  and  that 
the  motion  to  strike  was  therefore  properly  denied. 

Our  conclusion  as  to  the  sufficiency  of  the  complaint  dis- 
poses of  the  assignment  of  error  that  the  court  erred  in  over- 
ruling the  defendants'  objection  to  the  introduction  of  any 
evidence  respecting  the  issuance  of  the  550,000  shares  of 
stock,  and  also  the  alleged  error  of  the  district  court  in  hold- 
ing the  complaint  good  as  against  a  general  demurrer. 

The  trial  court  found  that  the  only  existing  stockholders  at 
the  time  of  the  execution  of  the  agreement  between  the  cor- 
poration and  the  seven  defendants  against  whom  the  fraud 
is  alleged,  and  at  the  time  when  the  550,000  shares  of  stock 
were  issued,  were  Coombs  and  Biebrich  and  the  defendant 
CNeil.  The  court  found  that  Coombs  and  O'Neil  were  pres- 
ent at  the  incorporators'  meeting  and  the  first  annual  meeting 
of  the  stockholders  on  January  5th,  at  which  meetings  the 
issuance  of  the  550,000  shares  of  stock  to  the  seven  defend- 
ants was  agreed  upon.  The  court  also  found  that  Coombs 
and  O'Neil  knew  of  the  making  of  the  agreement  of  January 
9th  between  the  corporation  and  the  seven  defendants  and 
of  the  actual  issuance  of  the  550,000  shares  of  stock,  and  made 
no  objection  thereto.  The  appellants  contend  that,  as  Coombs 
and  CNeil  acquiesced  in  the  issuance  of  the  stock,  they  are 
entitled  to  no  equitable  relief  which  the  corporation  can  en- 
force; that  the  plaintiff  corporation  seeking  equitable  relief 
for  and  on  behalf  of  its  stockholders,  if  it  can  maintain  this 
proceeding  at  aJl,  can  maintain  it  solely  because  of  the  rights 
of  existing  stockholders,  and  that  it  is  apparent,  therefore, 
that  if  Biebrich,  the  only  other  existing  stockholder,  was  so 
circumstanced  that  he  could  not  attack  the  transaction,  the 
plaintiff  corporation  cannot  maintain  the  action.  This  is 
the  position  taken  by  appellant,  and  we  think  that  under  the 
doctrine  of  the  Lewishon  case,  to  which  we  shall  hereafter 
refer,  it  is  a  sound  one.  The  amended  complaint  alleged  the 
issuance  of  the  stock  to  Biebrich  prior  to  the  issuance  of  the 
defendants'  stock.  The  court  found  that  Biebrich  did  not 
know  of  the  making  of  the  agreement  or  the  issuing  of  the 
stock  in  pursuance  thereof  until  three  days  before  the  com- 
mencement of  this  suit,  and  that  Biebrich  has  been  continu- 
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oualy  a  stockholder  owning  25,000  shares.  This  finding  of  the 
court  that  Biebrich  did  not  know  of  the  making  of  the  agree- 
ment or  the  issuing  of  the  stock  to  the  defendants  is  assigned 
as  error  by  the  appellants.  The  finding  is  as  follows:  "That 
there  is  no  evidence  to  show  that  said  Jacob  Biebrich  knew 
of  the  making  of  said  agreement  or  the  issuing  of  said  stock 
in  pursuance  thereof  until  the  thirteenth  day  of  January, 
1906,  and  therefore  the  court  finds  that  the  said  Jacob  Bieb- 
rich did  not  know  of  the  making  of  said  agreement  or  the 
issuing  of  said  stock  in  pursuance  thereof  until  the  thirteenth 
day  of  January,  1906."  The  appellants'  position  is  that  the 
court  erred  in  finding  that  Biebrich  did  not  know  of  the 
making  of  the  agreement  because  there  was  no  evidence  to 
show  that  he  did  not  know;  the  contention  being  that  as  the 
complaint  alleges  that  the  agreement  was  secret,  and  that  the 
corporation  and  its  stockholders  had  no  knowledge  whatever 
of  the  claim  of  the  defendants  to  the  stock,  such  facts  are 
essential  to  the  plaintiff's  recovery,  and,  in  the  absence  of  any 
direct  evidence  of  Biebrich 's  want  of  knowledge,  the  fact 
must  be  found  against  the  plaintiff,  upon  whom  the  burden 
of  proof  should  be  cast ;  that  when  proof  of  negative  matter 
is  essential  to  the  successful  maintenance  of  a  cause  of  action 
this  necessitates  a  negative  averment,  which  the  plaintiff  has 
the  burden  of  proving.  This  general  rule  does  not  apply  to 
transactions  between  directors,  promoters,  or  those  maintain- 
ing fiduciary  relations  to  the  stockholders  of  a  corporation, 
where  the  question  is  as  to  the  profit  obtained  by  persons  in 
such  fiduciary  relation  from  their  dealings  with  the  corpora- 
tion. The  burden  is  upon  the  persons  occupying  such  fiduciary 
relations  to  show  that  the  transaction  has  been  fair,  open  and 
conducted  in  the  utmost  good  faith.  Coombs  v.  Barker,  31 
Mont.  526,  79  Pac.  1  j  Barker  v.  Montana  Min.  Co.,  35  Mont. 
351,  89  Pac.  66 ;  Sage  v.  Culver,  147  N.  Y.  241,  41  N.  E.  513. 
Under  the  facts  in  the  case,  it  appeared  that  Biebrich  had 
never  been  within  the  United  States.  He  was  a  resident  of 
the  republic  of  Mexico.  He  had  never  attended  any  meeting 
of  the  corporation,  and  there  was  no  evidence  that  he  ever 
had  any  knowledge  of  the  transaction  in  question.  We  think, 
under  the  circumstances  in  the  case,  the  burden  was  on  the 
defendants  to  show  knowledge  on  the  part  of  Biebrich,  and, 
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in  the  absence  of  such  proof,  the  court's  finding  that  he  did 
not  have  such  knowledge  was  justified.  l 

It  is  further  claimed  that  the  trial  court  erred  in  excluding 
evidence  offered  by  the  defendants,  to  the  effect  that  Biebrich 
had  parted  with  his  stock  to  the  corporation  prior  to  the  com- 
mencement of  the  suit.  The  evidence  was  excluded  as  imma- 
terial. The  contention  of  the  appellant  is  that,  since  Biebrich 
was  the  only  existing  stockholder  who  had  no  knowledge  of 
the  transaction  complained  of,  the  corporation  can  only  sue 
as  Biebrich 's  representative,  and  there  is  an  identity  of  in- 
terest between  Biebrich  and  the  corporation ;  that  if  Biebrich, 
by  reason  of  the  fact  that  he  had  no  knowledge  of  the  agree- 
ment or  the  issuing  of  the  stock,  did  have  a  right  of  action 
to  have  the  transaction  set  aside,  this  right  of  action  lasted 
so  long  only  as  Biebrich  remained  a  stockholder,  so  that  if 
Biebrich  had  parted  with  his  stock  before  suit  was  brought, 
and  his  status  was  not  that  of  a  stockholder,  there  was  no  one 
on  whose  behalf  the  plaintiff  could  on  any  theory  maintain 
the  action.  In  support  of  this  contention,  counsel  cite  a 
number  of  cases  to  the  effect  that,  in  order  that  a  person  may 
maintain  suit  as  a  stockholder  to  set  aside  or  enjoin  an  ultra 
vires  transaction,  he  must  be  a  stockholder,  in  fact,  when 
such  suit  is  brought.  The  cases  are  not  in  point.  The  basis 
of  this  suit  is  the  alleged  fraudulent  action  of  these  seven  pro- 
moters in  their  dealings  with  the  corporation.  The  issue  was. 
whether  they  had  by  a  secret  agreement  obtained  stock  of  the 
corporation  for  which  they  gave  no  consideration.  The  first 
question  is:  Was  the  issue  without  consideration!  If  so,  it 
was  a  fraud  upon  the  corporation  which  the  corporation  can 
have  remedied  in  a  court  of  equity,  provided  the  corporation 
did  not  assent  thereto.  The  issuance  of  the  stock  by  the  cor- 
poration is  not  determinative  of  that  assent,  first,  because,  as 
the  court  found,  there  was  no  authorization  of  the  issuance 
of  such  stock  by  any  person  formally  acting  as  a  board  of 
directors,  and,  second,  because  the  corporation  at  the  time 
was  under  the  control  and  domination  of  the  very  persons 
alleged  to  have  committed  the  fraud.  If,  however,  all  the 
existing  stockholders  knew  of  and  assented  to  the  transaction, 
the  corporate  assent  at  the  time  would  have  been  given,  and 
the  corporation,  under  the  doctrine  of  the  Lewishon  case, 
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eould  not  be  heard  to  complain.  The  next  question,  then,  is: 
Was  the  agreement  secret  or  was  it  known  to  all  the  constitu- 
ent parts  of  the  corporation,  namely,  all  of  its  existing  stock- 
holders! The  proof  showed  that  it  was  not,  that  Biebrich 
had  no  knowledge  of  it,  and  never  assented  to  it.  That  fact 
fixed  the  want  of  assent.  The  subsequent  transfer  before  suit 
of  Biebrich 's  stock  to  the  corporation  itself,  which  was  the 
fact  sought  to  be  proved,  could  in  no  way  alter  the  fact  of  the 
nonassent  or  the  right  of  the  corporation  to  have  the  secret 
transaction  set  aside  as  fraudulent.  The  evidence,  therefore, 
was  properly  rejected  as  immaterial. 

The  court  allowed  evidence  to  be  given  of  statements  made 
to  stockholders  who  purchased  their  stock  subsequent  to  the 
transaction  complained  of,  and  this  ruling  is  assigned  as  error. 
This  case  was  tried  prior  to  the  decision  of  the  supreme  court 
of  the  United  States  in  the  case  of  Old  Dominion  Copper 
Mining  &  Smelting  Co.  v.  Lewishon,  210  U.  S.  206,  28  Sup. 
Ct.  634,  52  L.  Ed.  1025.  That  decision  is  determinative  of 
the  law  in  this  jurisdiction  as  respects  the  rights  of  future 
stockholders  and  the  liability  of  promoters  to  them.  The  non- 
assent  or  want  of  knowledge  of  future  stockholders  or  injury 
to  them  cannot  affect  the  liability  of  the  defendants  in  this 
case  under  the  decision  in  the  Lewishon  case.  The  court  was 
therefore  in  error  in  receiving  the  testimony  complained  of. 
The  case  was  tried,  however,  before  the  court,  and  the  tes- 
timony received  was  immaterial.  Its  reception  was  not,  there- 
fore, error  upon  which  a  reversal  of  the  decision  may  be 
predicated. 

The  defendants  attempted  to  prove  by  the  defendant  Fitz- 
gerald the  value  of  his  services  in  examining  the  mining  prop- 
erty referred  to  in  the  complaint.  The  evidence  was  excluded 
as  immaterial,  and  the  ruling  is  assigned  as  error.  The  trial 
court  found  that  these  defendants,  prior  to  the  organization 
of  the  corporation,  had  associated  themselves  together  for 
the  purpose  of  acquiring  desirable  mining  property,  and  sent 
Fitzgerald  to  examine  the  property  in  question ;  but  that  they 
never  acquired  any  interest  in  the  property  or  in  the  options 
thereon,  and  that  the  550,000  shares  of  stock  in  the  corpora- 
tion was  not  issued  to  them  in  consideration  of  any  interest 
that  these  defendants  had  in  the  options!  contracts  or  prop- 
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erty,  and  that  all  money  paid  for  such  options  or  transfers 
and  for  the  development  of  the  property  and  all  other  ex- 
penses of  every  kind  of  said  corporation  were  paid  out  of 
the  proceeds  of  sales  of  stock  made  to  the  public,  and  that 
none  of  these  defendants  ever  paid  any  part  of  the  same  or 
any  money  whatsoever  for  or  on  behalf  of  the  corporation. 
In  view  of  these  facts  which  were  supported  by  evidence,  the 
immateriality  of  the  evidence  as  to  the  value  of  Fitzgerald's 
services  for  the  examination  made  by  him  is  apparent. 

It  is  assigned  as  error  that  certain  findings  of  fact  are 
against  the  weight  of  the  evidence.  There  being  substantial 
evidence  in  the  record  to  support  the  findings  complained  of,  . 
we  will  not  disturb  them  even  if  we  should  agree  with  the 
appellants7  view,  upon  which  we  express  no  opinion,  that  the 
preponderance  of  the  evidence  is  against  the  finding.  There 
being  conflicting  testimony  as  to  the  facts  found,  we  shall 
not  disturb  the  trial  court's  ruling  in  that  respect. 

There  are  certain  other  assignments  of  error  as  to  the  in- 
sufficiency of  the  evidence  to  sustain  certain  of  the  findings  of 
fact  We  do  not  consider  it  necessary  to  consider  these  as- 
signments in  detail,  as,  in  the  view  we  take  of  the  law,  there 
is  sufficient  evidence  in  each  cay;  to  sustain  the  finding  made. 

Under  the  facts  ,as  found  by  the  trial  court  upon  evidence 
which  sustains  such  findings,  the  defendants  in  question 
caused  stock  of  the  corporation  to  be  issued  to  remunerate 
themselves  for  services  claimed  to  have  been  rendered  by 
them,  without  disclosing  the  transaction  to  all  of  the  then 
existing  stockholders.  The  court  found  upon  the  evidence 
that  these  defendants  paid  nothing  to  the  corporation,  ren- 
dered no  services,  and  gave  no  consideration  whatsoever  for 
the  stock  so  issued  to  them.  The  transaction  being  a  secret 
transaction,  and  not  having  been  disclosed  to  a  then  existing 
stockholder,  the  corporation  may  maintain  such  a  suit  as  has 
been  here  instituted  to  set  aside  the  transaction  as  illegal  and 
fraudulent,  and  to  recover  the  stock  issued.  The  wrong  being 
a  wrong  done  by  promoters  to  the  corporation  whereby  the 
promoters  have  derived  in  secret  an  advantage  not  disclosed 
to  existing  members  of  the  corporation,  the  corporation  was 
the  proper  person  to  bring  the  suit  to  remedy  the  wrong. 
Cook  on  Corporations,  par.  644. 
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We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is  affirmed. 

LEWIS  and  DOE,  JJ.,  concur.    DOAN,  J.,  not  sitting. 

NOTE. — As  to  duties  and  liabilities  of  promoters  to  the  corporation 
and  its  members,  see,  note  to  Yale  Gas  Stove  Co,  v.  Wilcox  (Conn.),  £5 
UK.  A.  00. 


[Civil  No.  1107.    Piled  April  2,  1910.] 
[108  Pae.  225.] 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation,  Defend- 
ant and  Appellant,  v.  T.  K  RICHEY,  Plaintiff  and  Ap- 
pellee. 

L  Appeal  and  Error — Statement  op  Pacts  —  Evidence. — Where  the 
transcript  of  the  reporter's  notes,  made  in  accordance  with  Laws 
of  1907,  chapter  74,  section  15,  does  not  include  proceedings  at  trial 
relating  to  pleas  in  abatement,  and  the  ruling  excluding  certain 
transcripts  of  judgments  offered  under  such  pleas  does  not  otherwise 
appear  in  the  record,  error  in  excluding  such  transcripts  cannot  be 
considered  on  appeal. 

2.  Same — Review — Presumptions  —  Pleadings. — Where  the  pleadings 
are  sufficient  to  sustain  the  trial  court's  rulings  upon  pleas  in  abate- 
ment, and  the  evidence  is  not  preserved  in  the  record  on  appeal,  it 
must  be  assumed  that  the  rulings  upon  the  pleas  were  correct. 

S.  Same — Same — Burden  of  Showing  Error. — One  complaining  on  ap- 
peal of  the  rejection  of  evidence  must  show  that  he  was  injured 
thereby. 

4  Same — Record — Evidence. — Exceptions  to  the  exclusion  of  evidence 
wUl  not  be  considered  on  appeal  where  the  record  does  not  contain 
the  evidence  excluded. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  the  County  of  Pima.  John 
H.  Campbell,  Judge.    Affirmed. 

Frank  Cox  and  Francis  M.  Hartman,  for  Appellant. 

Lovell  &  Eichey,  for  Appellee. 
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PER  CURIAM. — This  is  an  appeal  from  a  judgment 
against  the  defendant  and  appellant  and  in  favor  of  the  plain- 
tiff and  appellee  for  the  sum  of  $336.47  and  costs,  upon  an  as- 
signed account  for  wages. 

The  first  and  second  assignments  allege  error  in  sustaining 
plaintiff's  objections  to  certified  and  authenticated  transcripts 
of  certain  judgments  rendered  by  a  justice  court  of  Missouri 
against  Thomas  Kelly  and  the  Southern  Pacific  Railway  Com- 
pany, and  a  similarly  authenticated  transcript  of  judgment 
rendered  by  the  circuit  court  of  Jackson  county,  Missouri,  in 
the  case  of  Southern  Pacific  Company,  Plaintiff,  v.  Theodore 
Potts  and  R.  L.  Combs,  Defendants,  offered  in  evidence  by 
th«  defendant  in  support  of  its  plea  in  abatement. 

There  appears  in  the  abstract  of  record  furnished  by  appel- 
lant a  statement  of  what  purports  to  be  the  proceedings  upon 
the  hearing  of  the  plea  in  abatement  had  upon  December  28, 
1907.  An  examination  of  the  record,  however,  discloses  that 
these  proceedings  were  not  made  a  part  of  the  record  upon  ap- 
peal. Chapter  74  of  the  Laws  of  Arizona  of  1907,  being  an 
act  to  revise  and  correct  the  procedure  in  the  district  and 
supreme  courts,  repealed  chapter  17,  part  2,  title  17,  of  the 
Revised  Statutes  of  1901,  providing  for  bills  of  exceptions. 
In  place  of  the  bill  of  exceptions,  section  15  of  this  act  provides 
that:  "Either  party  to  the  suit  may  make  the  oral  testimony 
and  proceedings  in  a  case,  together  with  such  rulings,  orders 
or  other  action  of  the  court  in  the  case  as  do  not  appear  other- 
wise of  record,  a  part  of  the  record  in  the  case  by  filing  therein 
either  a  statement  of  facts  or  the  transcript  of  the  court  re- 
porter's notes  as  provided  hereinafter."  The  appellant  has 
filed  a  transcript  of  the  reporter's  notes  in  accordance  with 
the  provisions  of  this  act,  which  does  not  include  the  proceed- 
ings had  upon  the  trial  of  the  pleas  in  abatement.  The  rul- 
ings do  not  otherwise  appear  of  record.  There  is,  therefore, 
no  basis  afforded  us  for  a  review  of  these  rulings. 

The  third  assignment  of  error  relates  to  error  in  overruling 
the  defendant's  pleas  in  abatement.  The  minute  entries  of 
the  clerk  disclose  thpt  upon  the  twenty-eighth  day  of  Decem- 
ber, 1907,  the  case  came  on  regularly  to  be  heard  upon  the 
plea  in  abatement,  the  parties  being  represented  by  counsel, 
whereupon  the  defendant  in  support  of  said  plea  called  wit- 
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nesses  who  were  duly  sworn  and  cross-examined.  Argument 
of  the  respective  counsel  being  had  and  the  matter  being 
fully  submitted  to  the  court,  the  court  being  fully  advised  in 
the  premises,  overruled  said  plea.  The  pleadings  are  suffi- 
cient to  sustain  the  ruling  of  the  trial  court  upon  the  plea, 
and,  the  evidence  not  being  preserved  in  the  record,  we  must 
presume  that  the  trial  court's  rulings  upon  the  evidence  were 
correct. 

Assignments  11  and  12  allege  error  upon  the  trial  on  the 
merits  in  rejecting  copies  of  the  judgments  hereinbefore  re- 
ferred to,  offered  together  with  an  additional  judgment  in  the 
case  of  C.  M.  Dart,  assignee  of  J.  H.  Dunn,  v.  Thomas  Kelly. 
The  colloquy  between  counsel  and  the  court  as  disclosed  by 
the  reporter's  transcript  follows: 

"The  Court:  I  understand  that  you  desire  to  make  that  as 
one  offer?  All  these  depositions  and  these  judgments  as  one 
offer f    Do  I  understand  you  so? 

"Counsel:  Only  in  this  respect;  that  I  think  those  tran- 
scripts are  competent  evidence  taken  in  connection  with  these 
depositions. 

"The  Court:  You  offer  them  one  in  connection  with  the 
other f 

"Counsel:  Yes. 

"The  Court:  Do  you  offer  copies  of  the  judgments t 

"Counsel:  Yes,  sir. 

"Opposing  Counsel:  I  object  to  that  because  they  are  not 
properly  certified  so  as  to  be  admitted  in  evidence. 

"The  Court:  I'll  sustain  the  objection  to  the  introduction 
of  the  judgments. 

"Counsel:  I  want  an  exception  to  that  ruling." 

Counsel  did  not  seek  to  have  the  several  judgments  iden- 
tified and  made  a  part  of  the  record.  After  a  careful  search, 
we  have  found  but  one  of  the  three  judgments  so  offered 
amongst  the  papers  in  the  case.  This  court  has  repeatedly 
held  that  a  party  who  complains  of  the  rejection  of  evidence 
must  show  that  he  was  injured  thereby,  and  that;  when  a  party 
fails  to  bring  up  the  evidence  upon  which  such  ruling  is 
based,  this  court  will  refuse  to  consider  the  exception.  Copper 
Bell  Min.  Co.  v.Costello,  11  Ariz.  334,  95  Pac.  94;  Montezuma 
Comal  Co.  v.  SmithviUe  Canal  Co.,  11  Ariz.  99,  89  Pac.  512; 
Edwards  v.  Simms,  8  Ariz.  261,  71  Pac.  902. 
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The  various  other  errors  assigned  relating  to  the  exclusion 
of  evidence  by  the  trial  court  are  dependent  upon  the  correct- 
ness of  the  ruling  of  the  court  in  respect  to  the  rejection  of 
these  judgments.  The  presumption  obtaining  that  the  ruling 
of  the  trial  court  rejecting  such  judgments  was  correct,  there 
was  no  error. 

The  remaining  assignments  of  error  are  not  argued  in  appel- 
lant's  brief,  and  will  therefore  not  be  considered.  Bail  v. 
Hartman,  9  Ariz.  321,  83  Pac.  358. 

The  judgment  is  affirmed. 

CAMPBELL,  J.,  not  sitting. 


(Civil  No.  1118.    Filed  April  2,  1910.] 
[108  Pac.  229.] 

DOUGLAS  GRAY,  Defendant  and  Appellant,  v.  AUGUST 
BARON,  Plaintiff  and  Appellee. 

Bills  and  Notes  —  Delivery— Sufficiency. — Defendant  made  out  his 
note  to  plaintiff's  order,  which,  with  certain  shares  of  stock,  was 
placed  in  escrow  with  instructions  to  deliver  the  stock  to  defendant 
on  payment  by  defendant  to  the  escrow-holder  of  the  amount  of  the 
note  within  a  year,  or,  if  defendant  paid  during  the  year  for  part 
of  the  stock,  that  part  to  be  delivered  to  him,  and  the  amount  paid 
to  be  credited  on  the  note.  No  payments  were  made  by  defendant 
within  the  year,  nor  was  this  contingency  provided  for.  Held,  that 
there  was  no  delivery  of  the  note,  so  that  plaintiff  could  not  sue 
thereon. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District  of  the  Territory  of  Arizona,  in  and 
for  the  County  of  Cochise.  Fletcher  M.  Doan,  Judge.  Re- 
versed, and  complaint  dismissed. 

The  facts  are  stated  in  the  opinion. 

Cunningham  &  Biggs,  for  Appellant. 

In  actions  upon  notes  pending  between  the  parties  thereto 
the  courts  have  at  all  times  permitted  payors  to  establish  by 
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parol  evidence  stich  defenses  as  want  of  consideration,  no  de- 
livery, delivery  for  special  purpose  and  delivery  upon  condi- 
tion. Oakland  Cemetery  Assn.  v.  Lakins,  126  Iowa,  121,  101 
N.  W.  778,  3  Ann.  Cas.  559;  Dare  v.  Allen,  128  U.  S.  590,  9 
Sup.  Ct.  174,  32  L.  Ed.  563 ;  Burke  v.  Dulaney,  153  U.  S.  228, 
14  Sup.  Ct.  816,  38  L.  Ed.  698;  Pym  v.  Campbell,  6  El.  &  Bl. 
370  (leading  English  case) ;  Burch  v.  Nevins,  162  Fed.  129,  18 
L.  R.  A,  N.  S.,  288 ;  Denver  Brewing  Co.  v.  Barets,  9  Colo. 
App.  341,  48  Pac.  834. 

The  delivery  actual  or  constructive  of  a  note  is  as  essential 
to  its  validity  as  the  signature  of  the  maker.  Purviance  v. 
Jones,  120  Ind.  162,  16  Am.  St.  Rep.  319,  21  N.  E.  1099;  Foy 
v.  Blackstone,  31  111.  538,  83  Am.  Dec.  246 ;  Burson  v.  Hunting- 
ton,  21  Mich.  415,  4  Am.  Rep.  497. 

Pickett  &  Pickett,  for  Appellees. 

"It  is  a  firmly  settled  principle  that  parol  evidence  of  an 
oral  agreement,  alleged  to  have  been  made  at  the  time  of  the 
drawing,  making  or  indorsing  of  a  bill  or  note,  cannot  be  per- 
mitted to  vary,  qualify  or  contradict,  or  add  to  or  subtract 
from,  the  absolute  terms  of  the  written  agreement."  Albu- 
querque Nat  Bank  v.  Stewart,  3  Ariz.  299,  30  Pac.  303;  2 
Parsons  on  Bills  and  Notes,  301;  Forsythe  v.  Kimball,  91  U.  S. 
294,  23  L.  Ed.  352. 

A  judgment  or  decree  of  the  trial  court  will  not  be  dis- 
turbed by  the  appellate  court  where  there  is  any  substantial 
evidence  upon  which  it  is  based.  Sandoval  v.  Randolph,  11 
Ariz.  371,  95  Pac.  119. 

KENT,  C.  J.— This  action  was  brought  on  June  25,  1908, 
•  by  Baron  against  Gray  upon  a  promissory  note.  The  com- 
plaint is  in  the  usual  form  for  an  action  on  a  promissory  note, 
alleging  execution  and  delivery  thereof,  and  prays  simply  for 
a  money  judgment  against  the  defendant  for  the  amount 
thereof.  The  answer  admits  the  execution  of  the  note ;  denies 
the  delivery  thereof  or  any  authorization  to  any  person  to 
deliver  the  note,  or  that  the  note  was  ever  intended  to  be  de- 
livered to  Baron;  denies  that  Gray  ever  received  any  con- 
sideration for  the  note;  alleges  that  on  the  day  before  the 
execution  of  the  note  Baron  and  Gray  entered  into  an  agree- 
ment by  the  terms  of  which  Baron  agreed  to  sell  and  deliver 
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to  Gray  5,500  shares  of  the  capital  stock  of  a  certain  corpora- 
tion at  the  agreed  sum  of  ninety  cents  per  share,  at  any  time 
on  or  before  two  years  from  such  date  at  the  option  of  Gray, 
and  that  Baron  agreed  to  place  said  shares  of  stock  in  escrow 
in  the  hands  of  the  cashier  of  the  First  National  Bank  of 
Tombstone  to  abide  the  exercise  by  Gray  of  such  option  to 
purchase;  that  on  the  next  day,  to  wit,  the  day  the  note  was 
executed,  Baron  insisted  that  before  he  would  place  the  stock 
in  escrow  as  agreed  Gray  should  execute  a  promissory  note 
for  the  amount  of  the  stock,  payable  in  one  year  to  Baron,  and 
that  he  should  place  said  note  also  in  escrow  with  the  stock 
aforesaid ;  and  that  thereupon  Gray  did  execute  the  note  sued 
upon  and  deposited  the  same  with  the  cashier  of  the  bank 
under  the  following  escrow  agreement  signed  by  the  parties, 
to  wit:  "Tombstone,  Arizona,  June  1st,  A.  D.  1907.  The 
Cashier  First  National  Bank,  Tombstone,  Arizona,  Sir:  This 
envelope  contains  5,500  shares  of  stock  of  Machomich  Mer- 
cantile Co.,  a  corporation,  and  a  promissory  note  from  D. 
Gray  to  A.  Baron,  payable  on  or  before  one  year  from  date. 
The  stock  is  issued  in  the  name  of  A.  Baron  and  indorsed 
in  blank.  Now,  if  at  any  time  on  or  before  the  expiration  of 
one  year,  Gray  shall  pay  you  for  me  the  amount  of  said  note, 
you  will  deliver  said  stock  to  Gray,  or  if  Gray  pays  for  any 
portion  of  said  stock  at  the  rate  of  90  cents  per  share,  then 
you  will  deliver  that  portion  to  him  and  credit  the  same  on 
said  note  as  a  partial  payment  thereon."  The  answer  further 
alleges  that  neither  the  stock  nor  the  note  had  even  been 
delivered  either  to  the  plaintiff  or  defendant,  and  that  both 
were  still  held  by  the  bank  under  the  escrow  agreement,  and 
that  under  the  agreement  between  Baron  and  Gray  the  latter 
still  had  a  year  in  which  to  exercise  his  option.  The  case  was 
tried  before  the  court  without  a  jury,  and  judgment  was 
given  for  the  plaintiff.  Upon  the  trial  of  the  case  the  plain- 
tiff put  on  the  stand  the  cashier  of  the  bank,  who  testified  that 
the  note  was  still  in  his  possession  under  the  terms  of  the 
escrow  agreement  which  was  introduced  in  evidence;  that 
nothing  had  been  paid  upon  the  note,  and  that  the  note  and 
stock  were  still  held  by  him  as  such  cashier.  Defendant  at  the 
close  of  plaintiff's  case  moved  to  dismiss  on  the  ground  that 
no  delivery  of  the  note  in  question  to  the  plaintiff  had  been 
proved,  which  motion  was  denied  by  the  court.    Evidence  was 
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thereupon  adduced  on  the  part  of  the  defendant  tending  to 
establish  the  allegations  of  fact  set  forth  in  the  answer.  The 
court  found  that  the  defendant  on  June  1,  1907,  executed  his 
promissory  note  payable  to  the  plaintiff  in  the  sum  of  $4,950 
on  or  before  one  year  from  date,  without  interest,  that  the 
sum  mentioned  was  the  purchase  price  of  the  shares  of  stock 
above  referred  to,  and  that  said  note  was  placed  in  escrow  with 
the  cashier  of  the  bank  subject  to  the  escrow  instructions 
above  set  forth.  The  court  further  found  that  no  part  of  the 
note  was  paid  prior  to  or  after  its  maturity,  nor  were  the  note 
or  certificates  of  stock  ever  delivered  by  the  escrow-holder  to 
either  plaintiff  or  defendant ;  that  no  instructions  were  given 
to  the  escrow-holder  for  the  disposition  of  either  the  note  or 
certificates  of  stock  unless  payment  was  made  within  the  year. 
The  court  made  no  finding  that  the  note  had  ever  been  deliv- 
ered by  Gray  to  Baron.  As  conclusions  of  law,  the  court 
found  that  the  transaction  between  the  plaintiff  and  defend- 
ant constituted  an  agreement  for  purchase ;  that  the  time  for 
payment  within  the  year  by  the  defendant  and  delivery  by 
the  plaintiff  of  the  stock  thus  paid  for  was  at  the  option  of 
the  defendant ;  that  after  the  expiration  of  one  year  the  pay- 
ment became  due  to  the  plaintiff  upon  delivery  of  the  stock ; ' 
that  the  plaintiff  was  entitled  to  a  judgment  for  the  payment 
of  the  note  upon  the  delivery  by  the  plaintiff  to  the  defendant 
of  the  stock  in  question. 

Under  the  terms  of  the  escrow  agreement,  the  stock  was  to 
be  delivered  to  Gray  if  he  paid  for  it  at  the  rate  of  ninety 
cents  a  share,  or  if  he  paid  the  note  within  the  year.  In  de- 
fault of  either  of  such  happenings,  no  provision  was  made  as 
to  the  disposition  of  either  the  stock  or  the  note.  At  the  time 
of  the  trial  the  note  was  still  in  the  hands  of  the  escrow-holder 
and  had  never  been  delivered  to  the  plaintiff,  and  the  stock 
was  still  in  the  hands  of  the  escrow-holder,  and  had  never 
been  delivered  to  the  defendant.  The  consideration  that  Gray 
was  to  receive  was  the  stock,  but  this  stock  was  not  to  be  de- 
livered until  it  was  either  paid  for  at  ninety  cents  a  share 
or  until  the  note  was  fully  paid.  The  judgment  of  the  trial 
court  was  that  the  defendant  should  pay  to  the  plaintiff  the 
amount  of  the  note,  and  upon  such  payment  the  plaintiff 
should  deliver  the  stock  to  the  defendant,  thus  clearly  recog- 
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nizing  that  the  obligation  of  the  defendant  was  a  conditional 
one. 

Under  the  terms  of  the  escrow  agreement  and  the  facts  as 
found  by  the  court,  we  think  there  was  no  such  delivery  of  the 
note  in  question  to  the  plaintiff  as  constituted  the  plaintiff  the 
owner  and  holder  thereof,  and  entitled  to  sue  thereon,  and 
that  the  judgment  entered  by  the  court  for  the  plaintiff  re- 
quiring the  payment  of  the  note  conditioned  upon  the  delivery 
of  the  stock  was  outside  of  the  issues  set  forth  in  the  plead- 
ings or  the  relief  demanded  by  the  plaintiff.  The  theory  of 
the  trial  court  seems  to  have  been  that  the  plaintiff  had  estab- 
lished a  cause  of  action  based  upon  the  breach  of  a  contract 
to  purchase  the  stock.  The  error  of  the  trial  court  was,  we 
think,  in  attempting  to  enforce  such  a  cause  of  action  and 
give  judgment  therefor  under  the  facts  as  they  were  found  to 
exist,  in  an  action  based  simply  upon  the  promissory  note, 
and  not  one  based  upon  the  breach  of  the  contract  to  pur- 
chase. 

We  think  the  court  should  have  granted  the  motion  of  the 
defendant  to  dismiss  the  complaint.  The  judgment  is  re- 
versed and  judgment  will  be  entered  in  this  court  for  the 
defendant  dismissing  the  complaint  of  the  plaintiff. 

CAMPBELL,  LEWIS,  and  DOE,  JJ.,  concur. 


[Civil  No.  1109.    Filed  April  2, 1910.] 
[108  Pac.  221.] 

E.  A.  AITON,  Plaintiff  and  Appellant,  v.  THE  BOARD  OP 
MEDICAL  EXAMINEES  OF  AEIZONA,  Defendant 
and  Appellee. 

Appeal  and  Error — Orders  Appealable. — An  order  sustaining  a  de- 
murrer to  a  petition  for  certiorari,  unaccompanied  by  any  application 
for  leave  to  amend,  or  final  order  denying  the  petition,  or  any  final 
judgment,  does  not  determine  the  case,  and,  under  Civil  Code  of 
1901,  paragraphs  441,  1214,  1493,  permitting  appeals  from  final 
judgments,  no  appeal  lies  from  the  order. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District  of  the  Territory  of  Arizona,  in  and 
for  the  County  of  Maricopa.  Edward  Kent,  Judge.  Petition 
dismissed. 

Worsley  &  Peier,  for  Appellant. 

The  facts  set  forth  in  the  appellant's  affidavit  or  petition 
for  a  writ  of  certiorari  to  review  the  proceedings  of  the  board 
of  medical  examiners  are  clear,  definite  and  certain.  The 
court  erred  in  not  granting  a  writ  of  certiorari  to  review  the 
proceedings  of  the  medical  board  of  examiners.  Where  a 
complaint  states  a  cause  of  action  entitling  plaintiff  to  some 
relief,  though  not  in  all  demanded,  it  is  error  to  sustain  a 
demurrer  thereto  for  want  of  sufficient  facts.  Jessup  v. 
Jessup,  7  Ind.  App.  573,  34  N.  E.  1017.  The  objection  that 
a  pleading  is  too  indefinite  or  uncertain  cannot  be  reached  by 
demurrer.  The  proper  course  is  to  move  to  have  it  made  more 
definite  and  certain.  Thompson  v.  Madison  Building  &  Aid 
Assn.,  103  Ind.  279,  2  N.  E.  735;  Wright  v.  Williams,  83  Ind. 
421 ;  Qabe  v.  McGinnis,  68  Ind.  538 ;  Davis  v.  State,  68  Ind. 
104;  Williamson  v.  Yingling,  93  Ind.  42. 

John  B.  Wright,  Attorney  General,  for  Respondent. 

The  petition  shows  that  appellant,  Dr.  Aiton,  was  a  licensed 
physician;  that  charges  were  preferred  against  him;  that 
he  was  given  notice  of  such  charges,  and  the  time  and  place 
when  and  where  the  same  would  be  heard ;  that  at  such  hear- 
ing the  charges  were  proven  and  the  license  of  Dr.  Aiton  was 
revoked;  that  all  of  the  procedure  in  reference  to  the  mat- 
ter was  had  in  strict  compliance  with  the  law;  that  is,  in 
strict  compliance  with  Act  No.  59  of  the  Session  Laws  of 
1903.  The  specific  charges  are  set  out  in  full.  The  lower 
court  sustained  a  general  demurrer  to  the  above  petition  and 
thus  refused  to  grant  the  writ  of  certiorari. 

The  sole  question  presented  by  this  appeal  is,  therefore, 
whether  the  court  erred  in  sustaining  such  demurrer.  Cer- 
tiorari is  not  a  right,  but  depends  upon  the  discretion  of  the 
court.  Territory  ex  rel.  Price  v.  Doan,  7  Ariz.  89,  60  Pac. 
893;  In  re  Hitz,  111  U.  S.  766,  4  Sup.  Ct.  698,  28  L.  Ed.  592. 

This  court  will  not  interfere,  therefore,  with  the  exercise 
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of  the  discretion  of  the  lower  court,  unless  it  appears  that 
such  discretion  has  been  abused.  Reilly  v.  Clark,  2  Ariz.  299, 
15  Pac.  141;  Hampson  v.  Adams,  6  Ariz.  335,  57  Pac.  621. 
It  is  not  claimed  by  the  appellant  in  his  brief  or  elsewhere 
that  the  lower  court  abused  its  discretion  in  refusing  to 
grant  the  writ.  We  will  assume,  therefore,  that  there  was  no 
abuse  of  discretion. 

PER  CURIAM.— The  record  in  this  case  disclosed  that  the 
appellant  filed  in  the  court  below  a  notice  of  motion  for  a 
writ  of  certiorari,  accompanied  by  the  affidavit  of  the  peti- 
tioner, setting  forth  the  facts  upon  which  the  application  was 
based.  No  motion  appears  of  record.  The  affidavit  concludes 
with  a  prayer  that  a  writ  of  certiorari  be  allowed.  The  de- 
fendant, evidently  in  doubt  as  to  the  view  the  trial  court 
might  take  as  to  whether  the  application  was  by  motion  or 
petition,  answered  'In  resistance  of  said  motion  and  the  allow- 
ance of  the  writ,"  showing  "that  the  facts  stated  in  the  peti- 
tion of  said  plaintiff,  attached  to  his  motion  in  said  matter, 
do  not  state  facts  sufficient  to  entitle  him  to  the  allowance  of 
said  writ  of  certiorari/9  and  prayed  judgment  that  said  mo- 
tion and  petition  be  denied.  This  pleading  of  defendant  was 
treated  as  a  demurrer,  and  was  sustained.  In  due  time  the 
appellant  in  open  court  gave  notice  of  appeal  to  this  court 
from  the  order  "sustaining  the  demurrer  of  the  defendant,7 ' 
and  thereafter  filed  his  bond  on  appeal,  wherein  it  is  recited 
that  he  "has  appealed  from  said  order  sustaining  said  de- 
murrer to  the  supreme  court  of  the  territory." 

The  record  is  silent  as  to  any  application  for  leave  to  amend 
the  petition.  No  final  order  denying  the  petition  for  the  writ 
was  entered,  nor  is  there  any  final  judgment  in  the  cause. 
The  entry  in  the  clerk's  minutes  of  an  order  sustaining  a  de- 
murrer is  not  the  equivalent  of  either  a  final  order  or  final 
judgment.  There  must  be  a  complete  determination  of  the 
controversy  before  an  appeal  to  this  court  will  lie,  unless 
otherwise  expressly  prescribed  by  statute.  Paragraphs  441, 
1493  and  1214  of  the  Revised  Statutes  of  1901. 

The  appeal  is  dismissed  for  want  of  jurisdiction. 

The  CHIEF  JUSTICE  not  sitting. 
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[Criminal  No'  285.    Filed  April  2,  1910.] 
[108  Pae.  246.] 

PRANK  SCHMIDT,  Defendant  and  Appellant,  v.  TERRI- 
TORY OF  ARIZONA,  Respondent. 

1.  Gaming — Offenses — Games  Prohibited  in  Gambling-houses. — Acts 

of  1909,  chapter  92,  section  1,  prohibits  certain  games  for  money 
by  professional  gamblers,  and  section  2  provides  that  if  any  pro- 
prietor, owner,  or  part  owner,  lessee,  manager,  or  any  person  having 
management,  supervision,  or  control,  temporary  or  permanent,  of 
any  gambling-house  or  other  resort,  maintained  for  gambling,  or  of 
any  saloon,  or  of  any  building  in  which  a  saloon  may  be  situate, 
shall  permit  any  of  such  games  to  be  played  in  such  place,  he  shall 
be  guilty  of  a  misdemeanor,  etc.  Held,  that  the  persons  to  whom 
section  2  applied  were  not  limited  to  professional  gamblers  of  the 
classes  enumerated  in  section  1,  but  that  the  prohibition  therein  ap- 
plied to  all  persons  in  control  of  the  places  referred  to  therein. 

2.  Gaming — Maintaining  Place  fob  Gaming — "Gambling-house." — The 

words  "  'gambling-house'  or  other  resort  maintained  for  gambling," 
in  Acts  of  1909,  chapter  92,  section  2,  mean  any  place  where  games 
are  played,  and  not  solely  a  place  where  games  are  carried  on  in 
the  manner  prohibited  in  section  1. 

8.  Gaming — Maintaining  Place  fob  Gaming — Evidence. — Evidence  held 
to  show  defendant  was  a  proprietor  of  a  saloon  in  which  games 
were  permitted  in  .violation  of  Acts  of  1909,  chapter  92,  section  2. 

4.  Criminal  Law — Trial — Requests  fob  Instructions — Definition  of 

Tebms. — If,  in  a  prosecution  under  Acts  of  1909,  chapter  92,  section 
2,  defendant's  counsel  desired  the  words  "gambling-house,  or  other 
resort  maintained  for  gambling,"  defined  to  the  jury,  they  should 
have  presented  a  request  therefor  in  proper  form. 

5.  Gaming — Maintaining  Place  fob  Gaming — Evidence  of  Gambling. 

In  a  prosecution  under  Acts  of  1909,  chapter  92,  section  2,  sub- 
stantial evidence,  tending  to  show  that  money  changed  hands  among 
players  as  the  result  of  a  game,  shows  something  won  or  lost 
therein,  in  absence  of  evidence  that  the  change  of  possession  was 
not  intended  to  be  permanent. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  the  County  of  Cochise. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

Appellant  was  indicted  for  a  violation  of  section  2,  chapter 
92,.  Acts  of  the  Twenty-fifth  Legislative  Assembly,  entitled : 
1  'An  act  to  prohibit  gambling  in  the  territory  of  Arizona,' ' 
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in  that  he  permitted  to  be  played  in  a  room  maintained  for 
gambling  a  game  of  poker  with  cards  for  money. 

E.  O.  Strickler  and  Neale  &  Sutter,  for  Appellant, 

John  B.  Wright,  Attorney  General,  for  Respondent. 

DOE,  J. — Counsel  for  appellant  discuss  their  several  as- 
signments of  error  under  four  heads  or  propositions,  the  first 
being:  "That  section  2  of  the  act  is  not  violated  by  merely 
permitting  the  playing  of  the  game,  but  that  such  game  must 
be  carried  on  in  the  manner  prohibited  by  section  1." 

Sections  1  and  2  of  the  statute  are  as  follows : 

"Section  1.  Every  person  who  shall  deal,  carry  on,  or 
open,  or  cause  to  be  opened,  or  who  shall  conduct,  either  as 
owner,  proprietor,  or  employee,  whether  for  hire  or  not,  any 
game  of  faro,  monte,  roulette,  lasquenet,  rouge  et  noir,  rondo, 
vingt-un  or  twenty-one,  poker,  draw  poker,  stud  poker,  bluff, 
fan  tan,  thaw,  seven  and  one-half,  chuck-a-luck,  black  jack, 
or  any  similar  game  whatsoever  played  with  cards,  dice,  or 
any  other  device,  whether  the  same  be  played  for  money, 
checks,  credits,  or  any  other  representative  of  value,  within  the 
territory  of  Arizona,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a  fine  of  not  less 
than  one  hundred  dollars,  nor  more  than  three  hundred  dol- 
lars, or  by  imprisonment  for  not  more  than  six  months,  or  by 
both  such  fine  and  imprisonment." 

"Sec.  2.  If  any  proprietor,  owner  or  part  owner,  lessee, 
manager  or  any  person  having  management,  supervision  or 
control,  temporary  or  permanent  of  any  gambling-house  or 
other  resort  maintained  for  gambling  or  of  any  saloon  or  of 
any  building  in  which  a  saloon  may  be  situate  shall  permit 
any  of  the  games  mentioned  in  the  preceding  section  to  be 
played  in  such  place,  he  shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  thereof  shall  be  punished  as  provided  in 
the  preceding  section.' ' 

It  is  insisted  that  these  two  sections  must  be  construed  to- 
gether, and  that,  as  section  1  is  only  directed  against  the  carry- 
ing on  or  conducting  certain  games  by  enumerated  classes  of 
persons,  section  2  should  be  construed  as  a  prohibition  against 
permitting  any  of  the  games  in  question  to  be  played  by  the 
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classes  named  in  section  1  only,  and  not  to  prohibit  the  per- 
mitting of  their  being  played  by  persons  not  of  the  enumerated 
classes.  In  support  of  this  view  the  argument  is  made  that 
the  so-called  "Duffy  Act"  was  more  comprehensive  in  its  re- 
striction than  was  desired,  in  that  it  prohibited  almost  all 
kinds  of  games  "in  nearly  every  place  where  such  games  are 
usually  played,"  and  that  taking  into  consideration  the  his- 
tory of  the  times  when  the  act  was  passed,  and  the  evil  sought 
to  be  remedied,  the  statute  as  a  whole  must  be  construed  as 
directed  solely  against  the  carrying  on  of  such  games  by 
professional  gamblers;  but  the  rules  of  construction  invoked 
are  only  applicable  where  the  statute  itself  is  ambiguous,  and 
we  see  no  ambiguity  in  those  provisions  under  consideration. 
The  legislature,  having  by  section  1  prohibited  the  carrying 
on  or  dealing  of  certain  games  for  money  by  professional 
gamblers,  may  well  have  thought  that  it  was  equally  contrary 
to  public  policy  and  good  morals  to  permit  the  playing  of 
such  games  by  anyone  in  saloons  and  gambling-houses,  and 
section  2  seems  well  adapted  to  effectually  accomplish  such 
purposes  by  prohibiting  those  having  the  control  of  such 
places  from  permitting  any  person  to  play  such  games  therein. 
The  legislative  power  in  the  premises  is  unquestioned. 

Appellant's  second  proposition  is:  "That  the  words  'gam- 
bling-house, or  other  resort  maintained  for  gambling,'  in  sec- 
tion 2,  do  not  mean  any  place  where  games  are  merely  played, 
but  a  place  where  the  games  are  carried  on  in  the  manner 
prohibited  by  section  1."  This  proposition  is  necessarily  in- 
volved in  the  first,  and  has  already  been  considered. 

Appellant  for  his  third  proposition  says  that  there  was  "no 
evidence  that  defendant  was  proprietor,  owner,  part  owner, 
lessee,  manager,  or  had  management,  supervision,  or  control 
of  the  room."  There  was,  however,  ample  evidence  tending 
to  establish  the  case  of  the  prosecution  upon  this  point.  The 
testimony  showed  that  appellant  was  one  of  the  proprietors 
of  the  saloon;  that  the  club-room  adjoined  said  saloon,  and 
was  conducted  with  it,  and  entered  from  the  saloon,  and  that 
there  was  a  slide  or  window  in  the  wall  connecting  the  saloon ; 
that  there  was  a  signal  operated  from  the  bar  to  the  club- 
room  ;  that  members  of  the  club  received  their  cards  entitling 
them  to  play  from  the  appellant,  and  over  his  bar;  that  lie 
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sold  checks  to  players,  and  received  the  money  and  cashed 
them,  and  that  on  August  10th  he  had  the  bank-roll. 

The  further  objection  is  made  under  this  proposition  that 
the  court,  in  its  instructions,  assumed  that  the  room  in  ques- 
tion was  "a  gambling-house,  or  other  resort  maintained  for 
gambling."  The  instructions,  however,  do  not  warrant  this 
inference,  but,  we  think,  fairly  submits  this,  as  well  as  every 
other  issue,  to  the  jury.  Had  counsel  for  appellant  desired 
the  words  in  question  defined  to  the  jury,  they,  should  have 
presented  a  request  therefor  in  proper  form,  and  the  only 
instruction  requested  by  them  was  objectionable  as  limiting 
the  effect  of  section  2  to  the  classes  enumerated  in  section  1. 

The  fourth  proposition  advanced  is  that  there  was  "no  evi- 
dence that  the  players  contemplated  that  anything  should  be 
won  or  lost  in  the  game.,,  There  was  substantial  evidence 
tending  to  show  that  money  changed  hands  among  the  players 
at  the  time,  as  a  result  of  the  game.  If  such  change  of  pos- 
session was  not  intended  to  be  permanent,  it  would  at  most 
be  defensive  matter,  of  which  no  suggestion  appears  in  the 
evidence. 

The  record  discloses  no  error,  and  the  judgment  is  affirmed. 

KENT,  C.  J.,  and  CAMPBELL  and  LEWIS,  JJ.,  concur. 


[Civil  No.  1114.    Filed  April  2,  1910.] 
[108  Pac.  247.] 

PHOENIX  RAILWAY  COMPANY,  a  Corporation,  Defend- 
ant and  Appellant,  v.  LEE  H.  LANDIS,  Administrator 
of  the  Estate  of  GEORGE  W.  SANDERS,  Deceased, 
Plaintiff  and  Appellee. 

1.  Appeal  and  Error  —  Record  —  Presumptions — Objections. — Where 

the  record  on  appeal  merely  recites  that  answers  of  witnesses  were 
received  "over  the  objections  of  counsel  for  the  defendant,"  without 
disclosing  the  grounds,  if  there  were  any,  upon  which  the  objections 
were  based,  it  will  be  assumed  that  the  objections  were  general  ones. 

2.  Appeal  and  Error— Reservation  of  Grounds  of  Review — Suffi- 

ciency of  Objections.— -General  objections  to  long  hypothetical 
questions  to  physicians  as  witnesses,  which  questions  purport  to 
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recite  facts  in  evidence  upon  which  the  opinions  of  the  witnesses  are 
sought,  are  insufficient. 

3.  Appeal  and  Ebeor — Abstracts  op  Record — Necessity  tor  Resort 

to  Transcript. — Under  Supreme  Court  Rule  1,  subdivision  6  (8 
Ariz,  iv,  71  Pac.  vi),  providing  that  the  abstracts  of  record  as  filed 
will  be  treated  by  the  court  as  containing  such  portions  of  the  record 
as  the  parties  deem  sufficient  upon  which  to  try  the  assignments  of 
error,  the  court  will  not  resort  to  the  transcript  to  ascertain  the 
form  of  objections  made  to  testimony. 

4.  Trial — Instructions. — In  a  death  action,  tried  throughout  on  the 

theory  that  the  damages,  if  any,  were  such  as  were  suffered  by 
decedent's  estate,  where  there  was  no  testimony  as  to  the  existence 
of  anyone  dependent  upon  decedent,  nor  that  anyone  had  suffered 
pecuniary  injury  from  his  death,  and  the  jury  were  plainly  charged 
that  the  damages  to  be  awarded  were  those  suffered  by  the  estate, 
a  charge  that  it  was  not  necessary  for  plaintiff  to  show  the  precise 
money  value  of  decedent's  life,  or  the  exact  damages  suffered  by  the 
beneficiaries,  to  sustain  a  recovery  of  substantial  damages,  was  not 
misleading  through  the  use  of  the  word  "beneficiaries/'  though  in- 
appropriate, as  allowing  a  recovery  by  those  dependent  upon  dece- 
dent who  had  suffered. 

6.  Words  and  Phrasrs — "Beneficiary." — The  word  "beneficiary"  does 
not  appear  to  be  recognized  by  lexicographers  as  having  the  precise 
meaning  usually  given  it  when  employed  in  actions  to  recover  dam- 
ages by  wrongful  death,  but  to  designate  the  person  beneficially 
interested  in  a  trust,  being  so  defined  by  statute  in  some  states,  and 
the  word  is  also  used  to  designate  a  person  to  whom  a  policy  of 
insurance  is  payable  (citing  1  Words  and  Phrases,  750). 

-6.  Death — Damages — Excessiveness. — Decedent  was  sixty-two  years  of 
age  at  his  death,  and  by  profession  a  mining  engineer.  There  was 
evidence  tending  to  show  that  prior  to  the  injuries  resulting  in  his 
death  he  was  in  robust  health,  and  was,  and  for  some  time  had  been, 
in  the  employment  of  a  mining  company  at  a  salary  of  $100  a 
month,  with  a  house  and  provisions  for  himself  and  wife.  His  life 
expectancy  was  twelve  and  eighty-six  one-hundredths  years.  Held, 
that  a  recovery  of  $5,000  for  his  death  was  not  excessive. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Chalmers  &  Wilkinson  and  Paul  Burks,  for  Appellant 

The  complaint  should  have  stated  the  names  of  the  bene- 
ficiaries and  should  have  alleged  the  extent  of  pecuniary  dam- 

XHIAxis.r— « 
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age  they  had  suffered.  Hurst  v.  Detroit  City  Ry.  Co.,  84 
Mich.  539,  48  N.  W.  44;  Orgall  v.  Burlington  &  M.  R.  R.  Co., 
46  Neb.  4,  64  N.  W.  450;  Thompson  v.  Chicago  etc.  Ry.  Co., 
104  Fed.  845 ;  Chicago,  Burlington  &  Quincy  Ry.  Co.  v.  Van 
Buskirk,  58  Neb.  252,  78  N.  W.  514;  Chicago,  Burlington  & 
Quincy  Ry.  Co.  v.  Bond,  58  Neb'.  385,  78  N.  W.  710;  Regan  v. 
C.  M.  &  St.  P.  Ry.  Co.,  51  Wis.  599,  8  N.  W.  292;  Kansas  & 
Pacific  Ry.  Co.  v.  Miller,  2  Colo.  445. 

Instructions  should  be  so  framed  that  they  will  not  only 
state  the  law  correctly,  but  be  entirely  in  harmony  with  each 
other.  Hoben  v.  Burlington  etc.  R.  R.  Co.,  20  Iowa,  562; 
Chicago  etc.  R.  Co.  v.  Payne,  49  111.  499;  Nichols  v.  Jones, 
32  Mo.  App.  657. 

Where  the  court  undertakes  to  instruct  the  jury  in  regard 
to  any  point  in  the  case  either  on  his  own  motion  or  at  the 
request  of  a  party,  he  is  bound  to  state  the  law  fairly  and 
correctly.  Bergstroem  v.  State,  58  Tex.  92,  95.  See  to  the 
same  effect:  South  Covington  etc.  Ry.  Co.  v.  Core,  29  Ky. 
Law  Eep.  836,  96  S.  W.  562,  564;  Missouri,  K.  dk  T.  Ry.  Co. 
v.  Kirschoffer  (Tex.  Civ.  App.),  24  S.  W.  577,  578. 

The  authorities  are  uniform  to  the  effect  that  where  an  ac- 
tion is  brought  for  the  benefit  of  the  widow  or  minor  chil- 
dren, a  showing  to  the  effect  that  the  deceased  was  earning 
wages  at  the  time  of  his  death  and  that  the  family  relation 
existed  between  the  deceased  and  such  widow  or  minor  chil- 
dren is  sufficient  to  authorize  a  substantial  recovery.  Peden 
v.  American  Bridge  Co.,  120  Fed.  523;  Standard  Oil  Co.  v. 
Parkinson,  152  Fed.  681,  685,  82  C.  C.  A.  29;  Malott  v. 
Shimer,  153  Ind.  35,  74  Am.  St.  Rep.  278,  283,  54  N.  E.  101; 
Archibald  v.  Lincoln  County,  50  Wash.  55,  96  Pac.  831,  833; 
Baltimore  &  Ohio  Ry.  Co.  v.  State,  24  Md.  271;  Louisville 
etc.  Ry.  Co.  v.  Wright,  134  Ind.  509,  34  N.  B.  314,  315. 

J.  M.  Jamison  and  Norris  &  Ross,  for  Appellee. 

The  recovery  for  the  loss  of  life  is  of  concern  to  the  bene- 
ficiaries under  this  statute  only  so  far  as  the  amount  recov- 
ered is  the  property  of  the  heirs  at  law  by  statutory  provision, 
in  that  it  must  be  distributed  to  them  exempt  from  debts,  and 
it  seems  that  there  is  here  created  a  special  property  in  the 
estate  for  the  sole  benefit  of  the  heirs  at  law. 
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The  question  of  damages  is  one  for  the  jury  to  determine, 
and  the  trial  court  properly  submitted  the  question  to  the 
jury,  and  under  our  statutes  the  jury  is  authorized  to  deter- 
mine from  all  the  facts  and  circumstances  in  evidence  such 
an  amount  as  will  in  their  judgment,  honestly  exercised,  be 
fair  and  just.  His  actual  accumulations  or  disposition  to 
save  cut  no  figure  whatever  in  determining  damages.  The 
law  is  that  the  probability  of  future  accumulations  may  be 
inferred  from  the  ability  of  the  deceased  to  earn  more  than 
expenses,  and  under  the  evidence  in  the  case  the  jury  might 
consider  the  reasonable  probability  of  future  accumulations 
on  the  part  of  the  deceased.  Tuteur  v.  Chicago  etc.  R.  Co.,  77 
Wis.  505,  46  N.  W.  897;  Jacksonville  Elect.  Co.  v.  Bowden,  54 
Fla.  461,  45  South.  755,  15  L.  R.  A.,  N.  S.,  451;  Bauer  v. 
Richter,  103  Wis.  412,  79  N.  W.  404;  De  Amado  v.  Friedman, 
11  Ariz.  56,  89  Pac.  588 ;  Carter  v.  North  Carolina  R.  Co.,  139 
N.  C.  499,  52  S.  E.  642;  Butte  Electric  Ry.  Co.  v.  Jones,  164 
Fed.  308. 

Appellant  takes' no  issue  with  the  correctness  of  the  instruc- 
tion complained  of  (No.  12),  except  because  of  its  failure  to 
say  something  about  the  habits  or  disposition  of  the  deceased 
to  save  money  or  accumulate  property.  It  is  conceded  that 
appellant  made  no  request  to  the  trial  court  to  charge  upon 
these  elements.  Therefore,  under  the  well-established  rule  ap- 
pellant cannot  now  complain  of  the  instruction  given  unless 
it  was  actually  incorrect.  Texas  etc.  R.  Co.  v.  Yolk,  151  U.  S. 
73,  14  Sup.  Ct.  Rep.  239,  38  L.  Ed.  78;  Isaacs  v.  United  States, 
159  U.  S.  487,  16  Sup.  Ct.  51,  40  L.  Ed.  229;  Backus  v.  Fort 
Street  Union  Depot,  169  U.  S.  557,  18  Sup.  Ct.  445,  42  L. 
Ed.  853 ;  Humes  v.  United  States,  170  U.  S.  219,  18  Sup.  Ct. 
602,  42  L.  Ed.  1011;  Terry  v.  Railway  Co.,  14  Tex.  Civ.  App. 
451,  37  S.  W.  234.  Under  all  of  these  authorities  it  is  suffi- 
cient that  no  erroneous  instruction  was  given. 

CAMPBELL,  J. — Appellee,  as  administrator  of  the  estate 
of  George  W.  Sanders,  recovered  a  judgment  of  $5,000  against 
appellant,  as  damages  resulting  to  the  estate  of  Sanders  from 
his  death,  alleged  to  have  been  caused  by  the  negligence  of 
appellant. 

The  first  assignment  of  error  challenges  the  sufficiency  of 
the  complaint,  inasmuch  as  it  "failed  wholly  to  show  that 
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anyone  beneficially  interested  in  the  estate  of  George  W. 
Sanders  had  been  pecuniarily  damaged  by  reason  of  the  alleged 
death  of  the  deceased."  This  contention  of  appellant  has 
been  disposed  of  by  us  in  Southern  Pacific  Co.  v.  WiUon,  10 
Ariz.  162.  85  Pac.  401,  and  again  in  De  Amado  v.  Friedman, 
11  Ariz.  56,  89  Pac.  588 ;  and  we  see  no  reason,  in  the  light  of 
appellant's  discussion,  to  recede  from  the  views  we  have  here- 
tofore expressed. 

The  second  and  third  assignments  of  error  are  directed  to 
the  trial  court's  ruling  in  permitting  certain  hypothetical 
questions  to  be  answered  by  physicians.  The  abstract  of  rec- 
ord sets  forth  the  questions  in  full.  They  are  lengthy  and 
purport  to  recite  facts  in  evidence  upon  which  the  opinions 
of  the  witnesses  are  sought.  The  record  merely  recites  that 
the  answers  were  received  in  evidence  "over  the  objections 
of  counsel  for  the  defendant, ' '  without  in  any  wise  disclosing 
the  grounds,  if  any  there  were,  upon  which  the  objections 
were  based.  We  must  assume  from  this  record  that  the  objec- 
tions were  general  ones.  General  objections  to  such  questions 
are  wholly  unavailing.  Rush  v.  French,  1  Ariz.  99,  25  Pac. 
816.  Counsel  on  either  side,  in  their  briefs,  differ  as  to  the 
form  of  the  objections  as  actually  made,  and  invite  us  to 
scrutinize  several  pages  of  the  reporter's  transcript.  This 
we  must  decline  to  do.  Our  rules  provide:  "The  abstracts 
of  record,  as  filed,  will  be  treated  by  the  court  as  containing 
such  portions  of  the  record  as  the  parties  deem  sufficient  upon 
which  to  try  the  assignments  of  error."  Subdivision  6,  Rule 
1  (8  Ariz,  iv,  71  Pac.  vi).  We  have  so  frequently  com- 
mented upon  the  necessity  of  compliance  with  the  require- 
ments of  our  rules  in  this  respect  that  there  would  seem 
to  be  no  excuse  for  failure  to  do  so.  Liberty  Mining  &  Smelt- 
ing Co.  v.  Geddes,  11  Ariz.  54,  90  Pac.  332 ;  Donohoe  v.  El 
Paso  &  S.  W.  R.  R.  Co.,  11  Ariz.  293,  04  Pac.  1091;  Title 
Guaranty  &  Surety  Co.  v.  Nichols,  12  Ariz.  405,  100  Pac.  825, 
However,  should  we  assume  that  counsel  for  appellant  in  their 
briefs  have  correctly  set  forth  the  grounds  of  the  objections  as 
made  to  the  trial  court,  we  perceive  no  error  in  the  rulings 
complained  of. 

Appellant  contends  that  the  instructions  of  the  court  are 
contradictory  and  misleading.  The  court  clearly  instructed 
the  jury  that,  should  they  find  for  the  plaintiff,  they  should 
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award  such  damages  as  would  fairly  compensate  the  estate 
of  the  deceased  for  the  loss  sustained  by  reason  of  his  death. 
Thereafter,  in  another  instruction,  the  court  said  to  the  jury  : 
"I  charge  you,  however,  that  it  is  not  necessary  on  the  part 
of  the  plaintiff  to  show  the  precise  money  value  of  the  life 
of  the  deceased,  or  the  exact  amount  of  damages  suffered  by 
the  beneficiaries,  in  order  to  sustain  a  recovery  for  substantial 
damages."  In  the  succeeding  instruction  the  jury  were  again 
told  that  the  damages  to  be  allowed  were  such  "as  the  estate 
has  suffered,  all  of  the  circumstances  considered,  by  reason  of 
the  death  of  the  deceased."  Appellant  contends  that  these 
instructions  are  conflicting  and  contradictory;  that  they  gave 
the  jury  to  understand  that  such  damages  as  the  estate  suf- 
fered might  be  awarded,  and  also  such  as  those  dependent 
upon  the  deceased  had  suffered.  The  term  "beneficiary"  does 
not  appear  to  be  recognized  by  lexicographers  as  having  the 
precise  meaning  which  is  usually  given  it  when  employed  in 
actions  to  recover  damages  for  death  by  wrongful  act.  It 
seems  to  have  come  into  use  as  a  legal  term  following  the  sug- 
gestion of  Judge  Story,  in  his  work  on  Equity  Jurisprudence, 
that  "to  escape  from  the  awkwardness  of  a  barbarous  foreign 
idiom"  the  person  beneficially  interested  in  a  trust  should 
be  called  the  beneficiary,  rather  than  the  cestui  que  trust. 
Story's  Equity  Jurisprudence,  sec.  321.  It  has  been  so  de- 
fined by  statute  in  some  states.  1  Words  and  Phrases,  750. 
It  is  also  used  to  designate  a  person  to  whom  a  policy  of  in- 
surance is  payable.  In  an  action  to  recover  damages  for  death 
by  wrongful  act,  where  the  damages  to  be  recovered  by  a 
representative  are  those  suffered  by  certain  individuals  indi- 
cated in  the  statute  giving  the  right  of  action,  those  for  whose 
benefit  the  recovery  is  sought  are  usually  designated  as  bene- 
ficiaries. It  is  not  wholly  inapt  to  refer  to  the  estate  as  the 
beneficiary,  where,  as  in  this  territory,  the  damages  to  be 
recovered  by  an  administrator  are  such  as  the  estate  has  suf- 
fered. But  conceding,  as  we  do,  that  the  term  "beneficiaries" 
as  here  used  is  technically  inappropriate,  it  does  not  follow 
that  the  verdict  should  be  set  aside.  Instructions  to  juries 
must  be  so  framed  as  clearly  to  define  the  law,  and  must  not 
be  contradictory;  but  the  error  involved  in  the  use  of  an  in- 
appropriate word,  where  it  does  not  serve  to  confuse  or  mis- 
lead the  jury,  is  harmless.    This  action  was  tried  throughout 
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upon  the  theory  that  the  damages  to  be  awarded,  if  any,  were 
such  as  were  suffered  by  the  estate  of  the  deceased.  There 
was  no  testimony  concerning  the  existence  of  anyone  de- 
pendent upon  Sanders,  nor  that  anyone  had  suffered  pecu- 
niary injury  by  reason  of  his  death.  The  jury  were  plainly 
instructed,  just  prior  to  the  giving  of  the  instruction  com- 
plained of,  that  the  damages  to  be  awarded  were  those  suf- 
fered by  the  estate,  and  in  the  instruction  next  following  were 
again  so  charged.  We  are  unable  to  perceive  that  the  term 
complained  of,  in  the  connection  in  which  it  was  employed, 
and  under  the  circumstances  appearing  from  the  record,  could 
have  confused  or  misled  the  jury. 

Appellant  insists  that  the  verdict  is  excessive.  The  de- 
ceased was  sixty-two  years  of  age  at  the  time  of  his  death. 
He  was  by  profession  a  mining  engineer,  and  there  was  testi- 
mony tending  to  show  that  prior  to  receiving  the  injuries 
which  resulted  in  his  death  he  was  in  robust  health;  that  he 
was,  and  for  some  time  had  been,  in  the  employment  of  a 
mining  company,  at  a  salary  of  $100  per  month,  and  in  addi- 
tion was  furnished  a  house  and  provisions  for  himself  and 
wife.  His  life  expectancy  is  shown  to  have  been  twelve  and 
eighty-six  one-hundredths  years.  Under  this  testimony,  we 
cannot  say  that  the  verdict  is  excessive. 

The  remaining  assignments  of  error  are  without  merit,  and 
do  not  require  discussion. 

We  find  no  reversible  error  in  the  record,  and  therefore 
affirm  the  judgment  of  the  district  court. 

DOAN,  LEWIS,  and  DOE,  JJ.,  concur.  KENT,  C.  J., 
took  no  part  in  the  determination  of  this  case. 
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[Civil  No.  1122.    Piled  April  2,  1W0.] 
[108  Pac.  249.] 

LAURA  LEE  RANDALL,  Intervener  and  Appellant,  v. 
P.  R.  FOX,  Plaintiff  and  Appellee;  EL  GLOBO  MIN- 
ING &  MILLING  CO.,  Defendant. 

1.  Pleading — Judgment  on  Pleadings. — Where,  in  an  action  against  a 

corporation  on  a  note,  the  corporation  confessed  judgment,  and,  on 
application  of  a  stockholder  therein,  the  judgment  was  vacated  and 
he  allowed  to  intervene  and  defend  by  answer,  he  occupied  the  same 
position  as  the  corporation  would  have  occupied  had  it  intervened 
or  as  the  stockholder  would  have  occupied  had  he  originally  ap- 
peared and  answered,  and,  if  the  stockholder's  answer  was  insufficient 
as  a  defense  to  the  complaint,  plaintiff  could  move  for  judgment 
upon  the  pleadings. 

2.  Pleading — Motions — Judgment    on    Pleadings. — Judgment  on  the 

pleadings  is  a  practice  recognized  in  Arizona. 

3.  Corporations — Liability  for  Corporate  Debts. — Where  a  note  is 

given  by  a  corporation  for  money  actually  advanced  to  the  corpora- 
tion by  the  payee,  and  paid  out  by  the  corporation  in  discharge  of 
its  debts,  that  the  need  of  the  corporation  for  the  money  was 
brought  about  by  mismanagement,  dishonest  acts,  or  conspiracy  is 
no  defense  to  an  action  on  the  note. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  the  County  of  Gila. 
Frederick  S.  Nave,  Judge.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

J.  M.  O'Connell  and  C.  I.  McReynolds,  for  Appellant. 

The  answer  filed  by  appellant  established  prima  facie  a 
defense  to  the  action,  and  the  trial  court  had  no  authority  to 
inquire  into  the  truth  or  falsity  of  such  defense,  which  was 
a  matter  that  could  only  come  up  on  the  trial  of  the  case 
on  the  merits.  This  verified  answer  having  denied  all  the 
material  allegations  of  plaintiff's  complaint,  and  also  raising 
the  question  of  the  good  faith  of  the  transaction,  clearly  en- 
titled the  intervener  to  a  trial  of  the  case  on  its  merits. 
Washburn  v.  Green,  133  U.  S.  30,  10  Sup.  Ct.  280,  33  L.  Ed. 
516.    It  is  only  where  an  answer  admits  or  leaves  undenied 
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all  material  facts  stated  in  the  complaint  that  a  judgment 
can  be  rendered  on  the  pleadings.  If  the  answer  leaves  an 
issue  which  the  defendant  is  entitled  to  have  tried,  such  a 
judgment  cannot  be  rendered.  Botto  v.  Vandament,  67  Cal. 
332,  7  Pac.  753;  Martin  v.  Porter,  84  Cal.  476,  24  Pac.  109; 
Rankin  v.  Newman,  107  Cal.  602,  40  Pac.  1024,  41  Pac.  304; 
Kuhn  v.  McKay,  7  Wyo.  42,  19  Pac.  473,  51  Pac.  205;  Firdey 
v.  City  of  Tucson,  60  Pac.  873;  N  orris  v.  Lilly,  147  Cal.  754, 
109  Am.  St.  Rep.  188,  82  Pac.  425;  Wickersham  v.  Comerford, 
104  Cal.  494,  38  Pac.  101;  Widmer  v.  Martin,  87  Cal.  88,  25 
Pac.  264;  Dexter  Horton  &  Co.  v.  Wiley,  2  Wash.  171,  25  Pac. 
1071. 

Judgment  on  pleadings  is  not  in  harmony  with  the  code, 
and  hence  ought  not  to  be  favored,  but  only  granted  where 
clearly  applicable.  Bowles  v.  Doble,  11  Or.  474,  5  Pac.  921 ; 
Currie  v.  Southern  Pacific  Co.,  23  Or.  400,  31  Pac.  963.  The 
answer  of  intervener  specifically  denying  all  of  the  material 
allegations  of  plaintiff's  complaint  and  also  alleging  fraud 
and  collusion  on  the  part  of  the  board  of  directors  and  holders 
of  the  majority  of  the  capital  stock,  clearly  entitled  the  in- 
tervener to  a  trial  of  the  issues. 

Richardson  £  Doan,  for  Appellee. 

It  is  a  fundamental  rule  that  in  vacating  a  judgment  the 
court  must  be  satisfied  that  a  meritorious  defense  is  offered, 
and  a  retrial  would  probably  result  in  a  different  judgment 
being  rendered.  If  the  court  was  satisfied  the  answer  offered 
was  false,  it  would  not  give  it  much  weight.  El  Paso  &  8.  W. 
B.  R.  Co.  v.  Kelly  (Tex.  Civ.  App.),  83  S.  W.  855,  and  cases 
there  cited.  "The  failure  to  exercise  reasonable  diligence  in 
moving  to  set  aside  a  default  or  in  preparation  for  trial  is 
proper  ground  for  a  refusal  to  set  aside  "such  default  or  judg- 
ment, even  though  it  may  appear  that  the  defendant  has  a 
good  defense  upon  the  merits.' '  Lewis  v.  Cunningham,  10 
Ariz.  158,  85  Pac.  244.  The  arbitrary  refusal  to  go  to  trial 
was  alone  sufficient  to  justify  the  court  in  reinstating  the 
judgment,  for  the  noncompliance  with  the  conditions  imposed 
at  the  time  a  judgment  is  vacated  entitles  the  plaintiff  to  his 
judgment  as  first  rendered. 
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Judgment  upon  the  pleading  is  a  practice  recognized  by  the 
courts  of  Arizona.  Finley  v.  City  of  Tucson,  7  Ariz.  108,  60 
Pac.  873. 

KENT,  C.  J. — A  statement  of  the  proceedings  in  the  case 
is  necessary.  The  action  was  brought  by  P.  R.  Fox,  the  ap- 
pellee, fegainst  the  El  Globo  Mining  and  Milling  Company, 
a  corporation,  to  recover  upon  a  promissory  note  of  the  cor- 
poration for  $15,000,  which  had  been  assigned  to  Pox  by 
Charles  P.  Romadka,  the  payee.  The  note  in  question  was 
executed  by  Charles  A.  Romadka,  the  president  of  the  cor- 
poration, who  was  the  son  of  Charles  P.  Rom&dka,  the  payee. 
The  note  was  payable  on  September  15,  1907.  On  May  2, 
1908,  default  having  been  made  by  the  company  in  the  pay- 
ment of  the  note,  this  suit  was  filed  by  Fox,  assignee  of  the 
payee,  in  the  district  court,  the  complaint  being  the  ordinary 
complaint  on  a  promissory  note  alleging  the  making,  execu- 
tion and  delivery  of  the  note  for  a  valuable  consideration, 
and  its  assignment  to  the  plaintiff  in  the  case  before  ma- 
turity for  a  valuable  consideration.  On  May  4,  1908,  the 
company,  by  its  president,  C.  A.  Romadka,  appeared  and  filed 
a  document  confessing  judgment,  and  thereupon  on  the  same 
day  judgment  was  entered  in  favor  of  Fox  against  the  com- 
pany for  the  amount  of  the  note  and  interest.  On  May  21, 
1908,  Joshua  O.  Lee,  a  stockholder  of  the  company,  filed  a 
motion  to  have  the  judgment  vacated  and  for  leave  to  inter- 
vene and  defend.  On  June  22,  1908,  an  order  was  entered 
vacating  the  judgment  theretofore  entered,  and  allowing  any 
stockholder  to  enter  an  appearance  and  file  an  answer  in  de- 
fense. Thereafter  Lee,  as  such  stockholder,  and  one  Board- 
man,  also  a  stockholder,  each  filed  separate  answers  in  the 
action.  A  general  demurrer  to  the  Boardman  answer  was  sus- 
tained by  the  court  and  leave  to  amend  denied.  The  case  was 
thereafter  set  by  the  court  for  trial  on  the  issues  raised  by  the 
complaint  and  the  Lee  answer,  and  thereafter,  on  motion  of 
the  attorneys  for  Lee,  the  trial  order  was  vacated,  and  the  case 
continued  to  the  18th  of  November,  1908,  for  trial.  On  the 
16th  of  November  the  plaintiff  filed  a  motion  to  reinstate  the 
judgment  theretofore  entered  and  vacated,  which  motion  was 
set  for  hearing  on  the  18th  of  November,  and  the  intervener, 
Lee,  was  given  notice  of  such  hearing.    Upon  the  hearing  of 
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the  motion  the  court  sustained  the  motion,  and  rendered  judg- 
ment as  follows:  "This  cause  having  come  on  for  trial  before 
me  sitting  in  the  district  court  of  the  second  judicial  district 
in  and  for  the  county  of  Cochise  on  the  fourth  day  of  May, 
1908,  and  judgment  on  said  day  having  been  rendered  by  me 
in  favor  of  the  plaintiff,  and  said  judgment  having  thereafter 
been  set  aside  by  my  direction  upon  the  application  of  Joshua 
O.  Lee  for  leave  to  interpose  a  defense  to  the  complaint 
therein,  and  the  said  cause  thereafter  having  been  transferred 
by  consent  of  the  parties  from  the  said  district  court  unto 
this  court,  it  appearing  to  this  court  that  the  answer  of  Joshua 
0.  Lee  presented  with  his  application  for  leave  to  intervene 
as  a  defendant,  is  insufficient  in  law  as  a  defense  to  the  action 
of  the  plaintiff,  and  it  further  appearing  that  the  answer  of 
Frank  S.  Boardman  filed  herein  as  a  defense  to  the  said  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  defense, 
and  no  sufficient  defense  to  said  complaint  having  been  filed 
on  behalf  of  any  party  to  this  action,  plaintiff  now  moving 
for  reinstatement  of  the  judgment  heretofore  rendered  and 
for  judgment  on  the  record  filed  and  pleadings  herein,  the 
court  now  being  fully  advised  in  the  premises  and  having 
reconsidered  the  evidence  offered  on  behalf  of  the  plaintiff 
at  the  time  of  the  former  rendition  of  judgment  herein  and 
having  considered  all  of  the  pleadings  in  the  record,  it  is 
ordered,  adjudged,  and  decreed  that  the  plaintiff,  P.  E.  Fox, 
do  have  and  recover  from  the  El  Globo  Mining  and  Milling 
Company,  a  corporation,  defendant,  the  sum  of  fifteen  thou- 
sand nine  hundred  and  nineteen  dollars,''  etc.  An  appeal 
from  the  judgment  so  entered  was  taken  to  this  court  by 
Joshua  0.  Lee,  but,  he  having  shortly  thereafter  died,  the 
appeal  was  prosecuted  by  Laura  Lee  Randall,  heir  of  said 
Joshua  0.  Lee,  deceased,  the  intervener. 

The  appellant's  contention  seems  to  be  twofold:  First, 
that  the  court  had  no  authority  or  power  to  enter  the  judg- 
ment appealed  from  at  the  time  it  was  so  entered  and  under 
the  conditions  then  existing;  and,  second,  that,  if  such  power 
existed,  the  court  erred  in  holding  that  the  answer  of  Lee 
was  insufficient  to  raise  a  defense. 

As  to  the  first  contention,  the  appellant  cites  the  case  of 
Arizona  etc.  Min.  Co.  v.  Benton,  12  Ariz.  373,  100  Pac.  952, 
as  authority.    We  held  there  that  such  an  answer  as  originally 
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filed  here  by  this  corporation  was  not  in  effect  an  answer, 
but  a  confession  of  judgment,  and  that  such  a  confession  of 
judgment  could  not  be  made  by  the  president  of  the  corpora- 
tion in  the  absence  of  express  authority  granted  either  by  the 
corporation  or  by  statute,  except  where  authority  may  be  im- 
plied from  the  nature  of  the  corporate  business  or  his  duties. 
We  therefore  held  in  that  case  that  upon  a  proper  showing 
by  the  corporation,  a  judgment  entered  on  such  a  confession 
should  be  set  aside  and  the  corporation  allowed  to  defend, 
when  it  was  shown  that  it  had  a  substantial  defense  upon  the 
merits,  and  that  in  refusing  the  corporation  an  opportunity 
so  to  defend  the  trial  court  in  that  case  was  in  error;  but, 
in  the  case  at  bar,  the  corporation  had  evidenced  no  desire 
to  contest  the  judgment  entered,  and  the  trial  court  in  this 
case,  upon  the  application  of  the  stockholder  here  appealing, 
did  set  aside  the  judgment  entered  and  allowed  the  defense 
to  be  interposed.  The  Benton  case  is  therefore  no  authority 
for  the  position  taken  by  the  appellant  here,  since  the  appel- 
lant has  obtained  in  this  case  the  very  relief  that  we  held 
in  the  Benton  case  the  corporation  was  entitled  to  have. 

The  stockholder  Lee,  having  obtained  the  right  he  sought— 
the  judgment  formerly  entered  having  been  set  aside  by  the 
trial  court  and  the  stockholder  having  been  allowed  to  inter- 
vene and  file  his  answer,  and  having  filed  such  answer — is 
thereafter  in  precisely  the  same  position  as  if  such  interven- 
tion had  been  by  the  corporation,  or  as  if  he  had  originally 
appeared  and  answered  as  a  defendant  in  the  case.  If,  there- 
fore, the  answer  interposed  by  the  intervener,  Lee  was  insuffi- 
cient to  constitute  a  defense  to  the  matters  set  forth  in  the 
complaint  of  the  plaintiff,  the  plaintiff  was  entitled  upon  a 
motion  duly  made  to  have  judgment  upon  the  pleadings  if 
such  pleadings  warranted  judgment  being  entered.  Judg- 
ment on  the  pleadings  is  a  practice  recognized  by  this  court. 
Miles  v.  McCallan,  1  Ariz.  491,  3  Pac.  610;  FMey  v.  City  of 
Tucson,  7  Ariz.  108,  60  Pac.  872.  In  this  case  judgment  was 
rendered  by  the  court  according  to  the  recital  of  the  judgment 
as  follows:  "Plaintiff  now  moving  for  reinstatement  of  the 
judgment  heretofore  rendered  and  for  judgment  on  the  rec- 
ord, files,  and  pleadings  herein,  the  court  now  being  fully  ad- 
vised in  the  premises,  and  having  reconsidered  the  evidence 
offered  on  behalf  of  the  plaintiff  at  the  time  of  the  former 
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rendition  of  the  judgment  herein,  and  having  considered  all 
of  the  pleadings  in  the  record,  it  is,"  etc.  Upon  the  record 
in  the  case  we  think  the  court  was  justified  in  entering  the 
judgment  for  the  plaintiff  and  against  the  intervener,  Lee, 
provided  the  answer  of  the  intervener,  Lee,  as  held  by  the 
trial  court,  did  not  set  forth  facts  sufficient  to  constitute  a 
defense  to  the  cause  of  action  set  forth  in  the  complaint. 

The  complaint  was  an  ordinary  one  upon  a  promissory  note. 
The  answer  admitted  the  making,  execution,  and  delivery  of 
the  note  by  the  corporation  to  the  payee.  It  excepted  from 
such  admission  that  the  note  was  executed  for  a  good  and 
valuable  consideration,  or  for  any  consideration  whatsoever. 
There  is  no  denial,  however,  in  the  answer  that  it  was  executed 
for  a  valuable  consideration.  The  answer  denies  the  assign- 
ment by  Chas.  P.  Bomadka  to  Fox  of  the  note  for  a  valuable 
consideration.  It  alleges  affirmatively  that  Lee  was  a  stock- 
holder; that  Bomadka,  the  president  of  the  corporation,  and 
Bomadka,  the  payee  of  the  note,  were  son  and  father,  respec- 
tively; that  other  stockholders  holding  with  the  Bomadkas  a 
majority  of  the  stock  were  related  or  closely  identified  with 
each  other;  that  from  the  sale  of  the  treasury  stock  the  sum 
of  $166,500  was  realized,  and  had  been  sent  to  Charles  A. 
Bomadka,  the  president  and  active  manager  of  the  company, 
for  disbursement  by  him  on  behalf  of  the  company,  and  that 
Charles  A.  Bomadka  had  been  practically  continuously  from 
the  inception  down  to  the  institution  of  the  action  in  ques- 
tion in  sole  charge  of  the  disbursement,  expenditure  and  out- 
lay of  the  funds  of  the  corporation  and  of  the  affairs  of  the 
corporation ;  that  two  directors  friendly  to  the  interests  of  the 
minority  had  been  ousted  from  the  board  of  directors  by  the 
Bomadkas  and  their  associates  because  of  their  desire  to  in- 
vestigate the  doings  of  Bomadka;  that  Bomadka,  the  presi- 
dent and  manager,  was  incompetent  for  his  position ;  that  the 
business  of  the  company  had  been  conducted  by  him  in  an  un- 
skillful, wasteful,  and  extravagant  manner;  that  the.  directors 
and  majority  stockholders  had  refused  to  remove  Bomadka 
although  they  knew  of  his  incompetency ;  that  Bomadka  issued 
a  report  to  the  stockholders,  which  was  inaccurate,  false,  and 
untrue,  and  knowingly  so  to  Bomadka,  and  that  the  report 
was  made  to  defraud  and  deceive  the  stockholders  and  to  cover 
up  misappropriations  on  the  part  of  Bomadka;  that  a  subse- 
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quent  statement  made  to  the  stockholders  by  Romadka  was 
unsatisfactory;  that  an  expert  examination  of  the  books  of 
the  company  showed  they  were  not  properly  kept ;  that  large 
sums  had  been  disbursed  which  were  not  explained  or  ac- 
counted for,  and  that,  by  reason  of  such  funds  being  unac- 
counted for,  Romadka  had  misappropriated  the  sum  of  $30,000 
and  over  to  his  own  use  in  fraud  of  the  stockholders;  that 
Romadka  and  his  associates  had  entered  into  a  combination 
and  conspiracy  to  force  out  the  minority  stockholders,  and  in 
furtherance  thereof  had  issued  a  circular  letter  relating  to  the 
issuance  of  stock,  the  statements  of  which  circular  letter  were 
untrue ;  that  a  proposition  made  by  the  minority  stockholders 
to  do  their  part  toward  paying  off  the  lawful  indebtedness  of 
the  corporation  and  arranging  for  its  continuance  in  business 
was  refused  by  the  majority  stockholders ;  that  the  fraudulent 
transactions  among  the  directors  and  majority  stockholders 
will  result  in  serious  injuries  to  the  company  and  minority 
stockholders  unless  corrected  and  restrained;  that  certain  ac-. 
tion  proposed  to  be  taken  by  the  majority  stockholders  should . 
be  restrained  for  the  reason  set  forth  in  the  answer,  and  other 
allegations  in  general  terms  of  fraud  and  mismanagement  by 
Romadka  and  his  associates  are  also  made.  The  answer  fur- 
ther alleges  that,  on  account  of  the  mismanagement  of  the 
affaire  by  Romadka  the  funds  of  the  corporation  became  ex- 
hausted by  July,  1907,  and  that  on  account  of  such  misman- 
agement and  misappropriation  of  funds,  and  in  furtherance 
of  a  conspiracy  and  combination  between  Romadka  and  the 
majority  stockholders  to  force  out  the  minority  stockholders, 
the  note  in  question  was  executed  by  Romadka  in  favor  of 
his  father,  and  that  thereafter  the  payee  made  a  nominal 
transfer  of  the  note  to  Fox,  who,  with  full  knowledge  of  the 
fraud  alleged,  instituted  this  suit  for  the  purpose  of  obtain- 
ing judgment  on  the  note  and  levying  upon  certain  assets  of 
the  corporation,  and  with  a  purpose  of  defrauding  the  inter- 
vener and  remaining  minority  stockholders  of  their  rights; 
that  the  transfer  of  the  note  was  made  to  Fox  that  there  might 
be  apparently  a  bona  fide  transfer  to  an  innocent  purchaser, 
and  that  Fox  was  in  full  knowledge  of  the  alleged  fraudulent 
transactions  at  the  time  of  the  transfer,  and  that  Fox  was 
not  the  real  owner  or  holder  of  the  note  nor  the  real  party 
in  the  action,  but  that  the  payee  was  still  the  real  owner 
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thereof.  The  answer  alleges  affirmatively  sufficient  funds  to 
pay  the  indebtedness  of  the  corporation  had  been  forwarded 
to  Romadka,  the  president,  but  that  Romadka  had  failed  to 
account  for  the  same  or  apply  the  same  to  the  benefit  of  the 
corporation,  and  that,  on  account  of  his  failure  so  to  apply  the 
funds  or  account  for  the  same,  the  company  was  required  to 
execute  the  note  sued  on  in  order  to  obtain  funds;  that  this 
condition  was  within  the  knowledge  of  Charles  P.  Romadka 
in  whose  favor  the  note  was  executed,  "who  by  advancing 
said  sum  of  money  covered  up  the  misappropriations  on  the 
part  of  his  son."  The  answer  prays  judgment  simply  that 
the  plaintiff  take  nothing  by  his  action. 

The  allegations  of  the  answer  are  sufficient  to  show  that 
whatever  defense  the  company  or  the  minority  stockholders 
might  have  as  against  Charles  P.  Romadka,  the  payee  of  the 
note,  is  available  against  Fox,  the  assignee,  but  that  such  de- 
fense, if  not  available  against  the  payee,  is  not  available 
against  the  assignee.  Assuming  the  allegations  of  fraud  and 
dishonest  management  in  the  affairs  of  the  corporation  to  be 
sufficiently  alleged  in  the  answer,  and  that  as  a  direct  result 
of  such  dishonesty  the  corporation  had  to  borrow  money  to 
meet  its  indebtedness,  and  that  such  dishonesty  was  known 
to  the  person  who  loaned  the  money,  nevertheless  such  a  state 
of  affairs  is  no  defense  in  an  action  at  law  by  the  person  loan- 
ing the  money  upon  the  note  given  by  the  corporation  for  such 
loan.  The  allegations  of  the  answer  affirmatively  show  that 
the  note  was  given  for  funds  actually  advanced  to  the  cor- 
poration by  Romadka,  and  that  the  money  so  advanced  by 
Romadka  to  the  corporation  was  actually  disbursed  by  the 
corporation  in  payment  of  debts  of  the  corporation.  That 
the  need  of  the  corporation  for  this  money  was  brought  about 
by  reason  of  mismanagement,  dishonest  acts,  or  the  alleged 
conspiracy  affords  no  defense  to  the  corporation  or  to  the 
minority  stockholders  in  this  action  upon  the  note  to  the  com- 
pany given  for  the  money  so  advanced  to  the  company.  The 
money  having  been  given  to  the  company  and  expended  by 
the  company  in  the  payment  of  its  debts,  the  company  is  liable 
for  the  repayment  thereof,  and  must  meet  the  obligation  of 
the  note  given  for  such  repayment.  The  relief  sought  for  the 
alleged  fraud,  mismanagement  and  conspiracy  must  be  ob- 
tained in  some  other  suit  or  proceeding. 
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Upon  the  allegations  of  the  answer,  therefore,  and  upon  the 
proofs  and  the  record  before  it,  and  upon  the  pleadings,  we 
think  the  trial  court  was  correct  in  the  judgment  entered  by 
it;  and  it  will  therefore  be  affirmed. 

LEWIS,  J.,  concurs  in  the  result.  DOE,  J.,  concurs. 
CAMPBELL  and  DOAN,  JJ.,  not  sitting. 


[Civil  No.  1121.    Piled  April  2, 1910.] 
[108  Pac.  256.] 

SANTA  PE,  PRESCOTT  AND  PHOENIX  RAILWAY 
COMPANY,  a  Corporation,  Defendant  and  Appellant, 
v.  ARIZONA  SMELTING  COMPANY,  a  Corporation, 
and  J.  KEARNEY  RICE,  Trustee  in  Bankruptcy  of 
Arizona  Smelting  Company,  Bankrupt,  et  al.,  Plaintiffs 
and  Appellees. 

Gabbiers — Freight— Bight  to  L«n — Carrying  on  Mill.— Civil  Code  of 
1901,  paragraph  2906,  gives  persons  who  labor  or  furnish  material 
for  carrying  on  of  a  mill  a  lien  on  the  same  for  the  amount  due 
them  therefor.  Held,  that  a  carrier  is  not  entitled  to  a  lien  there- 
under for  freight  charges  in  transporting  ore  belonging  to  another 
to  an  ore  mill  as  for  labor  for  the  carrying  on  of  the  mill,  its 
labor  being  incidental  to  the  furnishing  of  the  material  rather  than 
to  the  carrying  on  of  the  mill  after  the  material  was  received. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  in  and  for  the  County  of  Yavapai. 
Richard  E.  Sloan,  Judge.    Affirmed. 

The  Santa  Fe,  Prescott  and  Phoenix  Railway  Company 
filed  a  cross-complaint  in  this  suit  in  the  district  court,  seek- 
ing to  have  its  lien  established  for  charges  for  transportation 
of  ore  to  the  smelting  company.  A  general  demurrer  to  the 
complaint  was  sustained,  and  from  judgment  entered  thereon 
the  railway  company  has  appealed. 

T.  J.  Norton,  E.  W.  Camp  and  Paul  Burks,  for  Appellant. 

The  whole  controversy  in  this  case  resolves  itself  into  simply 
one  of  interpretation  and  construction  of  the  Arizona  lien 
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law,  with  reference  to  labor  and  supplies  furnished  to  a  mill, 
namely,  section  2906  of  the  Revised  Statutes  of  Arizona  of 
1901.  The  wording  of  that  part  of  the  section  under  which 
appellant  claims  that  it  is  entitled  to  a  lien  is  as  follows: 
"2906.  ...  All  persons  who  labor  or  furnish  .  .  .  materials 
.  .  .  for  the  carrying  on  of  any  mill,  manufactory  or  hoist- 
ing works  at  the  request  of  the  owner  thereof  or  his  agent 
shall  have  a  lien  against  the  same  for  the  amount  due  them 
therefor.  .  .  ." 

The  section  of  the  Arizona  statutes  just  quoted  is  identical 
with  the  Nevada  statutes,  and  is  found  in  Cutting's  Compiled 
Laws  of  Nevada,  section  2899.  This  statute  was  in  1871  con- 
strued by  the  United  States  district  court  as  giving  a  lien  to 
a  teamster  hauling  quartz  to  a  mill,  on  the  ground  that  he 
"performed  labor  for  the  carrying  on  of  the  mill."  In  re 
Hope  Mining  Co.,  1  Saw.  710,*  Fed.  Cas.  No.  6681,  9  Morr. 
Min.  Rep.  364;  Gould  v.  Wise,  18  Nev.  253,  3  Pac.  30.  After 
receiving  the  foregoing  construction  the  statute  was  adopted 
by  the  Arizona  legislature  and  enacted  as  section  2278,  Laws 
of  1887. 

" A  smelter  is  a  'mill'  or  'manufactory'  within  the  meaning 
of  the  mechanic's  lien  law."  McAllister  v.  Benson,  2  Ariz. 
350,  16  Pac.  271.  "Where  the  common-law  lien  gives  a 
remedy  and  another  is  provided  by  statute,  the  latter  is 
merely  cumulative  unless  expressly  or  by  necessary  implica- 
tion declared  exclusive."  "Where  a  right  exists  at  common 
law  and  a  new  remedy  is  given  by  statute,  the  latter  is  cumu- 
lative and  either  may  be  pursued."  1  Century  Digest,  "Ac- 
tions," No.  273,  2740;  Monterey  etc.  v.  Abbott,  77  Cal.  541,  18 
Pac.  113,  20  Pac.  73;  Ward  v.  Severance,  7  Cal.  126;  Roberts 
v.  Landecker,  9  Cal.  262 ;  Carpenter  v.  Bayfield  etc.  By.  Co., 
107  Wis.  611,  83  N.  W.  765.  It  has  been  held  by  the  supreme 
court  of  California  that  a  common  carrier  may  deliver  freight, 
thereby  waiving  any  common-law  lien  which  it  might  have 
asserted,  and  then  turn  around  and  attach  those  same  goods 
for  freight  charges  due  thereon,  the  common-law  lien  for 
which  it  had  just  waived.  Wingard  v.  Banning,  39  Cal.  543. 
The  existence  of  the  common -law  lien  is  not  inconsistent  with 
the  statutory  law ;  and  the  waiver  of  the  common-law  lien  does 
not  affect  the  statutory  lien.  Under  statutes  not  nearly  so 
broad  as  that  of  Arizona,  it  has  been  held  that  a  teamster  has 
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a  lien  for  labor  performed  in  hauling  materials  used  in  the 
erection  of  a  building.  HUl  v.  Newman,  38  Pa.  151,  80  Am. 
Dec.  473;  McElwaine  v.  Hosey,  135  Ind.  481,  35  N.  E.  272; 
Eccleston  v.  Hetting,  17  Mont.  88,  42  Pac.  105;  McLain  v. 
Hutton,  131  Cal.  132,  61  Pac.  273,  63  Pac.  182.  We  rely 
upon  and  are  entitled  to  the  benefit  of  the  construction  placed 
upon  the  Nevada  statute  prior  to  its  adoption  in  Arizona. 

Vyne  &  Lamson,  Crocker  &  Wickes,  Norris  &  Boss  and 
Henry  L.  Hooker,  for  Appellees. 

A  common  carrier  has  a  lien  for  freight  which  amply  pro- 
tects it,  and,  such  being  the  case,  no  legislature  should  be 
deemed  to  have  created  a  further  remedy  except  where  words 
are  used  which  admit  of  no  question,  and  the  Arizona  statute 
is  not  so  worded.  A  special  statute  has  been  enacted  in 
Arizona  in  respect  to  railroad  corporations,  wherein,  among 
other  things,  the  common-law  lien  of  a  common  carrier  is 
recognized  and  made  more  effective  by  the  granting  of  a  power 
of  sale,  and  if  it  had  been  the  intention  of  the  legislature  to 
provide  a  further  remedy  for  a  railroad  company  in  respect 
to  the  collection  of  its  charges  for  freight,  it  would  have  been 
enacted  as  a  part  of  this  chapter  and  not  as  a  part  of  the  lien 
law.  There  are  decisions  which  clearly  hold  that  common  car- 
riers are  not  such  as  come  within  the  application  of  statutes 
designed  to  protect  those  who  labor  in  connection  with  the 
carrying  on  of  a  plant.  Seventh  National  Bank  v.  Shenan- 
doah Iron  Co.,  35  Fed.  436;  Fidelity  Insurance  Trust  &  S.  D. 
Co.  v.  Roanoke  Iron  Co.,  81  Fed.  439.  "A  contractor  is  not 
a  laborer  within  the  meaning  of  the  statute. ' '  Klondike  Lum- 
ber Co.  v.  Williams  Bros.,  71  Ark.  334,  75  S.  W.  854.  Lien 
statutes,  being  in  derogation  of  the  common  law,  should  be 
strictly  construed.  Mushlitt  v.  Silverman,  50  N.  Y.  360; 
Wagar  v.  Briscoe,  38  Mich.  587;  Culver  v.  Schroth,  153  111. 
437,  39  N.  B.  115 ;  Davis  v.  Livingston,  29  Cal.  283 ;  Gale  v. 
Blaikie,  129  Mass.  206.  » 

KENT,  C.  J. — This  appeal  involves  the  construction  of 
paragraph  2906  of  the  Revised  Statutes  of  1901,  which  reads 
as  follows:  "All  foundrymen,  boiler-makers,  and  all  persons 
who  labor  or  furnish  machinery,  boilers,  castings,  or  other 
material  for  the  construction,  alteration,  repairs,  or  carrying 
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on  of  any  mill,  manufactory,  or  hoisting  works  at  the  request 
of  the  owner  thereof,  or  his  agent,  shall  have  a  lien  on  the 
same  for  the  amount  due  him  or  them  therefor."  It  is  the 
contention  of  the  appellant  that,  under  this  statute,  it  is  en- 
titled to  have  established  a  lien  for  freight  charges  for  ore 
transported  by  it  to  the  smelting  company.  It  is  not  claimed 
by  the  appellant  that  it  is  entitled  to  a  lien  by  virtue  of  the 
provision  that  all  persons  who  furnish  material  for  the  carry- 
ing  on  of  a  mill  are  entitled  thereto,  because  the  ore  trans- 
ported was  not  the  property  of  the  railroad  company,  but  was 
transported  by  it  merely  as  a  carrier.  The  contention  is  that, 
by  reason  of  such  transportation,  the  railroad  company  has 
labored  for  the  carrying  on  of  the  mill.  It  has  been  held 
under  a  statute  giving  a  lien  to  any  person  who  performs  labor 
or  furnishes  material  in  the  erection  of  a  house  that  a  person 
who  hauls  lumber  to  be  used  in  such  construction  was  as  much 
entitled  to  the  benefit  of  the  lien  as  the  materialman  who  fur- 
nished the  lumber  and  the  laborers  who  actually  erected  the 
building.  Fowler  <b  Guy  v.  Pompelly,  25  Ky.  Law  Rep.  615, 
76  S.  W.  173.  It  has  also  been  held  that  under  a  statute  giving 
a  lien  for  all  persons  performing  labor  in  the  erection  of  a 
mill,  manufactory,  etc.,  a  teamster  hauling  material  to  and 
from  a  ditch  in  a  public  street  was  entitled  to  a  lien  for  ser- 
vices incidentally  necessary  to  the  erection  of  a  steam  heating 
plant.  Wells  v.  Christian,  165  Ind.  662,  76  N.  E.  518.  Other 
cases  are  also  cited  where  the  courts  have  held  that  persons 
hauling  materials  at  the  request  of  the  owner  and  contractor 
are  entitled  to  the  benefits  of  the  statute  giving  a  lien  for  work 
in  the  erection  of  buildings.  In  Re  Hope  Mining  Company, 
1  Saw.  710,  Fed.  Cas.  No.  6681,  9  Morr.  Min.  Rep.  364,  the 
United  States  district  court  for  the  district  of  Nevada  held 
that  under  a  similar  statute  to  the  one  in  question  a  teamster 
hauling  quartz  to  the  mill  was  a  person  performing  labor  in 
carrying  on  the  mill,  and  entitled  to  the  benefit  of  the  lien 
law.  This  ruling  was  afterward  followed  by  the  supreme 
court  of  Nevada  in  the  case  of  Gould  v.  Wise,  18  Nev.  253,  3 
Pac.  30. 

The  appellant  contends  that  there  is  no  distinction  in  prin- 
ciple between  the  position  of  a  private  carrier  thus  allowed 
a  lien  and  that  of  a  railroad  company,  a  public  carrier;  that 
the  fact  that  a  railroad  corporation,  as  such  public  carrier, 
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has  a  lien  for  freight,  which  lien  ceases  with  the  delivery  of 
the  goods,  does  not  debar  it  from  the  enjoyment  of  the  lien 
tinder  the  statute  in  question,  which  attaches  upon  delivery 
and  after  the  extinguishment  of  the  former  lien.  It  is  argued 
with  some  plausibility  that  the  labor  of  transportation  of 
materials  and  supplies  is  as  essential  to  the  operation  and 
carrying  on  of  the  mill  as  are  the  materials  furnished;  that 
such  labor  in  many  cases  is  of  far  more  value  than  the  mate- 
rial and  supplies  transported ;  that  such  labor  enters  into  and 
constitutes  part  of  the  value  of  the  material  and  supplies, 
without  which  the  mill  could  not  be  operated  or  carried  on; 
that  this  territory  is  from  a  manufacturing  point  of  view  a 
new  country;  that  its  policy  is  and  has  been  to  develop  its 
mines  and  manufactures  of  all  kinds ;  that  its  laws  have  been 
enacted  with  that  end  in  view,  and  for  that  purpose  a  liberal 
policy  was  established  to  favor  the  building  of  railroads  and 
other  public  enterprises;  that  here,  as  in  all  new  countries, 
the  greatest  single  difficulty  is  the  absence  of  large  capital 
with  which  to  install  and  carry  on  manufacturing  enterprises ; 
that  it  is  the  policy  of  the  law  to  so  provide  that  the  greatest 
amount  of  business  may  be  done  with  the  limited  capital  avail- 
able ;  that,  for  these  reasons,  shippers  of  ores  were  allowed  a 
lien  upon  the  smelter  in  order  to  induce  them  to  extend  credit, 
and  not  to  require  the  payments  for  ore  to  be  made  in  ad- 
vance ;  that  there  is  no  reason  why  railroad  companies  should 
not  be  given  the  same  inducement  to  deliver  the  ore  without 
requiring  payment  in  advance  of  the  freight  charges;  that 
freight  charges  on  ore  are  uniformly  based  on  the  value  of 
the  ore  per  ton,  and  it  is  only  after  the  smelting  of  the  ore 
that  the  value  of  it  and  the  consequent  freight  charges  are 
accurately  known;  that  this  method  of  making  freight  rates 
is  of  long  standing  through  the  United  States  and  was  well 
known  to  the  legislature  when  it  enacted  the  lien  laws  in  ques- 
tion ;  that  the  nature  of  the  smelting  business  and  the  condi- 
tions prevailing  in  this  part  of  the  country  make  it  necessary 
that  railroads  be  allowed  the  same  lien  as  that  allowed  to 
those  furnishing  the  materials  transported ;  that  the  statute  is 
a  remedial  one,  and  should  be  construed  liberally,  not  only 
with  respect  to  the  remedy,  but  also  with  respect  to  the  right. 
We  find  no  difficulty  in  determining  that  a  corporation  may 
labor,  within  the  meaning  of  the  statute,  nor  do  we  think  that 
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the  fact  that  the  railroad  company  may  have  a  lien  for  freight 
would  operate  to  prevent  its  claiming  a  lien  under  this  stat- 
ute if  the  language  of  the  statute  permits.  We  have  to  deter- 
mine, if  we  can,  from  the  language  of  the  statute  and  the 
conditions  existing  at  the  time  of  its  passage,  the  intent  of  the 
legislature.  The  law  applies  to  two  classes  of  persons :  First, 
those  who  furnish  material  for  the  carrying  on  of  the  mill; 
second,  those  who  labor  for  the  carrying  on  of  the  mill.  The 
appellant  does  not  claim  to  come  within  the  first  of  these 
classes,  but  within  the  second.  "The  distinction  between  the 
two  classes  of  liens,  we  think,  has  not  always  been  observed 
by  the  courts!  For  instance,  in  the  Hope  Mining  case,  supra, 
upon  which  the  appellant  especially  relies,  the  court  held  that 
the  lien  attached  because  "the  labor  of  hauling  the  quartz 
to  a  mill  of  this  character  is  indispensable  to  carrying  it  on"; 
or,  in  other  words,  that,  as  the  ore  transported  was  indis- 
pensable to  carrying  on  the  mill,  therefore  in  such  carriage 
the  teamster  was  "performing  labor  in  carrying  on  the  mill." 
The  materials  being  essential,  their  transportation  to  the  mill 
was,  of  course,  essential  to  the  carrying  on  of  the  mill,  just 
as  furnishing  the  material  was  essential  to  the  carrying  on  of 
the  mill;  but,  because  the  material  was  essential  in  carrying 
on  the  mill,  it  does  not  follow  that  the  carrier  thereof  to  the 
mill  labors  in  the  carrying  on  of  the  mill,  any  more  than  the 
producer  of  the  material  from  the  ground  labors  in  the  carry- 
ing on  of  the  mill.  The-  carrier  labors,  it  is  true,  but  his  labor 
is  in  the  transportation  and  carriage,  and  therefore  labor  in- 
cidental* to  the  furnishing  of  the  material  rather  than  inci- 
dental to  the  carrying  on  of  the  mill  after  the  material  is 
received.  In  the  Fowler  &  Guy  case,  supra,  the  court  held 
that,  as  the  person  furnishing  the  material  had  a  lien  and  the 
person  erecting  the  building  had  a  lien,  the  teamster  whose 
work  was  just  as  important  to  the  erection  of  the  building 
ought  also  to  have  a  lien.  That  is  the  argument  urged  here — 
the  man  who  furnishes  the  ore  has  a  lien,  the  man  who  stokes 
the  ore  has  a  lien,  if  they  have  liens  the  carrier,  whose  work 
is  as  important  to  the  carrying  on  of  the  mill  as  either,  ought 
also  to  have  a  lien.  The  answer  is  that,  conceding  that  he 
ought  to  have  it,  the  statute,  while  giving  it  to  the  man  who 
furnishes  it  and  to  the  man  who  stokes  it,  does  not  give  it  to 
the  carrier.    "We  are  not  concerned  here  whether  one  furnish- 
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ing  supplies  may  not  also  have  a  lien  for  the  cost  of  transport- 
ing such  supplies  as  an  incident  to  his  lien  for  furnishing. 
What  we  do  decide  is  that  under  this  statute  as  it  exists  no 
such  lien  for  carriage  is  in  terms  given,  and  that,  if  such  lien 
exists,  it  exists  as  an  incident  only  to  the  lien  for  furnishing, 
and  cannot  be  availed  of  by  a  common  carrier  under  the  guise 
of  work  for  the  carrying  on  of  the  mill,  any  more  than  it 
could  be  availed  of  by  the  producer  and  furnisher  of  the  ore 
as  work  done  in  carrying  on  the  mill,  if  the  statute  did  not 
give  the  latter  a  specific  lien  for  such  furnishing.  The  effect 
of  the  construction  contended  for  is  to  read  into  the  statute  a 
lien  for  transportation  so  as  to  make  the  statute  read,  in  effect, 
"all  persons  who  furnish  or  transport  materials  necessary  for 
the  carrying  on,"  etc. ;  but  this  the  legislature  has  not  in  terms 
done,  but  has  limited  the  lien  to  persons  furnishing  the  mate- 
rials and  to  persons  laboring  in  the  carrying  on  of  the  mill. 
Whatever  may  be  the  effect  of  the  law  with  respect  to  the 
rights  thereunder  of  teamsters  or  private  carriers  serving  the 
mill  owner,  as  to  which  we  express  no  opinion,  we  do  not  think 
it  was  the  intent  of  the  legislature  in  providing  a  lien  for 
those  who  labor  in  the  carrying  on  of  a  mill  to  give  by  this 
statute  a  lien  to  a  railroad  company  for  transportation  by  it 
of  supplies.  We  are  strengthened  in  our  belief  that  this  was 
not  the  intention  of  the  legislature  by  the  fact  that  such  car- 
rier has,  without  the  statute,  a  lien  for  its  freight  which  can 
be  asserted;  that,  though  the  actual  amount  of  such  freight 
charges  cannot,  perhaps,  be  ascertained  until  after  the  smelt- 
ing of  the  ore,  the  difference  between  the  probable  and  the 
actual  amount  due  is  negligible  in  quantity,  and  the  railroad 
company  may,  if  it  chooses,  collect  before  delivery  substan- 
tially all  of  its  freight  charges,  and  therefore  its  common-law 
lien  is  to  all  intents  and  purposes  effective ;  and,  further,  that 
if  the  legislature  had  intended  to  give  a  lien  for  such  trans- 
portation, it  would  have  been  easy  to  include  such  lien  in 
express  terms  in  the  statute ;  and,  further,  because  the  opera- 
tion of  similar  lien  laws  has  not  only  never  been  extended  by 
any  court  to  apply  to  freight  charges  due  to  a  railroad  cor- 
poration as  a  common  carrier,  but  respectable  authority  is  to 
be  found  holding  that  it  does  not  so  apply.  Seventh  National 
Bank  v.  Iron  Co.  (C.  C),  35  Fed.  436;  Fidelity  Ins.  Co.  v. 
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Iron  Co.  (C.  C),  81  Fed.  439 ;  American  Surety  Co.  v.  Cement 
Co.  (C.  C),  110  Fed.  717;  Wilson  v.  Whitcomb,  100  Pa.  547. 
We  think  the  trial  court  was  right  in  sustaining  the  de- 
murrer to  the  complaint ,  and  its  judgment  is  affirmed. 

DOAN,  CAMPBELL,  LEWIS,  and  DOE,  JJ.,  concur. 
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FELIX   MAYHEW,   Defendant   and   Appellant,   v.   D.   X 
BRISLIN,  Plaintiff  and  Appellee. 

L  Evidence — Conclusion  or  Witness — Matter  Directly  in  Issue — 
Sale  or  Real  Estate. — In  an  action  for  services  as  a  middleman  in 
effecting  an  option  contract  of  sale  of  mining  property,  it  was  not 
error  to  allow  plaintiff  to  testify,  in  answer  to  a  question  as  to  what 
he  understood  defendant  to  mean  by  saying  that  he  would  make  it 
all  right,  that  he  understood  that  he  was  to  get  the  usual  com- 
mission on  the  purchase  price  of  the  property,  since  it  was  proper 
that  the  private  understanding  of  the  promisee  be  placed  before  the 
jury,  not  for  the  purpose  of  enforcing  such  understanding,  but  to 
aid  the  jury  in  determining  the  sense  in  which  the  words  were  used, 
and  in  finding  whether  the  parties  came  to  an  agreement  in  accord 
with  the  private  understanding  of  the  plaintiff. 

2.  Pleading — Exhibits — Contracts  Attached  to  Complaint — Materi- 

ality.— Where  the  complaint  alleged  the  performance  of  a  contract 
by  plaintiff,  and  that  a  "deal"  was  effected  in  the  manner  and  form 
set  forth  in  certain  contracts,  copies  of  which  were  attached  as 
exhibits  thereto,  the  contracts  were  material  evidence  to  show  an 
essential  element  of  the  plaintiff's  case,  namely,  that  a  "deal"  was 
effected. 

3.  Brokers — Middleman — Optional  Sale — Evidence. — In  an  action  for 

services  as  a  middleman  in  effecting  an  optional  contract  of  sale 
of  mining  property,  evidence  that  certain  amounts  of  money  had 
been  paid  on  the  purchase  price  of  the  mining  claims  subsequent  to 
the  giving  of  the  option  and  to  the  commencement  of  the  action 
was  properly  admitted  as  tending  to  afford  a  basis  for  determining 
the  amount  of  plaintiff's  compensation. 

4.  Brokers — Compensation — When  Entitled — Optional  Contract. — A 

real  estate  Broker's  contract  is  completed,  and  he  is  entitled  to 
compensation,  even  though  he  be  employed  for  the  purpose  of  sale, 
when  he  has  introduced  a  purchaser  and  his  principal  chooses  to 
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waive  that  requirement  and  enters  into  an  optional  contract.  In 
such  cases  the  courts  allow  him  compensation  upon  the  basis  of  the 
amount  paid. 

5.  Brokers — Compensation — How  Measured. — The  compensation  to  be 

made  to  a  real  estate  broker  is  by  the  ordinary  judgment  of  busi- 
ness men  measured  by  the  results  shown,  and  is  not  limited  by 
the  time  occupied  or  the  labor  bestowed. 

6.  Appeal  and  Error — Assignment  not  Argued  in  Brief — Review. — 

An  assignment  of  error  not  argued  in  the  brief  will  not  be  consid- 
ered on  appeal. 

7.  Evidence  —  Hypothetical  Questions  —  Cross-examination. — There 

must  be  evidence  of  the  material  facts  assumed  in  a  hypothetical 
question  before  an  answer  thereto  may  be  permitted,  and  this  rule 
applies  to  cross-examination,  where  the  question  purports  to  relate  to 
the  specific  facts  of  the  case,  and  is  asked  for  the  purpose  of  elicit- 
ing an  answer  as  to  the  value  of  services  rendered. 

8.  Appeal  and  Error— Record — Motion  for  New  Trial— Review. — 

Where  the  record  shows  that  the  motion  for  new  trial  failed  to 
allege  error  in  ruling  on  instruction,  assignments  of  error  based 
thereon  cannot  be  considered  on  appeal. 

9.  Appeal  and  Error — New  Trial — Evidence. — The  supreme  court  will 

not  grant  new  trial  upon  the  ground  that  the  evidence  does  not  sus- 
tain the  verdict,  where  there  is  any  substantial  evidence  in  the 
record  to  support  the  verdict. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Yuma  County.  Edward 
Kent,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Peter  J.  Robertson,  Eugene  S.  Ives,  and  S.  L.  Pattee,  for 
Appellant. 

"Any  act  or  declaration  of  either  party  connected  with  the 
transaction,  whether  prior  or  subsequent  thereto,  may  be  given 
in  evidence  in  order  to  show  what  the  agreement  was.  A  fact 
is  then  proved,  from  which  a  jury  may  infer  the  understand- 
ing or  intention  of  the  parties;  but  the  mere  impression  or 
understanding  of  one  of  the  parties,  not  communicated  to  the 
other,  can  never  justify  the  inference  that  the  understanding 
of  the  other  party  was  the  same,  and  in  order  to  constitute 
a  contract  or  agreement,  the  assent  of  both  parties  is  requisite. 
It  would  be  a  most  dangerous  relaxation  of  the  rules  of  evi- 
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dence.  There  would  be  no  possibility  of  convicting  a  witness 
of  perjury,  on  the  ground  of  such  evidence.  His  understand- 
ing of  a  transaction,  if  it  may  be  called  a  fact,  is  one  resting 
entirely  in  his  own  mind,  and  which  cannot  be  disproved." 
Murray  v.  Bethune,  1  Wend.  (N.  Y.)  191;  Nichols  v.  Ore  Co., 
56  N.  Y.  618;  Slater  v.  Demorest  Co.,  94  Ga.  687,  21  S.  E. 
715;  First  Nat.  Bank  v.  Booth,  102  Iowa,  333,  71  N.  W.  238; 
Diehl  v.  State,  157  Ind.  549,  62  N.  E.  51. 

Where  a  witness  testified  as  an  expert  upon  a  hypothetical 
question,  great  latitude  should  be  allowed  in  cross-examination 
of  an  expert  witness  in  order  to  bring  out  the  facts  as  to  wit- 
ness' competency  as  an  expert.  8  Ency.  of  PI.  &  Pr.  767. 
And  for  the  purpose  of  testing  the  skill,  accuracy  and  knowl- 
edge of  the  witness,  the  cross-examiner  is  not  limited  to  facts 
and  theories  founded  in  the  evidence,  but  may  cross-examine 
on  purely  imaginary  and  abstract  questions.  5  Ency.  of  Ev. 
632. 

Ross  &  O 'Sullivan  and  Timmons  &  Baxter,  for  Appellee. 

On  an  issue  as  to  the  terms  of  an  oral  agreement  it  has  been 
held  proper  to  permit  one  of  the  parties  thereto  to  state  how 
he  understood  the  matter.  3  Ency.  of  Ev.,  pp.  5-20,  citing 
Wheeler  v.  Campbell,  68  Vt.  98,  34  Atl.  35;  Linsley  v.  Lovely, 
26  Vt.  123 ;  State  v.  Lockwood,  58  Vt.  378,  3  Atl.  539. 

The  complaint  set  forth  in  detail  the  payments  made  under 
the  option  secured  by  appellee.  The  payments  were  proven, 
and  admitted  by  appellant,  subject  to  objection  as  to  their 
competency.  There  was  no  error  here.  This  was  a  suit  on 
a  quantum  meruit.  The  compensation  was  not  fixed  by  the 
contract.  It  was  therefore  competent  to  prove  what  was  re- 
ceived by  appellant  on  the  contract  secured  by  the  efforts  and 
labor  of  appellee,  in  order  to  enable  the  jury  to  arrive  at  a 
verdict  as  to  what  appellee  was  entitled  to. 

"The  compensation  to  be  made  in  such  cases  is,  by  the  ordi- 
nary judgment  of  business  men,  measured  by  the  results  ob- 
tained. It  is  not  limited  by  the  time  occupied  or  the  labor 
bestowed."  Forsyth  v.  Doolittle,  120  U.  S.  73-78,  7  Sup.  Ct. 
408,  30  L.  Ed.  586.  See,  also,  Morgan  v.  KeUer,  194  Mo.  663, 
92  S.  W.  77;  Glover  v.  Henderson,  120  Mo.  367,  41  Am.  St. 
Rep.  695,  25  S.  W.  178. 
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Where  an  assignment  of  error  is  not  argued  in  appellant's 
brief  it  will  not  be  considered  by  the  supreme  court.  Bail  v. 
Hartman,  9  Ariz.  321,  83  Pac.  358. 

The  supreme  court  cannot  consider  or  review  any  error 
which  would  be  cause  for  a  new  trial,  unless  a  motion  there- 
for, upon  that  ground,  has  been  made  to  the  court  below,  and 
the  ruling  properly  assigned  as  error.  This  has  been  settled 
for  all  time  by  the  supreme  court  of  Arizona  in  the  following 
cases:  Putnam  v.  Putnam,  3  Ariz.  182,  24  Pac.  320;  Santa 
Rita  etc.  Co.  v.  Mercer,  3  Ariz.  181,  73  Pac.  398 ;  Tietjen  v. 
Snead,  3  Ariz.  195,  24  Pac.  324;  Koons  v.  Ariz.  Co.,  3  Ariz. 
204,  32  Pac.  266 ;  Miller  v.  Green,  3  Ariz.  205,  73  Pac.  399 ; 
Albuquerque  Nat.  Bank  v.  Stewart,  3  Ariz.  293,  30  Pac.  303; 
Evans  v.  Olencross,  4  Ariz.  222,  36  Pac.  212 ;  Providence  etc. 
Co.  v.  Marks,  7  Ariz.  74,  60  Pac.  938;  Roy  &  Titcomb  v.  Flin, 
10  Ariz.  80,  85  Pac.  725. 

"The  appellate  court  will  not  grant  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to  the  evidence,  when  the 
testimony  is  conflicting,  and  there  is  any  evidence  to  support 
the  verdict."  Goldman  v.  Sotelo,  7  Ariz.  23,  60  Pac.  696; 
Old  Dominion  etc.  Co.  v.  Andrews,  6  Ariz.  205,  56  Pac.  969 ; 
MiUer  v.  Green,  3  Ariz.  205,  73  Pac.  399;  Barter  v.  County  of 
Pima,  2  Ariz.  88,  11  Pac.  62 ;  McGowan  v.  Sullivan,  5  Ariz. 
334,  52  Pac.  986. 

LEWIS,  J. — This  was  an  action  commenced  by  the  plain- 
tiff and  appellee,  D.  J.  Brislin,  against  the  defendant  and 
appellant,  Felix  Mayhew,  to  recover  for  services  rendered  by 
the  plaintiff  as  middleman  in  effecting  an  optional  contract 
of  sale  of  certain  mining  properties  in  Yuma  county,  Arizona. 
A  verdict  in  the  sum  of  $2,000  was  rendered  against  the  de- 
fendant, upon  which  verdict  judgment  was  duly  entered.  A 
motion  for  new  trial  was  made,  which  was  denied,  and  there- 
upon this  appeal  was  taken. 

The  first  and  second  assignments  of  error  criticise  the  fol- 
lowing rulings  of  the  trial  court:  "Q.  Now,  Mr.  Brislin,  .  .  . 
what  did  you  understand  by  his  (the  defendant's)  remark  to 
you  at  that  time  and  place  as  you  have  testified  to  'that  he 
would  make  it  all  right  with  you'!  (The  defendant  objects 
to  the  question  as  irrelevant  and  immaterial.)  The  Court:  I 
think  it  would  be  competent  for  the  witness  to  state  what  he 
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understood  by  it.  It  would  be  a  matter  for  the  jury  to  de- 
termine what  the  meaning  was.  I  overrule  the  objection. 
Counsel:  The  defendant  excepts  to  the  ruling  of  the  court. 
My  objection  is  that  it  asks  for  a  conclusion,  and  that  it  is  in- 
competent and  immaterial.  A.  My  understanding  was  that 
I  was  to  get  the  usual  commission  on  the  purchase  price  of  the 
property.  (The  defendant  moves  the  court  to  strike  out  the 
answer  of  the  witness  to  the  preceding  question.)  The  Court : 
I  deny  the  motion.''  The  rulings  of  the  trial  court  are  cor- 
rect. Wigmore  says:  "Nevertheless,  for  two  reasons  it  is 
usually  necessary  to  inquire  what  the  'understanding'  of  each 
party  was:  First,  because  it  may  appear  that  both  gave  the 
same  sense  to  the  words,  and  thus  no  conflict  will  exist  and 
the  common  sense  may  be  accepted  and  enforced;  and,  sec- 
ondly, because,  if  there  is  a  conflict,  the  different  senses  must 
be  examined.  It  thus  appears  that  we  must  discriminate  be- 
tween enforcing  the  private  'understanding'  of  one  party,  and 
receiving  evidence  of  such  a  private  'understanding.'  Rul- 
ings of  exclusions  will  usually  or  often  mean  in  reality,  not 
that  the  evidence  should  not  be  listened  to,  but  that  the  pri- 
vate 'understanding'  will  not  be  enforced."  "Wigmore  on 
Evidence  (1904),  sec.  1971,  subd.  "a."  This  statement  is 
applicable  to  the  rulings  here  presented.  The  record  dis- 
closed that  the  appellant  and  appellee  were  friends,  and  that 
the  appellee  was  not  engaged  regularly  in  the  brokerage  busi- 
ness. The  expression  used  by  the  appellant  "that  he  would 
make  it  all  right  with  him"  was  not  free  from  ambiguity.  It 
might  be  a  mere  expression  of  generous  intent  or  a  definite 
promise  of  payment  for  services  rendered.  Hence  it  was 
proper  that  the  private  understanding  of  the  promisee  should 
be  placed  before  the  jury,  not  for  the  purpose  of  enforcing 
such  understanding,  but  for  the  purpose  of  aiding  the  jury  in 
determining  the  sense  in  which  the  words  were  used,  and  in 
finding  whether  the  parties  came  to  an  agreement  in  accord 
with  the  private  understanding  of  the  appellee. 

The  third  assignment  of  error  is  as  to  the  ruling  of  the  trial 
court  admitting  in  evidence  the  complaint,  together  with  the 
contracts  annexed  thereto.  It  is  argued  by  appellant  that  the 
plaintiff  had  fulfilled  his  contract  of  employment  prior  to  the 
making  of  said  contracts  and  that  they  were  incompetent  and 
immaterial.    The  complaint  alleges  that  the  contract  of  em- 
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ployment  required  the  plaintiff  to  act  as  a  middleman  for  the 
purpose  of  negotiating  a  mining  deal  between  the  said  defend- 
ant and  R.  K  Humphrey  and  Charles  H.  Fay  upon  terms  and 
conditions  to  be  fixed  by  said  defendant,  and  that  said  de- 
fendant agreed  to  pay  the  plaintiff  a  reasonable  compensation 
for  said  services.  It  further  alleges  the  performance  of  the 
contract  by  the  plaintiff,  and  that  a  "dear'  was  effected  in 
the  manner  and  form  set  forth  in  certain  contracts,  copies  of 
which  were  attached  as  exhibits  thereto.  The  record  shows 
an  expressed  exclusion  of  the  objection  that  the  proffered  evi- 
dence was  incompetent,  the  sole  objection  being  that  the  evi- 
dence was  immaterial.  These  contracts  were  material  to  show 
an  essential  element  of  the  plaintiff's  case,  namely,  that  a 
"deal"  was  effected.  They  related  to  the  same  deal,  and  the 
later  contracts  were  but  modifications  of  the  earlier  and  in- 
formal memoranda  of  the  agreement. 

The  fourth  assignment  of  error  relates  to  alleged  error  in 
admitting  evidence  that  certain  amounts  of  money  had  been 
paid  on  the  purchase  price  of  the  mining  claims  subsequent  to 
the  giving  of  the  option  and  to  the  commencement  of  the  ac- 
tion. The  rulings  of  the  trial  court  upon  the  admission  of  the 
evidence  complained  of  were  made  while  the  plaintiff  was  on 
his  main  case.  The  complaint,  in  addition  to  the  contract  of 
employment  and  the  various  optional  contracts  hereinabove 
referred  to,  alleged  that  under  the  said  contracts  the  pur- 
chasers had  paid  $227,500  upon  the  purchase  price  of  $300,000, 
and  were  able,  ready,  and  willing  to  pay  the  remainder  as  the 
same  became  due,  and  that  the  full  purchase  price  would  be 
paid  in  accordance  with  the  contract.  The  only  direct  evi- 
dence as  to  the  contract  of  employment  was  that  of  the  plain- 
tiff, who  stated  "that  he  was  to  get  the  usual  commission  on 
the  purchase  price  of  the  property;  that  his  understanding 
was  that,  if  the  deal  fell  through,  he  was  not  expecting  any- 
thing.' '  Without  regard  to  the  doctrine  of  multiple  admis- 
sibility, which  might  be  determinative  of  the  question,  we  will 
consider  the  evidence  as  bearing,  not  upon  the  right  of  the 
plaintiff  and  appellee  to  compensation,  but  as  tending  to 
afford  a  basis  for  determining  the  amount  of  the  compensa- 
tion. This  latter  is  the  ground  of  objection  argued  by  the 
appellant,  who  contends  that  the  contract  was  fully  performed 
when  the  appellee  had  brought  the  parties  together,  and  they 


108  Mathew  v.  Brislin.  [13  Ariz. 

had  made  a  deal,  and  that  the  admission  of  evidence  of  pay- 
ments to  appellant  of  large  sums  after  the  completion  of  the 
deal  and  the  commencement  of  the  suit  had  an  injurious  effect 
and  inevitable  tendency  to  swell  the  amount  which  might 
otherwise  have  been  awarded  to  the  appellee.  The  appellant 
endeavors  to  distinguish  btween  the  rules  which  should  govern 
the  admissibility  of  evidence  as  to  the  reasonable  value  of  a 
broker's  and  middleman's  services.  He  calls  attention  to  the 
fact  that  a  broker  is  only  entitled  to  compensation  upon  effect- 
ing a  sale,  and  that  the  purchase  price  is  a  proper  basis  for 
determining  the  value  of  his  services  because  of  the  nature 
of  the  duty  required.  He  urges  that  it  is  not  so  with  the 
middleman,  who  has  only  occasion  to  introduce  the  parties, 
and  whose  compensation  is  nowise  contingent  upon  the  com- 
pletion of  a  sale.  This  does  not  place  the  broker  and  middle- 
man in  different  categories  with  respect  to  their  compensation. 
A  broker's  employment  may  be  to  negotiate  a  contract  other 
than  that  of  sale,  and  in  such  case  he  is  entitled  to  his  com- 
pensation upon  a  showing  that  he  is  the  efficient  cause  of  the 
formation  of  a  contract  in  accordance  with  the  terms  of  his 
employment.  He  may  be  employed  as  well  to  effect  a  condi- 
tional or  optional  sale  of  a  property  as  to  effect  a  sale  absolute, 
and  would  in  either  event  be  entitled  to  his  commission.  So 
with  the  middleman.  He  may  be  employed  for  divers  pur- 
poses. His  right  to  compensation  accrues  when  he  has  per- 
formed his  contract,  The  compensation  of  the  middleman, 
like  that  of  the  broker,  is  usually  contingent  upon  success. 
The  results  sought  by  the  employer  may  differ,  and  the  test 
of  the  admissibility  of  evidence  may  vary  with  the  results 
sought.  The  amount  of  compensation  to  be  allowed  a  broker 
may  differ  from  that  to  be  allowed  a  middleman,  for  the  ser- 
vice demanded  of  the  first  may  be,  and  generally  is,  greater 
than  that  demanded  of  the  second.  But  we  are  now  concerned, 
not  with  the  amount  of  compensation,  but  with  the  evidence 
admissible  to  afford  a  basis  for  the  determination  of  such 
amount.  In  this  case  the  employment  of  the  middleman  was 
for  the  purpose  of  introducing  certain  parties,  with  whom  the 
principal  might  effect  a  deal.  Such  deal  was  effected.  The 
middleman's  contract  was  thus  consummated.  So  far  the 
proof  of  the  making  of  the  optional  contracts  establishes  one 
element  of  appellee's  case.    It  does  not,  however,  necessarily 
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furnish  the  measure  of  appellee's  compensation.  That  may 
be  an  independent  element.  Under  appellee's  testimony,  the 
compensation  was  contingent,  not  upon  the  effecting  of  a  deal, 
but  of  a  deal  resulting  in  substantial  benefit  to  appellant. 
This  was  not  an  unreasonable  construction  of  the  language 
used  by  the  parties  as  applied  to  the  facts  in  the  case.  Ham- 
mond v.  Crawford,  66  Fed.  425,  14  C.  C.  A.  109. 

No  authority  is  cited  by  appellant  holding  the  evidence  in- 
admissible of  which  complaint  is  here  made.  We  find  no 
authority  directly  in  point  as  to  middlemen.  The  reasoning 
adopted  in  the  more  usual  cases  of  the  real  estate  broker  is 
applicable.  His  contract  is  completed,  and  he  is  entitled  to 
compensation,  even  though  he  be  employed  for  the  purposes 
of  sale,  when  he  has  introduced  a  purchaser  and  his  principal 
chooses  to  waive  that  requirement,  and  enters  into  an  optional 
contract.  The  broker  in  such  case  is  permitted  to  show  that 
subsequent  thereto  the  option  has  been  exercised,  and  the 
courts  allow  him  compensation  upon  the  basis  of  the  amount 
paid  thereon.  Gilder  v.  Davis,  137  N.  Y.  504,  33  N.  E.  599, 
20  L.  R.  A.  398.  "The  compensation  to  be  made  in  such  cases 
is  by  the  ordinary  judgment  of  business  men  measured  by  the 
results  attained.  It  is  not  limited  by  the  time  occupied  or  the 
labor  bestowed."  Forsyth  v.  Doolittle,  120  U.  S.  73-78,  7 
Sup.  Ct.  408,  30  L.  Ed.  586;  Boardman  v.  Hanks  (1904),  185 
Mass.  555,  70  N.  E.  1012;  Blake  v.  Stump,  73  Md.  160,  20  Atl. 
788,  10  L.  B.  A.  103.  There  was  no  error  in  the  rulings  of 
the  trial  court  in  admitting  the  evidence  complained  of  in  this 
assignment. 

The  fifth  assignment  of  error  is  not  argued  in  appellant's 
brief,  and  we  therefore  give  it  no  consideration.  Bail  v.  Hart- 
man,  9  Ariz.  321,  83  Pac.  358. 

The  sixth  assignment  of  error  relates  to  alleged  error  in 
the  sustaining  of  an  objection  to  a  hypothetical  question  upon 
cross-examination  addressed  to  a  witness  who  had  testified  as 
to  the  value  of  the  services  rendered  by  appellee.  The  ruling 
was  based  upon  the  ground  that  there  was  no  testimony  tend- 
ing to  support  the  facts  assumed  in  the  question.  There  is  a 
suggestion  in  the  brief  of  appellants  that  the  latitude  allowed 
in  the  cross-examination  of  an  expert  witness  should  have  per- 
mitted an  answer  because  it  would  bear  upon  the  witness' 
qualification  to  testify.    This  point  is  not  seriously  urged,  and 
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examination  of  the  record  discloses  that  the  question  was  not 
asked  for  that  purpose.  The  question  occurs  at  the  conclu- 
sion of  a  rigorous  cross-examination,  and  the  sole  value  of  an 
answer  thereto  would  be  to  give  an  estimate  of  the  value  of 
the  appellee's  services  if  rendered  under  the  facts  assumed 
in  the  question.  Without  setting  forth  the  question,  it  being 
somewhat  long,  it  is  sufficient  to  say  that  it  contains  elements 
of  fact  which  were  not  in  evidence.  There  must  be  evidence 
tending  to  prove  the  material  facts  assumed  in  a  hypothetical 
question  before  an  answer  thereto  may  be  permitted.  This 
rule  is  not  changed  upon  cross-examination  where  the  ques- 
tion purports  to  relate  to  the  specific  facts  of  the  case,  and 
is  asked  for  the  purpose  of  eliciting  an  answer  as  to  the  value 
of  the  services  rendered.  Nichols  v.  Oregon  Short  Line  Ry. 
Co.,  25  Utah,  240,  70  Pac.  996. 

Assignments  of  error  Nos.  7  to  13,  inclusive,  relate  to  the 
giving  and  refusing  of  instructions  to  the  jury.  The  record 
discloses  that  the  motion  for  new  trial  fails  to  allege  error  in 
the  giving  or  the  refusing  of  instructions.  We  therefore  can- 
not consider  these  assignments.  PicktJmll  v.  Steinfeld,  12 
Ariz.  230,  100  Pac.  779;  Steinfeld  v.  Pickthall,  12  Ariz.  230, 
100  Pac.  779 ;  Pringle  v.  King,  9  Ariz.  76,  78  Pac.  367. 

The  fourteenth  and  fifteenth  assignments  of  error  relate  to 
error  in  the  overruling  of  motion  for  new  trial,  and  raise  ques- 
tions already  considered  and  disposed  of  under  the  other  as- 
signments of  error. 

Assignments  16  and  17  allege  error  in  overruling  the  de- 
fendant's motion  for  new  trial  upon  the  grounds  that  the  evi- 
dence does  not  sustain  the  verdict,  and  that  the  evidence  does 
not  sustain  the  judgment.  We  have  examined  the  record,  and 
find  that  there  is  some  evidence  in  support  of  every  allegation 
of  the  complaint  essential  to  the  verdict  and  judgment.  This 
court  will  not  grant  a  new  trial  upon  the  grounds  alleged 
where  there  is  any  substantial  evidence  in  the  record  to  sup- 
port the  verdict  and  judgment.  Ooldman  v.  Sotelo,  7  Ariz. 
23,  60  Pac.  696 ;  United  States  v.  Copper  Queen  M.  Co.,  7  Ariz. 
80,  60  Pac.  885 ;  Maricopa  etc.  Ry.  Co.  v.  Dean,  7  Ariz.  104, 
60  Pac.  871 ;  Old  Dominion  etc.  Co.  v.  Andrews,  6  Ariz.  205, 
56  Pac.  969 ;  McOowan  v.  Sullivan,  5  Ariz.  334,  52  Pac.  986 ; 
United  States  v.  Chung  Sing,  4  Ariz.  217,  36  Pac.  205 ;  Miller 
v.  Oreen,  3  Ariz.  205,  73  Pac.  399;  Barter  v.  County  of  Pima, 
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2  Ariz.  88,  11  Pac.  62 ;  Copper  Queen  M.  Co.  v.  Arizona  etc. 
Co.,  2  Ariz.  10,  7  Pac.  718;  O'Toole  v.  Melander,  2  Ariz.  392, 
17  Pac.  564;  Tweed  v.  Lowe,  1  Ariz.  488,  2  Pac.  757. 
The  judgment  of  the  trial  court  is  affirmed. 

CAMPBELL  and  DOE,  J  J.,  concur;  DOAN,  J.,  not  sitting 


[Civil  No.  1108.    Rled  April  2,  1910.] 
[108  Pac.  262.] 

THE  SOUTHERN  PACIFIC  RAILROAD  COMPANY,  a 
Corporation,  Defendant  and  Appellant,  v.  HANS 
SVENDSEN,  Plaintiff  and  Appellee. 

1.  Railroads — Ejection  from   Train — Actions — Pleading — Presump- 

tions.— If  one  suing  a  railroad  for  injuries  through  being  ejected 
from  a  freight  train  was  on  the  train  by  virtue  of  any  contractual 
relation,  either  express  or  implied,  it  was  incumbent  on  him  to  set 
it  up  in  his  complaint,  and  in  the  absence  of  such  averment,  he  will 
be  assumed  to  have  been  a  trespasser  whom  defendant's  trainmen 
might  lawfully  eject,  using  a  reasonable  degree  of  force. 

2.  Same  —  Injuries   to    Trespasser  —  Presumptions. — In    an    action 

against  a  railroad  for  damages  to  plaintiff  by  his  ejection  from  a 
freight  train,  defendant's  trainmen,  in  the  absence  of  a  contrary 
showing,  will  be  presumed  to  have  acted  within  the  scope  of  their 
employment. 

3.  Same — Ejection  op  Trespasser— Wanton  and  Willful  Injury. — 

A  railroad  is  liable  where  its  trainmen,  in  ejecting  a  trespasser  from 
a  freight  train,  exceeded  their  rights  and  inflicted  wanton  and  will- 
ful injury. 

4.  Sams— Ejection   prom    Train — Complaint — Sufficiency. — A   com- 

plaint, alleging  that  while  plaintiff  was  riding  on  defendant's  freight 
train,  which  was  moving  at  a*  high  rate  of  speed,  one  of  defendant's 
braxemen,  without  cause  and  acting  under  defendant's  instructions, 
assaulted  plaintiff  and  by  threats,  etc.,  compelled  plaintiff  to  jump 
from  the  train  to  the  ground,  whereupon  plaintiff  was  injured,  suffi- 
ciently stated  a  cause  of  action. 

5.  Same — Sams— Pleading. — In  an  action  against  a  railroad  for  injuries 

to  plaintiff  through  being  ejected  from  a  moving  freight  train  by 
defendant's  trainmen,  it  was  unnecessary  for  plaintiff  to  allege  or 
prove  youth  or  inexperience  in  jumping  from  moving  trains,  and,  in 
the  absence  of  specific  allegations  with  respect  thereto,  plaintiff 
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would  be  presumed  to  have  been  possessed  of  only  ordinary  skill  and 
experience. 
fl.  Same — Same— Wanton  and  Willful  Injury. — That  defendant  rail- 
road's trainmen,  while  the  train  was  moving  rapidly,  forced  plaintiff 
to  jump  from  the  train,  constituted  wanton  and  willful  misconduct. 

7.  Same — Same — Instructions — "Voluntarily." — In  an  action  against 

a  railroad  for  injuries  to  plaintiff  by  being  forced  to  jump  from  a 
moving  freight  train,  the  use  of  the  word  "voluntarily,"  in  an  in- 
struction that,  if  plaintiff  voluntarily  jumped  from  the  train  on  the 
direction  of  the  brakeman,  he  was  guilty  of  contributory  negligence, 
etc.,  was  liable  to  mislead  the  jury. 

8.  Same— Ejection  op  Trespasser— Instructions — "Wanton." — In  an 

action  against  a  railroad  for  injuries  to  one  ejected  from  a  moving 
freight  train,  the  definition  of  the  word  "wanton,"  in  an  instruction 
that  "by  wanton  or  willful  injury  is  meant  an  injury  deliberately 
and  intentionally  inflicted,  or  that  the  person  or  persons  inflicting  the 
injury  acted  with  such  utter  disregard  of  plaintiff's  safety  that  such 
an  intention  to  injure  him  may  be  inferred  therefrom,"  was  too 
narrow  in  its  scope. 

9.  Trial  —  Instructions  —  Instructions  Covered. — The  refusal  of  in- 

structions covered  by  the  given  charge  is  not  error. 

10.  Railroads — Ejection  or  Trespasser — Instructions. — In  an  action 

against  a  railroad  for  injuries  to  one  ejected  from  a  moving  freight 
train,  the  jury  could  not  have  been  misled,  by  the  use  of  the  words 
"and  use  ordinary  care,"  in  an  instruction  that,  if  trainmen  in  re- 
moving a  trespasser  use  no  more  force  than  iB  reasonably  necessary 
and  use  ordinary  care,  the  railroad  is  not  liable,  into  believing  that 
defendant  would  necessarily  be  liable  for  want  of  ordinary  care, 
where  the  court  further  charged  that  plaintiff  was  a  trespasser,  and 
that  defendant  owed  him  no  duty  except  not  to  wantonly  or  willfully 
injure  him. 

11.  Negligence  —  Contributory  Negligence  —  Aggressive  Acts. — The 

doctrine  of  contributory  negligence  has  no  application  in  cases  of 
aggressive  acts  resulting  in  wanton  or  willful  injury. 

12.  Railroads — Ejection  or  Trespasser — Contributory  Negligence — 

Fear. — When,  by  the  negligence  or  misconduct  of  one,  another  is 
suddenly  put  in  peril,  and  while  under  an  apparently  well-grounded 
fear  seeks  to  escape  and  suffers  injury  from  another  source,  the 
author  of  the  original  peril  is  answerable  for  resulting  consequences, 
provided  that  in  attempting  to  escape  the  injured  person  exhibited 
such  conduct  as  might  reasonably  have  been  expected  from  an  ordi- 
narily prudent  person  under  similar  circumstances,  and  hence,  to 
entitle  a  trespasser  on  a  moving  freight  train  to  recover  for  damages 
through  being  ejected  therefrom,  it  is  not  necessary  that  the  conduct 
of  the  trainmen  was  such  as  to  cause  plaintiff  to  lose  his  judgment 
and  self-control  to  the  point  of  automatic  action. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Pima  County.  John  M. 
Campbell,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Frank  Cox  and  Alfred  Franklin,  for  Appellant. 

A  railroad  company  owes  trespassers  no  contract  duty. 
The  general  rule  is  that  it  owes  them  no  duty  except  not  to 
willfully  injure  them,  and  this  rule  applies  to  those  who 
are  attempting  to  steal  a  ride  or  otherwise  trespass  upon  the 
company's  care.  If  the  plaintiff  was  a  trespasser  upon  a 
car  of  the  defendant,  the  defendant  owed  him  no  duty  except 
to  refrain  from  willfully  or  wantonly  injuring  him.  Banks 
v.  Highland  St.  Ry.,  136  Mass.  485 ;  Planz  v.  Boston  &  Albany 
R.  R.,  157  Mass.  377,  32*  N.  E.  356,  17  L.  B.  A.  835;  Mug  ford 
v.  Boston  and  Maine  Ry.,  173  Mass.  10,  52  N.  E.  1078 ;  MasseU 
v.  Boston  Ry.  Co.,  191  Mass.  491,  78  N.  E.  108.  A  tres- 
passer receiving  an  injury  can  recover,  if  at  all,  only  when 
the  injury  was  wantonly  and  willfully  inflicted,  and  when 
no  physical  force  is  used,  the  conduct  of  the  trainmen  must 
be  of  such  an  aggravated  character  as  to  impair  the  mental 
and  physical  ability  of  the  injured  person  to  take  care  of 
himself  and  preclude  any  voluntary  action  whatsoever  on 
his  part. 

A.  A.  Worsley,  for  Appellee. 

DOE,  J. — This  is  an  action  brought  to  recover  damages  for 
injuries  resulting  to  plaintiff  through  his  forcible  ejectment 
from  a  moving  freight  train  of  defendant,  by  its  train  crew. 
To  which  defendant  interposed  a  general  demurrer,  a  gen- 
eral denial,  and  a  plea  of  contributory  negligence.  The  gen- 
eral demurrer  being  overruled,  the  cause  was  tried  by  a  jury, 
which  returned  a  verdict  for  plaintiff  in  the  sum  of  $2,000, 
in  accordance  with  which  verdict  judgment  was  rendered. 
From  the  order  overruling  a  motion  for  a  new  trial,  and  from 
the  judgment,  defendant  prosecutes  this  appeal. 

The  overruling  of  the  demurrer,  the  overruling  of  defend- 
ant's objections  to  the  introduction  of  evidence  on  the  grounds 
set  up  by  the  demurrer,  the  refusal  of  the  court  to  give  cer- 

XIII  Ari*.— * 
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tain  instructions  asked  by  defendant,  the  giving  of  others,  that 
the  verdict  is  unsupported  by  and  contrary  to  the  evidence, 
and  the  overruling  of  the  motion,  constitute  the  assignments 
of  error. 

Had  plaintiff  been  upon  the  cars  of  the  defendant  by 
virtue  of  any  contractual  relation,  either  express  or  implied, 
it  was  incumbent  on  him  to  set  it  up  in  his  complaint,  and, 
in  the  absence  of  such  averment,  he  must  be  assumed  to 
have  been  a  trespasser  whom  defendant's  conductor  and 
brakeman  might  lawfully  eject,  using  a  reasonable  degree 
of  force  to  accomplish  such  purpose.  In  the  absence  of  any 
contrary  showing,  the  conductor  and  brakeman  will  be  pre- 
sumed to  have  acted  within  the  scope  of  their  employment, 
and,  if  they  are  shown  to  have  exceeded  their  right  to  the 
extent  of  inflicting  wanton  or  willful  injury,  the  defendant  is 
liable  therefor. 

While  counsel  for  appellant,  in  their  opening  brief,  appar- 
ently assert  that  the  complaint  is  insufficient,  in  that  it  fails 
to  allege  in  express  terms  that  the  injury  xsomplained  of  wias 
wantonly  or  willfully  inflicted,  yet  in  their  reply  brief  they 
concede  that  it  is  sufficient  if  facts  are  pleaded  from  which 
wantonness  or  willfulness  is  necessarily  implied,  but  insist 
that  the  allegations  of  the  complaint  are  insufficient  to  show 
either  wantonness  or  willfulness.  The  allegations  of  the  com- 
plaint in  this  regard  are  as  follows:  "That  while  plaintiff  was 
riding  on  said  train,  and  while  said  train  was  moving  at  a 
high  rate  of  speed,  Ben  Finn,  one  of  the  brakemen  on  said 
train,  without  cause  or  provocation,  acting  under  orders  and 
instructions  from  the  said  conductor  of  said  train,  and  acting 
under  orders  and  instructions  from  said  defendant  company, 
assaulted  plaintiff,  and  by  threats,  intimidations,  and  force 
compelled  plaintiff  to  jump  from  said  train  to  the  ground. 
That  when  the  plaintiff  struck  the  ground  he  was  thrown  vio- 
lently off  his  feet,  striking  the  ground  with  his  face  and  then 
rolled  and  tumbled  with  great  force.' '  And  that  in  said  fall 
plaintiff  was  thrown  under  the  wheels  of  said  train  while  it 
was  in  rapid  motion,  and  one  of  his  legs  was  cut  off  between 
the  knee  and  the  hip,  and  various  other  injuries  named  in- 
flicted. 

This,  we  think,  constitutes  a  sufficient  allegation  of  ulti- 
mate facts  to  state  a  cause  of  action.    It  was  unnecessary  for 
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plaintiff  to  allege  or  prove  youth  or  inexperience  in  jumping 
from  moving  trains.  In  the  absence  of  specific  allegations 
with  respect  thereto,  the  plaintiff  must  be  presumed  to  have 
been  a  person  possessed  of  neither  more  nor  less  than  ordinary 
skill  and  experience.  It  is  a  matter  of  common  knowledge 
of  which  the  brakeman,  by  reason  of  his  occupation,  could  not 
have  been  ignorant,  that  for  a  pjerson  possessed  of  ordinary 
skill  and  experience  to  jump  from  a  rapidly  moving  train 
will  naturally  and  probably  result  in  injury.  The  alleged 
acts  of  the  brakeman  show,  at  the  least,  a  reckless  disregard 
for  the  safety  of  the  plaintiff  and  an  indifference  to  results 
such  as  to  establish  wantonness  and  were  clearly  wanton  and 
willful,  as  we  have  defined  those  words  in  Conchin  v.  El  Paso 
&  Southwestern  Railroad  Co.,  post,  p.  259,  108  Pac.  260. 

The  fourth  and  fifth  assignments  of  error  are  based  upon 
the  refusal  of  the  court  to  give  the  following  instructions 
asked  by  appellant: 

"I  further  instruct  you,  gentlemen,  as  a  matter  of  law, 
that  from  the  fact  that  this  plaintiff  boarded  the  moving 
train  of  defendant,  without  any  right  or  authority  whatever, 
he  was  a  trespasser,  and  that  fact  alone  was  contributory  neg- 
ligence. The  plaintiff,  having  wrongfully  boarded  the  defend- 
ant company's  train,  defendant  owed  him  no  duty  except  not 
to  willfully  and  wantonly  injure  him ;  and  I  instruct  you  as 
a  matter  of  law  that,  if  he  voluntarily  jumped  from  said 
train  on  the  direction  of  the  brakeman  that  he  would  have 
to  get  off,  he  was  guilty  of  contributory  negligence,  and,  if 
you  believe  from  the  evidence  that  this  is  the  fact,  you  will 
•find  for  the  defendant. 

14  By  wanton  or  willful  injury  is  meant  an  injury  deliber- 
ately and  intentionally  inflicted,  or  that  the  person  or  persons 
inflicting  the  injury  acted  with  such  utter  disregard  of  the 
plaintiff's  safety  that  such  an  intention  to  injure  him  may 
be  inferred  therefrom.' ' 

And  the  sixth  and  seventh  assignments  upon  the  giving  of 
the  following  instructions : 

"If  the  jury  believe  from  the  evidence  that  the  plaintiff 
was  ordered  to  jump  from  said  train  by  the  brakeman,  and 
was  threatened  with  violence  if  he  did  not  so  jump,  while 
the  train  was  in  motion,  and  the  appearance  at  the  time  was 
such  as  to  lead  an  ordinarily  prudent  and  careful  man  to 
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the  conclusion  that  violence  would  be  used  by  said  brakeman 
of  said  company  on  said  train,  and  the  brakeman  was  acting 
within  the  general  scope  of  his  duties,  then  the  plaintiff  was 
not  required  to  wait  until  actually  forced  from  said  train 
by  violence,  and  it  can  make  no  difference,  under  this  set  of 
circumstances,  whether  he  was  ejected  by  actual  force  or  by 
threats,  if  he  jumped  from  said  train  at  the  command  of  an 
employee  of  said  company,  when  he  saw  a  brakeman  coming 
toward  him,  and  threatening  to  throw  him  off,  if  he  did  be- 
lieve that  force  would  immediately  be  used  to  eject  him. 

"It  is  the  right  of  the  employee  of  a  railroad  company,  in 
charge  of  a  train,  on  discovering  a  trespasser  thereon,  to 
remove  him  from  the  train,  and  if,  in  doing  so,  they  use  no 
more  force  than  is  reasonably  necessary  to  effect  such  re- 
moval, and  use  ordinary  care,  the  railroad  company  is  not 
liable  to  the  trespasser  for  any  injuries  resulting  from  such 
removal." 

The  word  "voluntarily,"  as  used  in  the  first  of  these  re- 
quested instructions,  was  liable  to  mislead  the  jury,  and  the 
definition  of  the  word  "wanton"  in  the  second  is  too  narrow 
in  its  scope.  Id  any  event,  the  law  on  the  point  attempted 
to  be  covered  by  these  requested  instructions  is  fully  and 
correctly  stated  by  the  court  in  other  portions  of  its  charge. 
The  first  instruction  given  that  is  cqmplained  of  is  unobjec- 
tionable, and  while  the  second,  standing  alone,  might  be 
subject  to  the  criticism  that,  by  the  use  of  the  words  "and 
use  ordinary  care,"  the  jury  might  have  been  led  to  believe 
that  the  defendant  would  necessarily  be  liable  for  the  want 
of  ordinary  care,  the  jury  could  not  have  been  misled  by  the 
language  complained  of  because  the  court  further  charged 
that  the  plaintiff  was  a  trespasser  upon  the  train,  and  that 
the  defendant  owed  him  no  duty  except  not  to  wantonly  or 
willfully  injure  him. 

The  court  further  charged  in  defendant's  behalf  that: 

"If  the  jury  believe  from  the  evidence  that  the  plaintiff 
was  directed  by  one  or  more  of  the  employees  of  the  defend- 
ant in  charge  of  the  train  to  get  off  the  train,  and  in  response 
to  such  direction  alone,  without  fearing  force,  and  having 
reasonable  ground  to  fear  that  force  would  be  immediately 
used  to  eject  him,  the  plaintiff  attempted  to  get  off  the  train, 
and  in  so  doing  was  injured,  the  plaintiff  cannot  recover. 
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"If  the  jury  believe  from  the  evidence  that  the  plaintiff 
jumped  from  the  moving  train,  not  in  consequence  of  any 
force  or  threats  used  by  the  employees  in  charge  of  the  train, 
but  in  response  to  a  direction  to  get  off  the  train  and  from 
his  own  consciousness  of  his  fault  in  attempting  to  steal  a 
ride,  the  plaintiff  cannot  recover;  or,  if  such  consciousness 
of  wrongdoing  was  one  of  the  causes  which  induced  him  to 
jump  from  the  train,  he  cannot  recover." 

Counsel  for  appellant  urge  that  the  plaintiff  is  shown  to 
have  been  guilty  of  contributory  negligence  sufficient  to  pre- 
vent a  recovery.  The  doctrine  of  contributory  negligence, 
however,  has  no  application  in  cases  of  aggressive  acts  re- 
sulting in  wanton  or  willful  injury.  "The  doctrine  that 
contributory  negligence  will  defeat  recovery  has  no  appli- 
cation where  the  injury  is  the  result  of  the  willful,  wanton, 
reckless  conduct  of  defendant/'    29  Cyc.  509. 

In  L.  8.  &  M.  8.  Ry.  Co.  v.  Bodemer,  139  111.  607,  32  Am. 
St.  Rep.  218,  29  N.  E.  695,  the  court  says:  "Contributory 
negligence,  such  as  that  of  a  trespasser  upon  a  railroad  track, 
cannot  be  relied  on  'in  any  case  where  the  action  of  the  de- 
fendant is  wanton,  willful  or  reckless  in  the  premises,  and 
injury  ensues  as  the  result. '  Bouwmeester  v.  0.  R.  &  I.  R.  R. 
Co.,  63  Mich.  557,  30  N.  W.  337;  Central  R.  R.  Co.  v.  Demon, 
84  Ga.  774,  11  S.  E.  1039." 

In  Birmingham  Railway  &  Electric  Co.  v.  Pinckard,  124 
Ala.  372,  26  South.  880,  the  court  says:  "The  seventh  charge 
requested  by  the  defendant  and  refused  by  the  court  was  not 
limited  to  the  first  count,  which  charged  simple  negligence. 
If  the  defendant  was  guilty  under  the  second  count,  which 
charged  wanton  or  intentional  wrong,  then  there  was  an 
absence  of  negligence,  and  there  could  be  no  such  thing  as 
contributory  negligence.  Contributory  negligence,  presup- 
poses negligence.  The  charge  under  the  second  count  was 
clearly  bad,  and,  as  it  was  not  confined  to  the  first  count,  was 
properly  refused. ' ' 

In  Indianapolis  Union  Ry.  Co.  v.  Boettcher,  131  Ind.  82, 
28  N.  E.  551,  the  supreme  court  of  Indiana,  referring  to 
Pennsylvania  Co.  v.  Sinclair,  62  Ind.  301,  30  Am.  Rep.  185, 
says:  "In  this  latter  case  it  is  held  that  where  an  intent, 
either  actual  or  constructive,  to  commit  an  injury,  exists 
at  the  time  of  its  commission,  such  injury  ceases  to  be  a 
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merely  negligent  act,  and  becomes  one  of  violence  and  aggres- 
sion ;  and  that  when  the  injury  sued  for  is  alleged,  either  in 
terms  or  in  substance,  to  have  been  willfully  or  purposely 
committed,  contributory  negligence  ceases  to  be  a  defense." 

The  supreme  court  of  Missouri,  in  Holwerson  v.  St.  L.  & 
Sub.  By.,  157  Mo.  216,  57  S.  W.  770,  50  L.  B.  A.  850,  said: 
"This  exception  proceeds,  not  upon  the  theory  that  the  de- 
fendant has  been  guilty  of  another  and  independent  act  of 
negligence  which  is  the  sole  cause  of  the  injury  and  which 
must  be  charged  as  a  separate  and  independent  cause  of 
action,  but  upon  the  ground  that  the  negligence  he  was  then 
in  the  very  act  of  perpetrating  was  characterized  by  such 
recklessness,  willfulness,  or  wantonness  as  that  he  shall  not 
be  heard  to  say  that  the  plaintiff  was  also  guilty  of  contribu- 
tory negligence.  This  doctrine,  that  contributory  negligence 
is  no  defense  to  an  injury  wantonly  inflicted,  is  also  stated 
in  Shearman  and  Bedfield  on  Negligence,  fifth  edition,  section 
64,  as  follows:  'The  rule  excluding  a  recovery  in  cases  of 
contributory  negligence  is,  of  course,  only  applicable  to  actions 
founded  upon  negligence.  It  is  universally  conceded  that  the 
greatest  contributory  fault,  including  a  willful  trespass,  is 
no  defense  to  an  action  for  willful  injuries.  Thus  a  trespasser 
upon  a  railroad  train,  or  street-car,  who  is  pushed  off,  or 
forced,  or  frightened,  into  jumping  off,  while  the  train  is  in 
motion,  is  not  debarred  from  recovery  by  his  own  fault,  either 
in  originally  entering  the  car  or  in  quitting  it  while  in  motion.' 
.  .  .  The  same  rule  is  laid  down  in  Beach  on  Contributory 
Negligence,  third  edition,  section  64,  where  the  author  says: 
'When  the  wrongdoing  of  the  defendant  is  merely  negligence, 
the  contributory  negligence  of  the  plaintiff  may,  as  is  well 
understood,  operate  as  a  defense;  but,  when  the  defendant's 
conduct  is  willful,  it  is  no  longer  negligence,  and,  when  the 
injury  sustained  by  the  plaintiff  is  the  result  of  the  wanton 
and  willful  act  of  the  defendant,  the  question  of  the  plaintiff's 
contributory  negligence  as  a  defense  cannot  arise.  In  order 
to  constitute  contributory  negligence  on  the  part  of  the  plain- 
tiff, there  must  be  negligence  on  the  part  of  the  defendant. 
It  is,  accordingly,  the  settled  rule  that  when  the  defendant's 
conduct  amounts  to  willfulness,  and  when  the  mischief  is  occa- 
sioned by  his  intentional  and  wanton  wrongdoing,  the  plain- 
tiff's negligence  is  no  defense.'  " 
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It  is  further  contended  by  counsel  for  appellant:  "The  law 
is  that  fright  is  not  enough  to  justify  a  trespasser  in  jumping 
from  a  train  in  the  face  of  obvious  danger,  but  that  the  con- 
duct of  the  trainmen  must  be  such  as  to  cause  the  trespasser 
to  lose  his  judgment  and  self-control  to  the  point  of  automatic 
action,  and  that  the  action  of  the  plaintiff  in  jumping  was 
wholly  involuntary."  This  statement  would  seem  to  consti- 
tute its  own  refutation,  for,  if  correct,  a  trespasser  threatened 
with  instant  death  by  an  armed  brakeman  unless  he  jumped 
from  a  moving  train,  who  so  jumped,  under  the  reasonable 
and  well-grounded  apprehension  that  his  death  was  otherwise 
certain,  and  deliberately  chose  the  probability  of  a  lesser  in- 
jury, could  not  recover. 

The  correct  rule  is  stated  in  Woolery,  Admr.,  v.  L.  N.  A.  & 
C.  Ey.  Co.,  107  Ind.  381,  57  Am.  Bep.  114,  8  N.  E.  226,  as 
follows:  "When,  by  the  negligence  or  misconduct  of  one,  an- 
other is  suddenly  put  in  peril,  if  the  person  so  imperiled,  while 
under  the  impulse  of  an  apparently  well-grounded  fear,  seeks 
to  escape,  and  suffers  injury  from  another  source,  the  author 
of  the  original  peril  is  answerable  for  all  the  consequences 
which  ensued,  provided  that  in  attempting  to  make  his  escape 
the  injured  person  exhibited  such  conduct  as  might  reasonably 
have  been  expected  from  an  ordinarily  prudent  person  under 
similar  circumstances.  The  inquiry  in  such  a  case  always  is : 
Did  the  negligence  of  the  defendant  put  the  injured  person 
to  the  choice  of  adopting  the  alternative  of  an  attempt  to 
escape,  or  to  remain  under  an  apparent  well-grounded  appre- 
hension of  serious  personal  injury!  Did  he  act  with  ordinary 
prudence,  considering  all  the  circumstances  which  surrounded 
him,  or  was  his  injury  the  result  of  a  rash  apprehension  of 
danger  which  did  not  exist t" 

We  find  substantial  evidence  tending  to  support  every  essen- 
tial allegation  of  the  complaint,  and,  no  error  appearing  in 
the  record,  the  judgment  of  the  district  court  is  affirmed. 

KENT,  C.  J.,  and  DOAN  and  LEWIS,  JJ.,  concur. 
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[Civil  No.  1124.     Filed  April  2,  1910.] 
[108  Pac.  461.] 

W.  S.  TEVIS,  W.  M.  McKITTRICK  and  THE  PACIFIC 
SURETY  COMPANY,  Defendants  and  Appellants,  v. 
JEPP  RYAN,  T.  C.  RYAN  and  E.  B.  RYAN,  Plaintiffs 
and  Appellees. 

1.  Contracts— Construction — Words. — In  determining  the  meaning  of 

a  word  in  a  contract,  it  should  not  be  separated  from  its  context, 
nor  considered  apart  from  other  provisions  which  may  throw  light 
upon  its  meaning,  but  the  contract  should  be  viewed  aB  an  entirety. 

2.  Same — Same— Particular  Words — "Reinvest." — A  corporation  was 

involved  financially,  its  property  having  been  Bold  under  execution, 
and  the  time  for  redemption  being  about  to  expire.  Plaintiffs  owned 
four-sevenths  of  the  capital  stock,  and  defendants  three-sevenths. 
To  give  defendants  a  controlling  interest,  the  parties  contracted  that 
plaintiffs  should  transfer  their  interest  to  defendants,  with  the  ex- 
ception of  279,500  shares,  which  were  to  be  retained,  defendants  to 
have  two  years  in  which  to  comply  with  the  contract,  and  should  they 
fail  to  so  comply,  the  "interest"  of  plaintiffs  should  reinvest  in  them 
in  the  same  proportion  as  they  held  and  were  possessed  of  at  the 
signing  of  the  agreement.  Held,  that  upon  default  of  defendants, 
in  view  of  the  fact  that  the  word  "reinvest"  implies  a  previous 
divestiture  and  the  use  of  the  phrase  "in  the  same  proportion  and 
ratio  as  they  were  held  and  possessed  of,"  whereas  plaintiffs  never 
had  possession  of  the  corporate  property  as  such,  plaintiffs  were  en- 
titled to  recover  their  interest  conveyed  in  the  stock  only,  and  not 
in  the  property  of  the  corporation. 
8.  Same— Breach — Damages — Proximate  and  Remote  Consequences. 
The  proximate  damage  resulting  from  breach  of  the  contract  was 
the  loss  of  the  value  of  the  stock  to  be  returned,  and,  plaintiffs  hav- 
ing retained  279,500  shares  of  their  four-sevenths  interest,  loss  in 
value  of  such  shares  was  a  remote  and  indirect  result  of  the  breach, 
not  such  as  the  other  parties  must  have  contemplated;  and  plaintiffs' 
measure  of  damages  for  breach  of  the  contract  was  the  loss  of  value 
only  of  the  stock  to  be  returned. 

4.  Evidence — Value  or  Corporate  Stock. — In  the  absence  of  any  other 

evidence  of  value,  the  par  value  is  presumptively  the  value  of  cor- 
porate stock,  but  evidence  of  the  insolvency  of  the  corporation,  the 
value  of  its  property,  and  its  liabilities,  is  admissible  to  show  the 
value  of  its  stock. 

5.  Appeal  and  Error— Reviews-Right  Result  by  Wrong  Method. — 

Where  the  result  is  right,  though  the  method  of  reaching  it  is  wrong, 
and  though  the  jury  may  have  found  their  verdict  on  an  incorrect 
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theory  of  the  case,  the  error  is  harmless,  and  the  judgment  will  not 
be  reversed. 

6.  8A.MB— Review — Construction  op  Pleading. — Where  the  construction 

placed  upon  a  complaint  by  the  trial  court  accords  with  the  evidence 
introduced  and  the  instructions  given,  the  supreme  court  will  adopt 
such  construction. 

7.  Same — Reservation  in  Lower  Court  or  Grounds  or  Review — New 

Theory  on  Appeal. — A  party  cannot  on  appeal  abandon  the  theory 
of  the  case  to  which  he  has  assented  upon  the  trial  and  substitute 
another. 

8.  Evidence  —  Admissions  or  Counsel  —  Effect.— On  trial,  as  bearing 

upon  the  issue  involved,  admissions  of  counsel  may  be  the  ground  of 
the  court's  procedure  equally  as  if  established  by  clearest  proof,  but 
mere  unguarded  expressions  of  counsel  or  ambiguous  statements  may 
not  be  the  basis  of  the  court's  action. 

9.  Trial — Admissions  or  Counsel— Construction. — In  an  action  for 

breach  of  contract,  whereby  plaintiffs  conveyed  their  four-sevenths 
interest  in  a  corporation  less  an  amount  of  stock  retained,  statements 
of  defendants'  counsel  that  the  suit  was  simply  to  recover  the  value 
of  four-sevenths  of  the  stock  of  the  corporation,  and  not  the  value 
of  the  stock  retained,  were  merely  an  admission  of  counsel's  view  of 
the  theory  of  plaintiffs'  claim  as  set  forth  in  their  complaint,  and 
not  an  admission  of  the  theory  or  fact  that,  if  plaintiffs  were  entitled 
to  damages,  the  extent  thereof  should  be  the  value  of  four-sevenths 
of  the  capital  stock. 

10.  Appeal  and  Error — Disposition  or  Cause — Affirmance  upon  Con- 
dition  or  Remittitur. — Where  the  evidence  and  the  verdict  afford 
the  supreme  court  a  basis  for  the  computation  of  the  correct  sum  to 
be  awarded  plaintiffs,  but  an  excessive  amount  has  been  allowed,  the 
supreme  court  may  render  judgment  for  plaintiff  on  condition  that 
remittitur  be  made  under  Civil  Code  of  1901,  paragraph  1588,  pro- 
viding that,  if  a  judgment  be  for  excessive  damages,  and  is  removed 
to  the  supreme  court,  the  successful  party  may  remit  the  excess,  and 
judgment  may  be  rendered  for  the  proper  amount. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  Maricopa  County.  Ed- 
ward Kent,  Judge.  Affirmed  on  condition  that  a  remittitur 
be  made. 

The  facts  are  stated  in  the  opinion. 

Ben  Goodrich,  A.  C.  Baker  and  Chas.  Bowman,  for  Appel- 
lants. 

The  written  contract  is  complete,  unambiguous  and  definite, 
and  requires  no  parol  evidence  to  explain  it,  that  no  interest 
in  the  property  or  mines  of  the  corporation  is  comprehended 
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or  covered  by  the  contract  or  within  its  terms  or  stipulations. 
The  law  controlling  the  operation  of  a  contract  is  deemed  to 
be  within  the  contemplation  of  the  parties,  as  much  as  the 
words  in  which  it  is  expressed,  and  becomes  an  essential  part 
of  it.  Union  Selling  Co.  v.  Jones,  128  Fed.  672,  63  C.  C.  A. 
224;  Walker  v.  Whitehead,  16  Wall.  (U.  S.)  314,  317,  21  L.  Ed. 
357;  Bulkley  v.  United  States,  19  Wall.  (U.  S.)  37,  40,  22 
L.  Ed.  62;  Manistee  Iron  Works  v.  Lumber  Co.,  92  Wis.  28, 
65  N.  W.  865.  The  intention  of  the  contracting  parties  is 
to  control.  Canal  Co.  v.  HM,  15  Wall.  (U.  S.)  94,  21  L.  Ed. 
64;  Pressed  Steel  Car  Co.  v.  Eastern  R.  Co.,  121  Fed.  609, 
57  C.  C.  A.  635;  2  Page  on  Contracts,  par.  1104.  And  this 
intention  must  be  deduced  from  the  entire  agreement.  The 
law  controlling  the  operation  of  a  contract  is  an  essential 
part  of  it.  Where  a  contract  is  susceptible  to  two  construc- 
tions, one  of  which  makes  the  contract  equitable  and  reason- 
able and  the  other  unconscionable  and  unreasonable,  the 
former  will  be  adopted.  Scott  v.  United  States,  12  Wall. 
(U.  S.)  443,  20  L.  Ed.  438;  Hume  v.  United  States,  132  U.  S. 
406,  10  Sup.  Ct  134,  33  L.  Ed.  393.  The  court  erred  in  the 
admission  of  parol  evidence  which  contradicted,  varied,  al- 
tered and  added  to  the  written  contract.  "The  rule  that  a 
written  contract  cannot  be  varied  by  parol  extends  to  the 
legal  import  or  intendment  of  the  contract,  as  well  as  to  the 
terms  or  words  in  which  it  is  written."  Union  Selling  Co. 
v.  Jones,  128  Fed.  677,  63  C.  C.  A.  224;  Bast  v.  Bank,  101 
U.  S.  93,  25  L.  Ed.  794.  "Where  there  is  a  contract  appear-' 
ing  on  its  face  to  be  complete,  with  mutual  obligations  to  be 
performed,  you  can  no  more  add  to  or  contradict  its  legal 
effect  by  parol  stipulations,  preceding  or  accompanying  its 
execution,  than  you  can  alter  it,  through  the  same  means,  in 
any  other  respect."  Thomas  v.  Scutt,  127  N.  Y.  133,  27  N. 
E.  961.  "When  the  language  employed  in  a  contract  is  not 
free  from  ambiguity,  or  when  its  interpretation  depends  upon 
the  sense  in  which  the  words  are  used  in  view  of  the  subject 
to  which  they  relate,  the  relation  of  the  parties  and  the  sur- 
rounding circumstances  properly  applicable  to  it,  the  intent 
of  the  parties  becomes  a  matter  of  inquiry,  and  the  interpre- 
tation of  the  language  used  is  a  mixed  question  of  law  and 
fact,  to  be  determined  by  the  jury"  (Norton  v.  Shields.  132 
Fed.  873) ;  and  should  be  submitted  to  the  jury  under  proper 


April,  1910.]  Tevis  v.  Ryan.  123 

instructions  from  the  court.  Coquillard  v.  Eovey,  23  Neb. 
622,  8  Am.  St.  Rep.  134,  37  N.  W.  479;  Milwaukee  By.  Co. 
v.  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256. 

Neal  &  Sutter,  J.  T.  Kingsbury  and  Eugene  S.  Ives,  for 
Appellees. 

The  evidence  objected  to  was  offered  and  received,  not  for 
the  purpose  of  varying  the  terms  of  the  contract,  but  for  the 
purpose  of  showing  the  circumstances  surrounding  its  mak- 
ing, in  order  to  aid  the  court  in  its  interpretation.  "When 
an  instrument  has  been  correctly  construed  according  to  its 
terms,  it  is  harmless  error  to  admit  incompetent  testimony 
to  show  its  interpretation.,,  Taylor  v.  Hodges,  105  N.  C.  344, 
11  S.  E.  156.  It  is  the  duty  of  the  court,  and  not  of  the 
jury,  to  interpret  a  contract.  "The  court  decided  to  hear 
oral  testimony  from  the  parties  to  the  transaction,  so  as  to 
put  the  court  in  the  position  of  said  parties  at  the  time  the 
transfers  were  made;  not  for  the  purpose  of  reading  into 
those  assignments  or  contracts  any  new  conditions,  or  vary- 
ing or  changing  their  meaning,  but  for  the  purpose  of  as- 
certaining what  the  parties  themselves  meant  by  the  terms 
used  in  the  written  bills  of  sale  executed."  Chicago  Cheese 
Co.  v.  Fogg,  53  Fed.  73.  "It  is  well-settled  law  that  written 
instruments  are  always  to  be  construed  by  the  court,  ex- 
cept when  they  contain  technical  terms  or  terms  of  art,  or 
when  the  instrument  is  introduced  in  evidence  collaterally, 
or  where  its  effect  depends  not  merely  upon  the  construction 
and  meaning  of  the  instrument,  but  upon  extrinsic  facts  and 
circumstances,  in  which  case  the  inference  to  be  drawn  from 
it  must  be  left  to  the  jury."  Ooddard  v.  Foster,  17  Wall. 
(N.  Y.)  123,  21  L.  Ed.  589. 

LEWIS,  J. — This  is  an  action  brought  to  recover  damages 
for  breach  of  contract.  The  facts  in  so  far  as  essential  to 
determination  of  the  case  are  as  follows : 

In  November,  1902,  the  Turquoise  Copper  Mining  and 
Smelting  Company,  a  corporation,  was  the  owner  of  certain 
mining  claims  in  Cochise  county,  Arizona.  At  that  time  its 
property  had  been  sold  for  approximately  $23,000,  upon  an 
execution  in  aid  of  a  judgment,  to  one  T.  B.  McPherson. 
The  time  for  redemption  was  to  expire  January  31,  1903. 
Upon  November  29,  1902,  a  conference  was  held  between  W. 


124  Tevis  v.  Ryan.  [13  Ariz. 

H.  McKittrick,  one  of  the  appellants,  and  the  appellees,  which 
resulted  in  the  execution  of  an  agreement  between  the  appel- 
lants and  the  appellees,  the  alleged  breach  of  which  is  the 
subject  matter  in  suit.  This  agreement  may  be  summarized 
thus: 

Whereas,  the  parties  above  mentioned  represent  all  the 
stock  in  the  Turquoise  Copper  Mining  and  Smelting  Company, 
a  corporation;  and,  whereas  the  first  parties  (the  appellants) 
now  own  and  control  three-sevenths  of  the  capital  stock  of 
said  corporation,  and  parties  of  the  second  part  (the  appel- 
lees) four-sevenths  of  the  capital  stock  thereof,  and  whereas 
the  first  parties  are  desirous  of  securing  the  controlling  in- 
terest of  the  said  capital  stock  of  said  corporation,  and  thereby 
obtaining  the  full  management  of  the  affairs  of  the  said  cor- 
poration: Now,  therefore,  in  consideration  of  the  conversion 
of  the  capital  stock  from  its  original  capitalization  to  one 
million  shares  of  the  par  value  of  one  dollar  ($1)  each  and 
the  placing  of  240,000  shares  of  said  capital  stock  in  the 
treasury  of  the  company  to  be  sold  in  whole  or  in  part  by  the 
said  first  parties  at  such  price  or  prices  as  the  board  of  direc- 
tors !of  said  corporation  may  deem  advisable,  the  moneys  to 
be  used  first  to  pay  off  a  certain  judgment  hVld  by  T.  B.  Mc- 
Pherson,  and  second  to  develop  the  claims  of  the  company, 
the  second  parties  agree  that  the  officers  of  the  company  now 
representing  the  second  parties  shall  resign,  permitting  the 
first  parties  to  choose  officers  as  they  may  desire.  Said  second 
parties  further  agree  to  give  the  first  parties  as  their  interest 
in  the  company  280,500  shares  of  the  capital  stock ;  the  second 
parties  to  receive  279,500  shares,  the  remaining  200,000  shares 
to  be  issued  to  W.  H.  McKittrick,  as  trustee,  and  to  be  divided 
between  the  parties  in  the  proportion  of  101,000  to  the  first 
parties  and  99,000  shares  to  the  second  parties.  All  of  the 
parties  agree  to  use  their  best  endeavors  to  sell  the  trust  stock 
at  not  less  than  par,  the  proceeds  to  be  divided  pro  rata  until 
reimbursed  for  the  money  then  expended  upon  the  property, 
when  the  remaining  shares  shall  be  divided  between  them  ac- 
cording to  their  respective  interests  in  the  ratio  aforesaid.  It 
is  further  agreed  that  none  of  the  individual  holdings  shall 
be  sold  until  the  trust  stock  has  been  sold  or  apportioned,  and 
that  the  second  parties  shall  not  be  liable  for  any  expense  con- 
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nected  with  the  operation  of  the  company,  excepting  the  ex- 
pense of  selling  the  trust  stock. 

The  contract  then  concludes:  "It  is  further  agreed  that  the 
parties  of  the  first  part  shall  have  a  term  of  two  years  in 
which  to  comply  with  all  the  requirements  of  this  contract. 
Should  they  fail  or  refuse  to  comply  with  all  the  agreements 
and  stipulations  herein  mentioned  within  the  period  afore- 
said, then  this  agreement  shall  become  null  and  void  and  of 
no  effect,  otherwise  to  remain  in  full  force  and  effect.  Should 
this  contract  be  annulled  by  any  failure  of  the  parties  of  the 
first  part  to  do  any  and*  all  things  herein  required  of  them, 
then  the  interest  of  the  second  parties  shall  reinvest  in  them 
in  the  same  proportion  and  ratio  as  they  held  and  were  pos- 
sessed of  at  the  signing  of  this  agreement."  This  clause  has 
been  denominated  by  counsel  as  the  "reinvestment  clause,' ' 
and  for  convenience  will  be  so  referred  to  hereinafter. 

Pursuant  to  the  terms  of  this  contract,  the  appellees  re- 
signed from  the  management.  The  appellants  thereupon  as- 
sumed control,  and  selected  directors  and  officers.  The  arti- 
cles of  incorporation  were  amended,  changing  the  capital  stock 
from  100,000  shares  at  $10  each  to  1,000,000  shares  at  $1  each. 
The  old  certificates  of  stock  were  surrendered,  canceled,  and 
new  certificates  issued ,  the  appellees  receiving  and  ever  since 
holding  279,500  shares.  The  reorganization  of  the  company 
was  not  effected  until  January  26, 1903,  and  in  order  to  obtain 
the  necessary  funds  with  which  to  redeem  from  the  sale  to 
McPherson,  the  corporation  borrowed  $30,000  upon  its  note 
from  W.  S.  Tevis,  one  of  the  appellants.  This  note  was  sub- 
sequently transferred  to  the  Western  company.  McKittrick, 
acting  for  the  corporation,  redeemed  the  mines  from  the 
sheriff's  sale  to  McPherson.  Thereafter  32,000  shares  of  the 
treasury  stock  were  sold  for  twenty-five  cents  a  share,  netting 
the  corporation  $8,000,  which  funds  were  used  by  the  corpora- 
tion for  further  development  of  the  mines.  The  interest  upon 
the  $30,000  note  in  the  hands  of  the  Western  company  was 
met  by  additional  funds  borrowed  from  Tevis,  for  which  notes 
were  given,  and  these  notes  transferred  to  the  Western  com- 
pany. On  May  16,  1904,  the  balance  of  the  treasury  stock, 
208,000  shares,  was  sold  for  three-fourths  of  a  cent  a  share. 
Sometime  subsequent  to  November  29,  1904,  an  action  was 
commenced  by  the  Western  company  in  Kern  county,  Calii'or- 
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ilia,  to  recover  upon  the  promissory  notes  given  by  the  cor- 
poration, and  upon  May  24, 1905,  judgment  was  by  it  obtained 
for  $44,078.05.  The  evidence  tends  to  show  that,  prior  to  the 
obtaining  of  such  judgment,  a  demand  was  made  upon  the 
appellants  by  the  appellees  to  be  reinvested  with  their  in- 
terests in  the  property.  This  demand  was  ignored  by  the  ap- 
pellants. Shortly  thereafter  an  action  was  commenced  upon 
the  judgment  of  the  Western  company  in  Cochise  county,  in 
which  judgment  was  rendered  against  the  Turquoise  company 
for  $44,549.43  upon  July  20,  1905.  At  the  same  time  W.  H. 
McKittrick  obtained  a  judgment  against  the  corporation  in 
Cochise  county  for  $9,975  for  services  rendered  to  the  cor- 
poration as  general  manager.  This  judgment  was  transferred 
to  the  Western  company.  On  August  12,  1905,  the  sheriff  of 
Cochise  county  sold  the  properties  of  the  corporation  on  an 
execution  issued  upon  the  Western  company's  judgment  to 
the  judgment  creditor,  and,  the  property  not  being  redeemed, 
on  July  11,  1906,  a  sheriff's  deed  conveying  the  property 
to  the  Western  company  was  issued.  On  July  20,  1908,  the 
Western  company  deeded  the  properties  to  the  Tejon  Mining 
Company,  incorporated  by  the  appellants.  A  written  de- 
mand, the  date  of  which  does  not  appear,  was  made  upon  the 
appellants  by  the  appellees  some  time  after  the  issuance  of 
the  sheriff's  deed  to  the  Western  company.  Thereafter  the 
appellees  filed  suit  in  the  court  below  to  recover  damages  aris- 
ing from  the  refusal  of  appellants  to  reinvest  them  with  a 
four-sevenths  interest  in  the  property,  in  the  sum  of  $200,000. 
The  case  was  tried  to  a  jury,  and  a  verdict  returned  in  favor 
of  the  appellees.  Judgment  was  entered  on  the  verdict 
against  the  appellants  Tevis  and  McKittrick  in  the  sum  of 
$132,000,  and  also  against  the  Pacific  Surety  Company,  surety 
for  the  appellants  upon  a  bond  theretofore  given  in  said  cause, 
for  the  sum  of  $104,000.  Motion  for  new  trial  was  made, 
which  motion  was  denied,  and  thereupon  this  appeal  was  taken 
and  perfected. 

The  principal  question  is  as  to  the  correctness  of  the  instruc- 
tion of  the  trial  court  as  to  the  measure  of  damages:  "You 
shall  ascertain  the  value  of  the  property  at  the  time  that  the 
plaintiffs  demanded  that  defendants  reinvest  them  with  their 
interests  therein.  You  should  deduct  therefrom  the  amount 
of  the  claim  of  the  Western  company  with  interest,  to  wit, 
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$39,000,  and  then  award  the  plaintiffs  four-sevenths  of  the 
balance  remaining."  The  true  measure  of  damages  is  de- 
pendent upon  the  interpretation  of  the  words  in  the  contract 
contained  in  the  reinvestment  clause:  "The  interest  of  the 
second  parties  shall  reinvest  in  them  in  the  same  proportion 
and  ratio  as  they  held  and  were  possessed  of  at  the  signing  of 
thi9  agTeement.,,  Counsel  for  appellants  argue  that  the  word 
" interest' '  necessarily  means  stock,  and  could  not  under  any 
circumstances  mean  property.  Counsel  for  appellees  urge 
that  the  word  "interest"  is  more  comprehensive  than  "stock"  ; 
that  the  ownership  of  an  interest  may  or  not  be  ownership 
of  stock,  and  that  the  meaning  to  be  attached  to  it  must  de- 
pend entirely  upon  the  conditions  prevailing  at  the  time  when 
it  became  the  duty  of  Tevis  and  McKittrick  to  reinvest  the 
Byans.  In  interpreting  the  word  "interest,"  we  should  not 
separate  it  from  its  context,  nor  should  we  consider  it  apart 
from  other  provisions  which  may  throw  light  upon  its  mean- 
ing. We  are  called  to  view  this  contract  as  an  entirety,  and 
determine  from  the  internal  evidence  it  affords  the  meaning 
to  be  attached  to  the  word.  O'Brien  v.  Miller,  168  U.  S.  287- 
297,  18  Sup.  Ct.  140,  42  L.  Ed.  46ft;  Pressed  Steel  Car  Co.  v. 
Eastern  Ry.  Co.,  121  Fed.  609,  57  C.  C.  A.  635. 

Reviewing  the  contract,  we  find  the  parties  represent  all 
of  the  capital  stock;  the  parties  of  the  first  part  (appellants) 
own  and  control  three-sevenths  of  the  capital  stock;  the  par- 
ties of  the  second  part  (appellees)  four-sevenths  of  the  capital 
stock ;  the  parties  of  the  second  part  are  desirous  of  securing 
the  controlling  interest  of  the  said  capital  stock ;  the  appellees 
give  to  the  appellants  part  of  their  stock  holdings  upon  cer- 
tain conditions  and  agreements  to  be  by  them  performed,  and 
it  concludes:  "Should  this  contract  be  annulled  by  any  failure 
of  the  parties  of  the  first  part  to  do  any  and  all  things  herein 
required  of  them,  then  the  interest  of  the  second  parties  shall 
reinvest  in  them  in  the  same  proportion  and  ratio  as  they 
held  and  were  possessed  of  at  the  signing  of  this  agreement. ' ' 
To  give  the  word  "interest  "  the  meaning  of  interest  in  prop- 
erty in  preference  to  interest  in  the  capital  stock  is  to  deprive 
the  word  "reinvest"  of  force,  for  it  implies  a  previous  divesti- 
ture. It  is  to  destroy  the  significance  of  the  concluding 
clause  "in  the  same  proportion  and  ratio  as  they  held  and 
were  possessed  of,"  for  there  was  never  a  holding  or  posses- 
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sion  by  them  of  the  property  of  the  corporation  as  such.  We 
give  a  proper  legal  meaning  to  the  word  " interest' '  by  inter- 
preting it  as  interest  in  the  capital  stock.  If  the  word  be  used 
in  a  sense  less  accurate,  we  must  still  deem  it  to  be  used  in 
its  proper  legal  sense,  unless  such  interpretation  as  tested  by 
the  specific  circumstances  under  which  it  is  used  would  result 
in  the  absurdity  of  rendering  it  unmeaning.  In  that  case  by 
construction  it  would  be  proper  to  place  upon  it  the  less  ac- 
curate meaning  evidently  intended  by  the  parties,  as  shown 
by  the  circumstances  giving  rise  to  its  use.  The  circumstances 
in  evidence  under  which  the  contract  was  executed  may  be 
briefly  stated.  The  corporation  was  involved  financially;  its 
property  had  been  sold  under  execution ;  the  time  for  redemp- 
tion was  about  to  expire;  the  purchaser  under  the  execution 
sale  was  taking  his  certificate  of  sale  in  trust  for  the  holders 
of  the  majority  of  the  stock  of  the  corporation.  A  corporate 
meeting  was  being  held.  The  holders  of  the  minority  interest 
in  the  capital  stock  accused  the  holders  of  the  majority  in- 
terest of  an  attempt  to  "freeze  them  out."  This  was  denied, 
and  as  evidence  of  good  faith  the  majority  interest  entered 
into  this  agreement.  Applying  the  language  of  the  contract 
to  the  situation  as  it  then  existed,  its  construction  is  the  same 
as  the  interpretation  heretofore  given. 

The  contract  contemplated  selling  stock  of  the  corporation 
to  the  public.  It  would  have  been  impossible  for  the  appel- 
lants, acting  in  good  faith  with  the  stockholders  so  secured, 
to  have,  upon  the  failure  of  their  plans,  devested  the  corpora- 
tion of  the  title  to  the  mines  and  invested  appellees  with  a 
four-sevenths  interest  therein.  To  hold  that  the  contract  re- 
quired a  return  of  a  four-sevenths  interest  in  the  property 
would  call  for  the  assumption  that  the  parties  had  it  in  mind, 
if  the  scheme  failed,  that  the  appellants  would  invest  the  ap- 
pellees with  title  to  a  four-sevenths  interest  in  the  property 
as  against  a  corporation  of  which  they  were  majority  stock- 
holders, as  well  as  directors  and  officers.  This  would  contem- 
plate placing  the  appellants  in  a  position  where  their  pecu- 
niary interest  would  clash  with  their  duties.  The  reasoning 
of  the  eases  which  hold  that  all  agreements  for  pecuniary  con- 
sideration to  control  or  influence  the  conduct  of  directors, 
stockholders,  or  agents  of  corporations  charged  with  duties  of 
a  fiduciary  character  to  private  parties  are  against  thef  true 
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policy  of  the  state,  which  is  to  secure  fidelity  in  the  discharge 
of  such  duties,  is  applicable.  Woodstock  Iron  Co.  v.  Rich- 
mond &  Danville  Extension  Co.,  129  U.  S.  643;  9  Sup.  Ct. 
402,  32  L.  Ed.  819.  We,  therefore,  refuse  to  adopt  a  con- 
struction which  would  tend  in  any  wise  to  so  influence  the 
action  of  the  -appellants  in  their  fiduciary  relation,  where  we 
have  the  reasonable  alternative  of  so  construing  the  contract 
as  to  enable  the  appellants  to  act  free  from  such  malign  in- 
fluence. Nor  in  reaching  this  conclusion  have  we  lost  sight 
of  the  further  contention  of  the  appellees  that,  even  though 
the  word  "interest"  be  not  construed  to  mean  "property," 
it  should  be  construed  to  include  a  restoration  to  the  appellees 
of  the  management  and  control  of  the  corporation.  The  plac- 
ing of  this  meaning  upon  the  word  " interest* '  is  inconsistent 
with  the  distinction  which  the  parties  themselves  have  made 
in  the  contract  itself,  wherein  the  appellees  agree  "that  the 
officers  of  said  corporation  representing  their  interests"  should 
resign  and  allow  the  appellants  to  select  such  officers  as  they 
may  desire.  The  holding  of  office  is  not  identified  with  in- 
terest, but  is  clearly  distinguished  therefrom. 

The  appellants  contend  that  the  trial  court,  by  adopting 
the  measure  of  damages  at  a  four-sevenths  interest  in  the 
property  of  the  corporation,  construed  the  reinvestment  clause 
to  extend  to  the  property  or  the  mines  of  the  corporation. 
Such  result  does  not  necessarily  follow.  There  are  various 
tests  for  determining  the  value  of  stock  in  a  corporation.  In 
the  absence  of  any  other  evidence  of  value,  the  par  value  is 
presumptively  the  value  of  the  stock.  Appeal  of  Harris 
(Pa.),  12  Atl.  753;  Brinkerhoff  v.  Savings  Bank,  118  Mo.  447, 
24  S.  W.  129.  In  this  case,  however,  evidence  was  introduced 
tending  to  show  the  insolvency  of  the  corporation,  the  value 
of  its  property,  and  its  liabilities.  This  evidence  may  be  prop- 
erly looked  to  for  the  purpose  of  determining  the  value  of 
the  stock  of  the  corporation.  "There  is  no  better  or  safer 
criterion  to  determine  the  value  of  stock  of  an  insolvent  cor- 
poration than  a  comparison  of  the  value  of  its  assets  with  the 
amount  of  its  liabilities."  Nelson  v.  First  Nat.  Bank,  69  Fed. 
798,  16  C.  C.  A.  425.  The  instruction  of  the  trial  court  is 
tantamount  to  an  instruction  that  the  appellees  were  entitled 
to  the  value  of  four-sevenths  of  the  capital  stock  of  the  com- 
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pany,  which  was  the  equivalent  of  and  was  to  be  ascertained 
by  determining  from  the  evidence  the  value  of  four-sevenths 
of  the  net  assets  of  the  corporation.  That  this  was  the  mean- 
ing of  the  trial  court  appears  clear  from  reading  the  oral  in- 
structions, wherein  frequent  reference  is  made  to  the  duty 
of  appellants  to  reinvest  appellees  with  their  interest  in  the 
company.  When  the  result  is  right,  though  the  method  of 
reaching  it  is  wrong,  and  though  the  jury  may  have  found 
their  verdict  on  an  incorrect  theory  of  the  case,  the  error  is 
harmless,  and  the  judgment  will  not  be  reversed.  Decatur 
Bank  v.  St.  Louis  Bank,  88  U.  S.  294,  22  L.  Ed.  560;  Chicago 
etc.  By.  Co.  v.  Boss,  112  U.  S.  377,  5  Sup.  Ct.  184,  28  L.  Ed. 
787;  Dry  Goods  Co.  v.  Malcolm,  58  Fed.  670,  7  C.  C.  A.  426, 
19  U.  S.  App.  229. 

It  is  urged,  however,  that  there  is  manifest  error  in  this 
instruction  as  so  construed,  for  the  reason  that  the  complaint 
does  not  allege  that  the  plaintiffs  have  been  deprived  of  their 
four-sevenths  interest  in  the  capital  stock  of  the  Turquoise 
company,  but  that  the  plaintiffs  have  been  defrauded  of  their 
four-sevenths  interest  in  the  property  of  the  said  company. 
We  find  no  difficulty  in  this.  A  reading  of  the  entire  third 
cause  of  action  in  the  complaint  upon  which  the  case  was  tried 
makes  it  clear  that  the  appellants  have  defined  fctheir  interest 
in  the  property  to  be  a  four-sevenths  interest  in  the  capital 
stock  of  the  company.  This  is  the  fair  and  reasonable  intend- 
ment of  the  pleading.  It  is  the  construction  evidently  placed 
upon  it  by  the  trial  court.  It  accords  with  the  evidence  in- 
troduced and  the  instruction  given.  We,  therefore,  adopt 
such  construction.    Phillips  v.  Smith,  11  Ariz.  309,  95  Pac.  91. 

Another  and  more  serious  question  as  to  the  true  measure 
of  damages  arises  upon  the  evidence  showing  that,  at  the  time 
of  the  alleged  breach,  May,  1905,  the  plaintiffs  were  in  the 
possession  of  279,500  shares,  which  had  been  retained  by  them 
under  the  terms  of  the  contract.  We  have  already  held  that 
the  sole  breach  consisted  in  the  failure  to  reinvest  the  Ryans 
with  their  former  interest,  namely  four-sevenths  of  the  capital 
stock.  Was  the  measure  of  damages  fixed  by  the  court  errone- 
ous in  not  eliminating  from  the  instruction  given  the  279,500 
shares  so  held  by  the  Ryans!  The  appellees'  reply  to  this 
question  is  twofold: 
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First.  That  the  avowals  by  counsel  concerning  the  theory 
upon  which  the  case  was  tried  precludes  them  from  objecting 
now  to  the  court's  instruction  in  accordance  with  such  avowal 
and  theory.  This  avowal  occurred  at  the  threshold  of  the 
trial  upon  an  objection  to  proffered  testimony  as  to  the 
amounts  advanced  by  the  respective  parties  for  the  benefit 
of  the  properties,  and  was  elicited  by  the  suggestion  of  the 
court  that  in  its  opinion  it  was  competent  under  the  plead- 
ings to  show  the  interest  these  people  had  in  the  property. 
Counsel  for  appellants,  in  further  urging  the  objection  to  this 
evidence,  stated:  "This  suit  is  simply  for  the  purpose  of  re- 
covering the  value  of  four-sevenths  of  the  stock  of  the  cor- 
poration. There  is  nothing  said  about  $160,000.  The  Court: 
It  is  referred  to  in  the  complaint.  Counsel :  But  this  action 
is  not  to  recover  any  part  of  that  [the  $160,000] .  The  dam- 
age is  simply  as  to  the  value  of  four-sevenths  of  the  stock 
only."  There  is  an  abundance  of  authority,  and  it  is  a  fa- 
miliar rule  of  appellate  practice,  that  a  party  will  not  be 
permitted  on  appeal  to  abandon  the  theory  of  a  case  to  which 
he  has  assented  upon  the  trial  and  substitute  another.  The 
reason  of  the  rule  is  to  be  found  in  the  injustice  of  permitting 
a  case,  tried  >and  determined  on  assumptions  adopted  and 
acquiesced  in  as  proper  by  both  parties  and  followed  by  the 
court,  to  be  retried  upon  appeal  without  regard  thereto.  In 
the  trial  of  a  cause,  the  admissions  of  counsel  are  constantly 
received  and  acted  upon.  In  fact,  as  bearing  upon  the  issue 
involved,  admissions  of  counsel  may  be  the  ground  of  the 
court's  procedure  equally  as  if  established  by  the  clearest 
proof.  Of  course,  nothing  should  be  taken  against  the  party 
making  the  statement  or  admission  when  made,  without  full 
consideration.  Mere  unguarded  expressions  of  counsel,  or 
ambiguous  statements,  should  never  be  the  basis  of  the  court's 
action.  Otherwise  this  salutary  rule  would  become  a  medium 
of  injustice.  There  is  a  marked  difference  between  the  theory 
of  a  case  and  the  extent  of  recovery  to  be  allowed  under  a 
given  theory.  While  it  is  true  that  the  court  subsequently 
indicated  an  adoption  of  the  value  of  the  stock  as  the  measure 
of  damages,  nowhere,  after  a  careful  examination  of  the  rec- 
ord, do  we  find  a  concession  by  the  appellants  that,  if  the  ap- 
pellees are  entitled  to  damages,  they  are  entitled  to  such 
damages  to  the  extent  of  the  value  of  four-sevenths  of  the 
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capital  stock.  There  is  naturally  but  little  in  the  record  with 
reference  to  the  stock  retained  by  the  Byans.  It  is  conceded 
that  it  was  so  retained.  We  do  find,  however,  cross-examina- 
tion of  Jepp  Ryan  tending  to  show  that  the  stock  was  still 
owned  by  the  Ryans,  and  that  it  has  been  deposited  as  col- 
lateral for  loans  obtained  by  them.  A  fair  interpretation  of 
counsel's  language  is  that  it  is  an  admission  of  his  view  of 
the  theory  of  appellees'  claim  as  set  forth  in  their  complaint. 
It  is  not,  however,  reasonably  to  be  construed  as  an  admission 
of  the  theory  or  fact  that,  if  they  were  entitled  to  damages, 
the  extent  of  such  damage  was  the  value  of  four-sevenths  of 
the  capital  stock.  We,  therefore,  hold  that  there  is  no  such 
admission  as  to  the  measure  of  damages  as  would  preclude  the 
appellants  from  questioning  here  the  instruction  given. 

Second.  The  appellees  further  urge  th»t  the  trial  court 
was  correct,  because  the  appellants  deliberately  refused  to  ful- 
fill their  contractual  obligation,  and  wrongfully  continued  to 
control  and  manage  the  property,  and  as  a  result  thereof  the 
assets  of  the  corporation  were  wholly  lost  and  the  value  of 
the  entire  stock  destroyed.  They  say  it  does  not  lie  in  the 
mouth  of  the  appellants  to  assert  that,  if  they  had  passed  the 
control  to  the  Ryans,  the  same  loss  would  have  occurred. 
They  rely  upon  the  principle  that  where  a  party  has  breached 
a  contract,  he  will  not  be  permitted,  in  the  action  to  recover 
damages  therefor,  to  defend  upon  the  ground  that  the  party 
would  not,  or  could  not,  have  availed  himself  of  the  contract, 
and  cite  the  cases  of  Hampton  Stave  Co.  v.  Gardner,  154  Fed. 
805,  83  C.  C.  A.  521,  and  Griggs  v.  Day,  158  N.  Y.  1,  52  N.  E. 
697,  698.  This  contention,  however,  is  based  upon  a  premise 
which  has  already  been  eliminated.  There  was  no  duty  upon 
the  part  of  the  appellants  to  restore  to  the  appellees  the  man- 
agement and  control  of  the  corporation,  except  in  so  far  as  a 
right  to  management  and  control  would  flow  from  a  restora- 
tion to  them  of  a  majority  of  the  capital  stock,  and  there  is 
no  showing  that  a  corporation  election  would  have  been  held 
in  the  interval  between  the  breach  and  the  loss  of  the  assets. 

But,  assuming  that  the  right  to  control  and  manage  the 
corporation  would  flow  from  a  reinvestment  of  the  appellees 
with  such  majority  of  the  capital  stock,  and  that  such  election 
might  have  been  held,  the  principle  applied  in  the  cases  cited 
has1  no  application  here.    A  consideration  of  one  will  distin- 
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guish  the  line  of  oases  cited.  In  the  case  of  Hampton  Stave 
Co.  v.  Gardner,  supra,  the  stave  company  broke  a  contract 
wherein  they  had  agreed  to  sell  Gardner  certain  land.  Gard- 
ner sued  to  recover  damages  in  the  amount  of  the  difference 
between  the  purchase  price  and  the  value  of  the  property  at 
the  time  of  the  breach.  Judgment  was  recovered  by  Gardner. 
It  was  contended  by  the  vendor  that  Gardner  would  not  have 
taken  and  paid  for  the  land  if  the  contract  had  been  fulfilled. 
The  court  refused  to  admit  evidence  offered  by  the  vendor  to 
this  effect,  and  says:  "But  that  evidence  was  immaterial. 
"What  the  parties  would  have  done  if  the  vendor  had  not  vio- 
lated its  agreement  was  a  speculative  and  irrelevant  issue.  It 
had  committed  the  first  breach  of  the  contract,  and  had  thereby 
given  the  vendee  the  right  to  recover  the  legal  damages  which 
resulted  from  its  wrong.  .  .  .  The  measure  of  damages  for 
its  breach  of  this  covenant  in  the  contract  was  the  natural 
and  probable  loss  which  the  vendee  would  sustain  on  account 
of  that  breach,  and  that  was  the  value  of  the  option,  the  dif- 
ference between  the  value  and  the  contract  price  of  the  land, 
and  the  vendor  could  not  lawfully  take  advantage  of  its  own 
wrong,  with  proof  that  the  vendee  would  not  have  realized 
this  value  if  it  had  performed  its  covenant."  This  statement 
of  the  court  is  correct,  and  had  the  appellants  in  the  case  at 
bar  sought  to  prove  that,  if  they  had  returned  this  stock,  the 
appellees  would  not  have  assumed  control,  but  would  have 
permitted  the  property  to  be  lost,  as  it  was  lost,  such  evidence 
would  have  been  immaterial,  and  would  properly  have  been 
rejected  by  the  trial  court.     This  they  did  not  seek  to  do. 

The  appellants'  contention  is  that  they  are  only  answerable 
under  the  pleadings  in  this  action  for  the  value  of  the  stock 
withheld  by  them ;  the  direct  and  proximate  damage  resulting 
from  their  breach  of  the  contract.  The  proximate  damage 
resulting  from  the  breach  of  this  contract  was  the  loss  of  the 
value  of  the  stock  to  be  returned.  This  was  contemplated  by 
the  contract,  and  appellants  should  answer  therefor.  The  loss 
of  the  value  of  the  279,500  shares  of  stock  was  a  remote  and 
indirect  result  of  the  breach,  and  not  such  as  the  appellants 
must  have  had  in  contemplation,  at  the  time  of  the  execution 
of  the  contract,  as  the  probable  result  of  such  breach.  Globe 
Refining  Co.  v.  Landa  Cotton  Oil  Co.,  190  U.  S.  540-544,  23 
Sup.  Ct.  754,  47  L.  Ed.  1171.    It  cannot  be  said  that  the  mere 
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retention  of  the  stock  by  the  appellants  in  and  of  itself  caused 
the  loss  of  the  assets  of  the  corporation.  The  loss  of  the  as- 
sets of  the  corporation  was  due,  not  to  the  breach  of  the  con- 
tract, but  to  independent  acts  of  the  appellants  subsequent  to 
such  breach.  The  court  was  in  error  in  instructing  the  jury 
so  as  to  permit  a  recovery  of  this  remote  damage.  We  do  not 
hold,  nor  is  it  to  be  implied,  that  the  appellees  have  no  remedy 
for  such  loss,  but  such  remedy  is  not  to  be  found  in  the  case 
as  now  before  us. 

The  remaining  questions  presented  by  the  assignments  of 
error  do  not  require  a  reversal  of  the  judgment  of  the  trial 
court.  The  sole  error  found  to  exist  consists  in  the  instruc- 
tion permitting  the  jury  to  find  a  larger  amount  of  damages 
than  was  warranted.  The  evidence  and  the  verdict  of  the 
jury  affords  us  a  basis  for  the  computation  of  the  correct  sum 
to  be  awarded  appellees.  The  jury  by  its  verdict  found,  in 
effect,  that  the  value  of  the  entire  capital  stock  of  1,000,000 
shares  of  the  Turquoise  Copper  Mining  and  Smelting  Com- 
pany, at  the  time  of  the  breach  of  the  contract,  was  $231,000. 
We  have  held  that  the  appellees  were  entitled  to  recover  the 
value  of  four-sevenths  of  this  stock  less  the  279,500  shares 
retained  by  them,  namely,  the  value  of  291,928  shares,  which, 
being  computed  upon  the  basis  afforded  by  the  verdict  of  the 
jury,  is  $67,435.37.  Under  the  provisions  of  paragraph  1588 
of  the  Revised  Statutes  of  1901,  and  the  practice  approved  in 
Kennon  v.  Gilmer,  131  U.  S.  22,  9  Sup.  Ct.  696,  33  L.  Ed. 
110,  it  is  therefore  ordered  that  should  the  appellees  elect  to 
file  a  remittitur  in  this  court  within  twenty  days  hereafter, 
in  the  amount  of  $64,564.63,  judgment  shall  be  entered  in  this 
court  in  favor  of  the  appellees  and  against  the  appellants  and 
the  sureties  upon  the  bond  on  appeal,  and  against  the  Pacific 
Surety  Company,  surety  upon  the  bond  given  in  the  court 
below,  in  the  sum  of  $67,435.37,  with  costs  in  the  trial  court, 
and  that  the  costs  of  this  appeal  be  awarded  to  the  appellants; 
otherwise  let  the  judgment  be  reversed,  and  the  cause  be  re- 
manded for  a  new  trial. 

CAMPBELL  and  DOE,  JJ.,  concur.  DOAN,  J.,  not  sit- 
ting. 


April,  1910.]  Mabquez  v.  Territory.  135 


[Civil  No.  1129.    Piled  April  2,  1010.] 
[108  Pae.  458.] 

P.  P.  DAGGS,  Administrator  of  the  Estate  of  B.  B.  DAGGS, 
Deceased,  and  JOHN  F.  DAGGS,  Administrator  of  the 
Estate  of  MALINDA  E.  DAGGS,  Deceased,  Plaintiffs 
and  Appellants,  v.  HUGH  B.  DAGGS  and  P.  B. 
LYONS,  Defendants  and  Appellees. 

Appeal  and  Error— Affirmance  by  Divided  Court. — A  judgment  will 
be  affirmed  on  appeal,  on  equal  division  of  the  court. 

APPEAL  from  a  judgment  of  the  District  Court,  Third 
Judicial  District,  in  and  for  Maricopa  County.  Edward 
Kent,  Judge.    Affirmed. 

Charles  Woolf  and  J.  B.  Woodward,  for  Appellants. 

Alexander  &  Christy  and  Alfred  Franklin,  for  Appellees. 

PEB  CTJBIAM. — In  this  case  the  justices  sitting  are  equally 
divided  upon  the  question  of  whether  the  trial  court  erred  in 
rendering  judgment  for  the  appellees.  Therefore,  the  judg- 
ment of  the  district  court  is  affirmed,  without  a  discussion  of 
the  assignments  of  errors  made  by  appellants. 


[Criminal  No.  281.    Filed  April  2,  1910.] 
[108  Pac.  258.] 

FBANCISCO    MAEQUEZ,    Defendant   and    Appellant,   v. 
TEEEIT.OBY  OF  AEIZONA,  Eespondent. 

1.  Homicide — Murder — Indictment — Means  and  Manner  or  Death — 
Failure  to  Show — Effect. — Penal  Code  of  1901,  section  172,  de- 
fines murder  as  the  unlawful  killing  of  a  human  being  with  malice 
aforethought,  etc.  Section  173  defines  murder  in  the  first  and  second 
degrees.  Section  824  provides  what  the  indictment  must  contain. 
Section  826  provides  that  the  indictment  must  be  direct  and  certain 
as  to  the  party  and  offense  charged  and  the  circumstances,  when 
necessary  to  constitute  a  complete  offense.    Section  833  provides  in 
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what  cases  the  indictment  is  deemed  sufficient.  Section  834  pro- 
vides that  an  indictment  shall  not  be  insufficient  because  of  formal 
defects  or  imperfections  which  do  not  prejudice  a  substantial  right 
of  the  defendant  upon  its  merits.  Held,  that  it  is  unnecessary  to  set 
forth  in  an  indictment  for  murder  the  means  and  manner  of  death. 
ft.  Juby — Examination  of  Jurors — Qualification. — Though  a  portion 
of  the  testimony  of  certain  jurors  when  examined  on  their  voir  dire 
would  have  warranted  the  court  in  excusing  them,  if  the  testimony 
of  each  of  such  jurors  taken  as  a  whole  justified  the  court  in  over- 
ruling challenges  to  them  there  was  no  error. 

3.  Sams — Sams — Death   Penalty — Scruples   Against — Disqualifica- 

tion.— The  court  properly  sustained  a  challenge  to  a  juror  and  ex- 
cused another,  without  challenge,  where  their  examination  on  voir 
dire  showed  that  they  possessed  such  conscientious  scruples  against 
the  death  penalty  as  to  disqualify  them. 

4.  Homicide  —  Instructions  —  Variance  —  Effect. — Where  the  indict- 

ment in  a  prosecution  for  murder  did  not  allege  that  deceased  had 
been  shot,  but  during  the  trial  it  was  conceded  that  defendant  had 
•hot  deceased,  the  use  of  the  word  "shot"  in  a  charge  on  murder  in 
the  second  degree  was  not  error. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Yuma  County.  John  H. 
Campbell,  Judge.    Affirmed. 

M.  Wupperman  and  Fred  L.  Ingraham,  for  Appellant. 

John  B.  Wright,  Attorney  General,  for  Respondent. 

DOE,  J. — The  appellant  was  convicted  of  the  crime  of 
murder  in  the  first  degree,  and  appeals  from  the  judgment 
and  sentence  of  the  court  imposing  the  death  penalty. 

Under  the  first  assignment  of  error  it  is  urged  that  the  de- 
murrer to  the  indictment  should  have  been  sustained  for  the 
reason  that  the  latter  fails  to  state  the  means  by  which  the 
death  was  occasioned.  At  common  law  great  particularity  in 
setting  forth  the  manner  of  the  death  and  the  means  by  which 
it  was  inflicted  was  required  in  an  indictment  for  murder; 
but  the  frequency  with  which  miscarriages  of  justice  occurred 
through  variances  between  the  allegations  and  proof  and  the 
consequent  tendency  to  bring  the  administration  of  justice 
into  disrepute  'have  led  to  a  marked  relaxation  in  the  rigidity 
of  the  requirements  of  a  valid  indictment,  both  by  judicial 
decisions  and  statutory  enactments.    The  requirement  that 
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the  means  and  manner  of  death  should  be  set  forth  with  par- 
ticularity in  the  indictment  was  based  upon  the  theory  that 
such  information  was  an  essential  right  of  the  defendant  and 
necessary  to  the  preparation  of  his  defense.  In  Common- 
wealth  v.  Webster,  5  Cush.  (Mass.)  295,  52  Am.  Dec.  711,  the 
court  sustained  an  allegation  that  the  homicide  was  committed 
"in  some  way  and  manner,  and  by  some  means,  instruments, 
and  weapons,  to  the  jury  unknown.' '  This  form  of  allega- 
tion is  now  generally  regarded  as  sufficient,  even  though  it 
appears  at  the  trial  that  by  proper  diligence  the  grand  jury 
might  have  learned  the  nature  of  the  instrument.  Wharton 
on  Homicide,  3d  ed.,  852.  If  it  be  conceded  that  such  infor- 
mation constitutes  a  substantial  right  of  the  defendant  and 
is  necessary  to  his  defense,  it  is  difficult  to  see  upon  what 
theory  he  may  be  deprived  of  it  If,  however,  information 
of  the  means  and  manner  of  death  does  not  constitute  a  sub- 
stantial right  of  the  defendant,  any  reference  to  the  matter 
in  the  indictment  would  seem  unnecessary. 

The  provisions  of  our  Penal  Code  of  3901  affecting  the 
questions  under  consideration  are  as  follows: 

"Par.  172.  Murder  is  the  unlawful  killing  of  a  human 
being  with  malice  aforethought.  Such  malice  is  express  or 
implied.  It  is  express  when  there  is  manifested  or  deliberate 
intention  unlawfully  to  take  away  the  life  of  a  fellow  creature. 
It  is  implied  where  no  considerable  provocation  appears,  or 
when  the  circumstances  attending  the  killing  show  an  aban- 
doned and  malignant  heart. 

"Par.  173.  All  murder  which  is  perpetrated  by  means  of 
poison  or  lying  in  wait,  or  by  any  other  kind  of  willful,  de- 
liberate and  premeditated  killing,  or  which  is  committed  in 
the  perpetration  of,  or  attempt  to  perpetrate,  arson,  rape, 
robbery,  burglary  or  mayhem,  is  murder  of  the  first  degree, 
and  all  other  kinds  of  murder  are  of  the  second  degree.' ' 

"Par.  824.  The  indictment  must  contain:  (1)  The  title 
of  the  action,  specifying  the  name  of  the  court  to  which  the 
same  is  presented  and  the  names  of  the  parties.  (2)  A  state- 
ment of  the  acts  constituting  the  offense  in  ordinary  and  con- 
cise language  and  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended." 

"Par.  826.  The  indictment  must  be  direct  and  certain  as 
it  regards:  (1)  The  party  charged.     (2)  The  offense  charged. 
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(3)  The  particular  circumstances  of  the  offense  charged  when 
they  are  necessary  to  constitute  a  complete  offense.' ' 

"Par.  833.  The  indictment  is  sufficient,  if  it  can  be  under- 
stood therefrom:  (1)  That  it  is  entitled  in  a  court  having 
authority  to  receive  it,  though  the  name  of  the  court  be  not 
stated.  (2)  That  it  was  found  by  a  grand  jury  of  the  county 
in  which  the  court  was  held.  (3)  That  the  defendant  is 
named,  or,  if  his  name  cannot  be  discovered,  that  he  is  de- 
scribed by  a  fictitious  name,  with  a  statement  that  his  true 
name  is  to  the  jury  unknown.  (4)  That  the  offense  was  com- 
mitted at  some  place  within  the  jurisdiction  of  the  court, 
except  where  the  act,  though  done  without  the  local  jurisdic- 
tion of  the  county,  is  triable  therein.  (5)  That  the  offense 
was  committed  at  some  time  prior  to  the  time  of  finding 
the  indictment.  (6)  That  the  act  or  omission  charged  as  the 
offense  is  clearly  and  distinctly  set  forth  in  ordinary  and  con- 
cise language,  and  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended.  (7)  That 
the  act  or  omission  charged  ss  the  offense  is  stated  with  such 
a  degree  of  certainty  as  to  enable  the  court  to  pronounce 
judgment  upon  a  conviction,  according  to  the  right  of  the 
case. 

"Par.  834.  No  indictment  is  insufficient,  nor  can  the  trial, 
judgment  or  other  proceeding  thereon  be  affected  by  reason 
of  any  defect  or  imperfection  in  matter  of  form  which  does 
not  tend  to  the  prejudice  of  a  substantial  right  of  the  defend- 
ant upon  its  merits." 

These  provisions,  having  been  adopted  from  California, 
there  was  adopted  with  them,  by  necessary  implication,  the 
settled  construction  given  them  by  the  supreme  court  of 
California  prior  thereto.  That  court  had  repeatedly  and 
uniformly  construed  these  provisions  of  the  Penal  Code,  and 
held  that  it  was  unnecessary  to  set  forth  in  the  indictment 
the  means  and  manner  of  death,  and  that  the  failure  so  to 
do  deprived  the  defendants  of  no  substantial  right.  In  Molina 
v.  Territory,  12  Ariz.  14,  95  Pac.  102,  the  only  case  in  which 
the  question  has  heretofore  been  before  this  court,  this  con- 
struction was  adopted,  the  California  cases  being  cited  in 
the  opinion. 

Of  the  remaining  ten  assignments  of  error,  seven  are  based 
upon  the  overruling  by  the  court  of  challenges  of  defendant 
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to  that  number  of  jurors.  No  showing  is  made  as  to  whether 
the  defendant  exhausted  his  peremptory  challenges;  but  it 
appears  from  the  record  that  only  three  of  such  jurors  were 
finally  selected,  and  while  the  portions  of  the  testimony  of 
such  jurors,  which  were  presented  in  appellant's  brief,  taken 
alone,  might  give  rise  to  a  different  inference,  the  testimony 
of  each  of  such  jurors  as  a  whole  fully  justifies  the  rulings 
complained  of.  The  principles  applied  by  the  court  in  reach- 
ing this  conclusion  have  been  discussed  at  length  by  Chief 
Justice  Kent,  speaking  for  the  court,  in  Leigh  v.  Territory, 
10  Ariz.  129,  85  Pac.  948. 

Two  assignments  of  error  are  based  upon  the  sustaining  of 
a  challenge  to  the  juror  P.  D.  Sargent,  and  the  excusing  by 
the  court,  without  challenge,  of  the  juror  George  W.  Sells. 
The  examination  of  these  jurors  upon  their  voir  dire  clearly 
shows  that  each  of  them  was  possessed  of  such  conscientious 
scruples  against  the  infliction  of  the  death  penalty  as  to  dis- 
qualify them. 

The  remaining  assignment  is  directed  to  the  following  por- 
tion of  the  charge  of  the  court:  "If  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  said  P.  B.  Hodges 
was  unlawfully,  feloniously,  and  unjustifiably  shot  and  killed 
by  the  defendant  as  charged  in  the  indictment,  .  .  .  then  it 
is  your  duty  to  find  the  defendant  guilty  of  murder  of  the 
second  degree' ' — for  the  reason  that  the  deceased  is  not 
alleged  in  the  indictment  to  have  been  shot;  but  during  the 
trial  it  seems  to  have  been  conceded  that  the  defendant  had 
shot  the  deceased,  and  we  can  conceive  of  no  possible  theory 
upon  which  the  defendant  could  have  been  injured  by  the 
inadvertent  use  of  the  word  in  the  portion  of  the  charge  com- 
plained of. 

No  error  appearing  from  the  record,  the  judgment  of  the 
district  court  is  affirmed. 

KENT,  C.  J.,  and  DOAN  and  LEWIS,  JJ.,  concur. 


140  Baxter  v.  Dorrington.  [13  Ariz. 


[Civil  No.  1134.    Filed  April  2,  1910.] 
[108  Pae.  450.] 

PRANK  BAXTER,  Plaintiff  and  Appellant,  v.  JOHN  W. 
DORRINGTON,  Defendant  and  Appellee. 

1.  Libel  and  Slandeb — Words  Libelous  Pes  Se. — Defamatory  words, 

to  be  libelous  per  se,  must  be  such  that  the  court  can  presume  as  a 
matter  of  law  that  they  will  tend  to  disgrace  the  party  complaining, 
or  hold  him  up  to  public  hatred,  contempt,  or  ridicule,  or  cause  him 
to  be  shunned  or  avoided,  and  to  accuse  one  of  being  deficient  in 
some  quality  which  the  law  does  not  require  him,  as  a  good  citizen, 
to  possess,  is  not  libelous  per  se. 

2.  Same — Same. — Words  not  libelous  per  se  may  be  made  to  appear 

actionable  by  the  averring  of  such  extrinsic  facts  as  will  show  that 
they  were  intended  to  be  libelous,  and  were  so  understood,  which 
averments  must  be  applied  to  plaintiff  by  a  proper  colloquium,  with 
the  intended  and  understood  meaning  correctly  set  out  in  the  innu- 
endo, and  connected  with  the  circumstances  set  forth  in  the  com- 
plaint, thereby  defining  the  true  meaning  intended  by  the  use  of  the 
words. 

3.  Same — Libelous  Publication. — A  newspaper  publication  stating  that 

the  council  of  a  city  adopted  an  ordinance  prepared  by  the  city  at- 
torney, imposing  a  monthly  license  tax  on  keepers  of  houses  of  ill- 
fame,  and  averring  that  the  ordinance  is  vague  in  its  limitations, 
and  that  the  city  attorney  forgot  to  add  to  the  ordinance  the  provi- 
sion repealing  a  section  of  the  Penal  Code  of  the  territory,  is  not 
per  se  libelous  of  the  city  attorney,  and  the  complaint  complaining 
of  the  article  must  set  out  in  the  charging  part  the  facts  that  will 
render  the  article  actionable. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Yuma  County.  John  H. 
Campbell,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

W.  F.  Timmons  and  Ross  &  0 'Sullivan,  for  Appellant. 

The  material  allegations  in  an  action  for  libel,  where  words 
are  defamatory  on  their  face,  and  in  the  English  language, 
are,  that  the  defendant  with  malice  or  wrongfully  published, 
of  and  concerning  plaintiff,  the  false  words  complained  of. 
1  Estee's  Pleading  (Boone),  p.  1667;  Harris  v.  Zanone,  93 
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Gal.  59,  28  Pac.  845.  Words  published  are  actionable  if  they 
directly  tend  to  the  prejudice  or  injury  of  anyone  in  his 
profession,  trade  or  business.  Moore  v.  Francis,  21  N.  Y.  199, 
18  Am.  St.  Rep.  810,  23  N.  E.  1127,  8  L.  R.  A.  173.  Words 
may  be  ironical  and  yet  be  actionable  as  much  as  if  expressed 
in  the  most  positive  and  direct  form  of  averment.  Buckstaff 
v.  Viall,  84  Wis.  129,  54  N.  W.  Ill ;  Boydell  v.  Jones,  7  Dowl. 
P.  C.  210, 1  H.  &  H.  408,  4  Mees.  &  W.  446;  Cass  v.  Anderson, 
33  Vt.  182. 

Peter  T.  Robertson,  for  Appellee. 

The  article  complained-  of  is  not  libelous.  Evening  Post  Co. 
v.  Richardson,  113  Ky.  641,  68  S.  W.  665;  Vance  v.  Louisville 
Courier-Journal,  95  Ky.  41,  23  S.  W.  591 ;  Burt  v.  Advertiser 
Newspaper  Co.,  154  Mass.  238,  28  N.  E.  1,  13  L.  R.  A.  97. 
Words  relied  on  as  actionable  because  spoken  of  plaintiff  in 
his  business  or  profession  must  be  expressly  alleged  by  proper 
averments  of.  inducement  and  colloquium,  to  have  been  so 
used  concerning  him  and  special  damages  must  be  alleged. 
13  Ency.  of  PI.  &  Fr.  38. 

DOAN,  J. — Appellant  herein  brought  an  action  against  the 
appellee  in  the  lower  court  for  libel.  Defendant  demurred 
to  the  second  amended  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  lower 
court  sustained  the  demurrer.  The  plaintiff  elected  to  stand 
on  his  pleadings,  and  the  court  thereupon  rendered  judgment 
for  the  defendant.  From  this  judgment  plaintiff  appealed, 
and  has  assigned  as  error  the  order  of  the  lower  court  sus- 
taining the  demurrer.  The  complaint,  after  alleging  the  resi- 
dence of  the  plaintiff  and  the  defendant,  and  the  fact  that 
the  defendant  is  the  editor  and  proprietor  of  a  newspaper, 
alleges: 

"That  defendant,  with  malice  toward  plaintiff,  and  with 
intent  to  injure  the  plaintiff,  and  to  bring  him  into  great  con- 
tempt, ridicule,  infamy,  and  disgrace,  did  on  or  about  the 
third  day  of  June,  1909,  publish  in  said  newspaper,  the 
'Arizona  Sentinel,'  of  and  concerning  plaintiff,  the  follow- 
ing false  and  defamatory  words,  to  wit: 
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"  'City  Council  Overrides  Territorial  Statute. 

"  'Having  decided  to  confine  the  "Social  Evil"  to  a  cer- 
tain district,  the  City  Council  Tuesday  evening  passed  a  re- 
markable ordinance,  prepared  by  City  Attorney  Baxter,  of 
which  the  following  section  is  a  brilliant  example :  "Section  17. 
There  shall  be  collected  a  monthly  license  tax  of  fifteen  dol- 
lars per  month  from  each  and  every  keeper  of  any  room, 
apartment  or  any  house  of  ill-fame  or  ill-repute  or  bawdy- 
house,  or  house,  room  or  apartment  resorted  to  for  the  pur- 
pose of  prostitution  or  assignation  situated  south  of  Fifth 
street,  north  of  Seventh  street,  and  east  of  Gila  street  in  the 
town  of  Yuma.  Such  license  tax  shall  be  paid  monthly  in 
advance  on  the  first  of  each  month,  and  fractions  of  a  month 
shall  be  charged  for  and  collected  at  the  same  rate  as  a 
month." 

"  'The  ordinance  is  a  little  vague  in  its  prescribed  limita- 
tions, etc.,  but  it  is  understood  to  mean  that  the  Red  Light 
District  is  to  be  restricted  to  Gila  street,  between  Fifth  and 
Seventh  streets.  It  is  further  surmised  that  it  was  intended 
to  collect  license  tax  within  the  prescribed  limits,  though  this 
is  not  very  clear. 

"  'Another  little  matter  was  evidently  overlooked  by  the 
City  Attorney.  To  make  the  city  ordinance  "legal' '  and  com- 
plete, he  should  have  added  that  "section  275  of  the  Arizona 
Penal  Code — which  absolutely  prohibits  prostitution  in  any 
room,  apartment,  house,  etc. — is  hereby  repealed."  That 
would  have  settled  the  question  most  effectually,  and  pre- 
vented conflict  of  authority  between  city  and  territory,  and 
prevented  future  legal  complications  which  might  possibly 
arise.    But  the  City  Attorney  probably  forgot  it.' 

"  (3)  That  the  'City  Attorney'  and  'City  Attorney  Baxter' 
mentioned  in  said  article  is  the  plaintiff  herein. 

"(4)  That  the  defendant  caused  the  said  issue  of  said 
newspaper  containing  said  defamatory  matter  to  be  circu- 
lated among  the  people  in  the  town  of  Yuma,  county  of  Yuma, 
and  territory  of  Arizona. 

"  (5)  That,  by  reason  of  the  aforesaid  publication  and  cir- 
culation, plaintiff  has  been,  damaged  by  the  defendant  in  the 
sum  of  twenty-five  thousand  dollars." 

The  appellant  urges  in  support  of  the  error  assigned  that 
the  words  used  are  actionable  per  se,  and  therefore  the  only 
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allegation  necessary  to  constitute  an  action  for  libel  is  that 
the  defendant,  with  malice,  published  them  of  and  concerning 
the  plaintiff.  It  would  not  be  profitable  to  cite  here  the 
many  definitions  given  of  words  actionable  per  se.  The  defi- 
nition given  in  25  Cyc.  253:  "Defamatory  words,  to  be  libel- 
ous per  se,  must  be  of  such  a  nature  that  the  court  can  pre- 
sume as  a  matter  of  law  that  they  will  tend  to  disgrace  and 
degrade  the  party,  or  hold  him  up  to  public  hatred,  contempt 
or  ridicule,  or  cause  him  to  be  shunned  or  avoided."  "To 
accuse  one  of  being  deficient  in  some  quality  which  the  law 
does  not  require  him,  as  a  good  citizen  to  possess,  is  not  libelous 
per  se" — expresses  briefly  the  true  test  to  be  applied.  We 
are  satisfied  that  the  language  charged  in  the  complaint  can- 
not, under  the  construction  ordinarily  given  to  the  words 
therein  used,  be  held  to  be  libelous  per  se. 

It  is  the  general  rule  of  pleading  that  words  not  actionable 
per  se  may  be  made  to  appear  actionable  by  averring  such 
extrinsic  facts  as  will  show  that  they  were  intended  to  be 
libelous,  and  were  so  understood,  but  these  averments  must 
be  distinctly  stated  in  the  complaint,  and  applied  to  the  plain- 
tiff by  a  proper  colloquium,  with  the  intended  and  understood 
meaning  correctly  set  out  in  the  innuendoes.  The  innuendo 
being  used  to  point  the  meaning  of  the  alleged  defamatory 
words,  by  connecting  them  with  the  occasion  and  circum- 
stances set  forth  in  the  declaration  or  complaint,  and  thus. 
in  connection  with  the  colloquium  defining  the  true  meaning 
intended  by  the  use  of  the  words.  13  Cyc.  51.  The  court,  in 
Maynard  v.  Firemen's  Fund  Ins.  Co.,  47  Cal.  207,  states  the 
rule  in  these  words:  "When  words  that  are  not  libelous  per 
se  contain  a  covert  meaning  which  makes  them  libelous,  it  is 
necessary  for  the  plaintiff  to  aver  in  his  complaint  that  the 
words  were  intended  by  the  defendant  to  be  understood  in 
that  covert  meaning,  and  that  they  were,  in  fact,  so  under- 
stood by  those  who  read  them."  The  complaint  in  this  case 
does  not  meet  the  requirements  necessary  to  state  a  cause  of 
action,  even  if  the  language  used  could,  by  the  proper  alle- 
gations, have  been  shown  to  be  libelous. 

The  first  paragraph  of  the  publication  complained  of  would 
appear  to  be  a  criticism  upon  the  city  council  rather  than  upon 
the  attorney,  and  the  only  language  that  could  be  complained 
of  by  appellant  would  be  the  statement  that  "Another  little 


144  Atchison  etc.  Ry.  Co.  v.  Coffin.      [13  Ariz. 

matter  was  evidently  overlooked  by  the  city  attorney/9  This 
is  apparently  a  statement  of  an  opinion  or  conclusion  on  fthe 
part  of  the  defendant.  There  is  the  further  statement  that 
"the  city  attorney  probably  forgot  it."  The  words  and 
charges  appearing  in  these  two  statements  could,  under  no 
interpretation  that  could  be  reasonably  placed  upon  them,  be 
considered  libelous  per  se,  and  if,  in  fact,  they  did  contain 
any  libel,  it  would  be  necessary  for  the  pleader  to  set  out 
in  the  charging  part  of  the  complaint  the  facts  that  rendered 
them  so.  In  Clarke  v.  Fitch,  41  Cal.  472,  the  court  says  in 
a  case  similar  to  this:  "If  it  was  intended  to  charge  that  the 
words  were  used  in  the  alleged  libel  in  the  offensive  sense, 
.  .  .  and  that  the  words  were  so  understood  by  those  who  read 
them,  there  should  have  been  a  colloquium  to  explain  the  sub- 
ject matter,  and  by  proper  averment  to  show  in  what  sense 
the  words  were  libelous,  and  that  they  were  used  and  under- 
stood in  that  sense."  The  failure  to  do  this  in  the  case  at 
bar  renders  the  pleading  obnoxious  to  a  general  demurrer,  and 
the  ruling  of  the  trial  court  was  correct. 
The  judgment  of  the  lower  court  is  affirmed. 

KENT,  C.  J.,  and  LEWIS  and  DOE,  JJ.,  concur. 


[Civil  No.  1145.    Filed  April  2,  1910.] 
[108  Pac.  480.] 

THE  ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 
COMPANY,  a  Corporation,  Defendant  and  Appellant,  v. 
G.  H.  COFFIN  and  W.  C.  BAYLESS,  Copartners,  Doing 
Business  Under  the  Firm  Name  and  Style  of  BAYLESS 
&  COFFIN,  Plaintiffs  and  Appellees. 

L  Carriers —  Carriage  or  Livestock  —  Nones  or  Claim  or  Loss — 
Validity. — A  stipulation  in  a  contract  for  the  shipment  of  livestock, 
made  in  consideration  of  a  reduced  rate,  requiring  written  notice  by 
the  shipper  to  some  officer  of  the  company  or  to  the  nearest  station 
agent  of  the  initial  or  delivering  carrier,  before  the  stock  are  re- 
moved or  mingled  with  other  stock,  of  any  claim  for  loss  or  damage 
en  route,  is  reasonable  and  valid  in  absence  of  a  showing  that  it 
works  hardship  in  the  particular  case. 
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2.  Samet— Same — Actions  fob  Loss — Complaint — Alleging  Perform- 
ance of  Conditions  Precedent* — Notice  of  Claim  of  Injury. — 
Since  a  stipulation  in  a  contract  for  the  carriage  of  livestock,  requir- 
ing notice  of  claim  of  loss  to  be  given  the  carrier  before  the  stock 
are  removed  or  mingled,  is  valid  if  reasonable  in  the  particular  case, 
in  an  action  against  the  carrier  for  loss  en  route,  the  complaint 
should  allege  the  giving  of  such  notice  if  the  stipulation  is  not  in- 
valid as  a  matter  of  law,  or  allege  facts  showing  that  it  would  work 
hardship  in  the  particular  case  so  as  to  excuse  nonperformance. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  Yavapai  County.  Ed- 
ward M.  Doe,  Judge.  Reversed  and  remanded,  with  instruc- 
tions to  sustain  demurrer  to  complaint. 

The  facts  are  stated  in  the  opinion. 

Paul  Burks  and  Norris  ft  Boss,  for  Appellant. 

The  complaint  is  wholly  insufficient,  because  it  fails  to 
allege  who  was  at  any  time  the  owner  of  the  sheep  which 
were  being  transported.  Butler  v.  Railway  Co.,  18  Ind.  App. 
656,  46  N.  E.  92.  Even  when  the  action  sounds  only  in 
tort,  an  affirmative  allegation  of  ownership  or  some  other 
allegation  sufficient  to  show  the  right  to  recover  damages  for 
goods  to  which  the  title  is  presumed  to  have  passed  from 
the  consignor  to  the  consignee  must  be  set  out  in  the  com- 
plaint. Pennsylvania  By.  Co.  v.  Clark,  2  Ind.  App.  146,  27 
N.  E.  586 ;  United  States  Mail  Line  v.  Manufacturing  Co.,  101 
Ky.  658,  42  S.  W.  342.  The  complaint  is  wholly  insufficient 
because  it  fails  to  allege  that  plaintiffs  complied  with  the  pro- 
vision for  written  notice  contained  in  the  eighth  clause  of 
the  contract  set  out  in  the  complaint,  or  to  plead  a  valid 
excuse  for  noncompliance.  "The  company  is  entitled  to  a 
written  notice  that  the  shipper  claims  damages  so  as  to  permit 
it  to  have  a  thorough  investigation  made  of  the  nature  of  the 
claim  and  the  condition  of  the  stock  before  the  stock  is  re- 
moved from  its  premises  ...  or  mingled  with  other  stock  so 
as  to  make  identification  difficult."  Bailway  Co.  v.  Critten- 
den, 4  Kan.  App.  512,  44  Pac.  1000.  "If  the  plaintiff's  right 
depends  upon  a  condition  precedent,  he  must  allege  and  prove 
the  fulfillment  of  the  condition  or  a  legal  excuse  for  its 
nonfulfillment.     And  if  he  omits  such  allegations,  his  com- 
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plaint,  declaration  or  petition  will  be  bad  on  demurrer."  6 
Cyc,  " Carriers,' '  699;  9  Cyc,  " Contract,"  719;  Trust  Co. 
▼.  Railway  Co.,  107  Fed.  632. 

E.  S.  Clark,  J.  E.  Russell  and  H.  H.  Linney,  for  Appellee*. 

"The  material  allegations  in  an  action  against  a  carrier 
for  loss  of  or  injury  to  the  goods  are  (1)  ownership  of  plain- 
tiff, or  such  other  connection  with  the  transaction  as  to  entitle 
him  to  sue."  6  Cyc.  515.  "It  is  unreasonable  in  requiring 
the  shipper  to  retain  his  stock  at  the  place  of  destination  or 
delivery,  unmingled  with  other  stock,  until  the  written  notice 
shall  have  been  given.  It  is  void,  because  it  undertakes  to 
protect  the  carrier  from  losses  occasioned  by  his  own  fault,  by 
imposing  an  unreasonable  and  difficult  duty  on  the  shipper  as 
a  condition  precedent  to  his  right  to  suit ;  and  that,  too,  when 
that  duty  is  to  communicate  facts  as  well  or  better  under- 
stood by  the  corporation  than  the  shipper.  Such  notice  can- 
not possibly  serve  any  good  purpose,  and  will  not  be  tolerated 
to  entrap."  Smitha  v.  Louisville  &  N.  R.  Co.,  86  Tenn.  198, 
6  S.  W.  209;  Coles  v.  Louisville  etc.  R.  Co.,  41  111.  App.  607; 
Galveston  etc.  v.  Shirt  (Tex.  Civ.  App.),  25  S.  W.  142. 

CAMPBELL,  J. — This  action  was  brought  to  recover  dam- 
ages alleged  to  have  been  caused  by  the  negligence  of  the 
railroad  company  in  transporting  sheep  from  Del  Rio,  Arizona, 
to  Kansas  City,  Missouri.  The  complaint  sets  forth  that  the 
sheep  were  transported  according  to  the  terms  of  a  bill  of 
lading,  a  copy  of  which  is  attached  to  the  complaint  and  made 
a  part  thereof.  The  instrument  so  attached  is  a  special  ship- 
ping contract,  which  recites  that  the  shipper  assents  to  its 
terms  in  order  to  obtain  the  lower  of  two  rates,  and  is  signed 
by  the  consignor.  The  eighth  clause  of  this  contract  pro- 
vides: "In  order  that  any  loss  or  damage  to  be  claimed  by 
the  shipper  may  be  fully  and  fairly  investigated  and  the  fact 
and  nature  of  such  claim  or  loss  preserved  beyond  dispute  and 
by  the  best  evidence,  it  is  agreed  that  as  a  condition  precedent 
to  his  right  to  recover  any  damages  for  any  loss  or  injury 
to  his  said  stock  during  the  transportation  thereof,  or  at  any 
place  or  places  where  the  same  may  be  unloaded  or  loaded  for 
any  purpose  on  the  company's  road,  or  previous  to  the  loading 
thereof  for  shipment,  the  shipper  or  his  agent  in  charge  of 
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the  stock  will  give  notice  in  writing  of  his  claim  therefor  to 
some  officer  of  said  company,  or  to  the  nearest  station  agent, 
or,  if  delivered  to  consignee  at  a  point  beyond  the  company's 
road,  to  the  nearest  station  agent  of  the  last  carrier  making 
such  delivery,  before  such  stock  shall  have  been  removed 
from  the  place  of  destination  above  mentioned,  or  from  the 
place  of  the  delivery  of  the  same  to  the  consignee,  and  before 
such  stock  shall  have  been  slaughtered  or  intermingled  with 
other  stock,  and  will  not  move  such  stock  from  such  station 
or  stockyards  until  the  expiration  of  three  hours  after  the 
giving  of  such  notice;  and  a  failure  to  comply  in  every  re- 
spect with  the  terms  of  this  clause  shall  be  a  complete  bar  to 
any  recovery  of  any  and  all  such  damages.  .  .  ." 

The  complaint  does  not  allege  any  notice  of  loss  or  injury 
to  the  sheep  given  prior  to  the  time  they  were  intermingled 
with  other  stock.  The  defendant  demurred  to  the  complaint 
upon  the  ground,  among  others,  that  it  appeared  therefrom 
that  the  giving  of  notice  under  the  eighth  clause  of  the  con- 
tract sued  upon  was  a  condition  precedent  to  the  maintenance 
of  plaintiff's  action,  and  the  giving  of  such  notice  should 
therefore  be  alleged.  The  demurrer  was  overruled.  The  case 
went  to  trial,  and  at  the  close  of  plaintiff's  evidence,  notice 
not  having  been  proven,  the  defendant  moved  the  court  to 
direct  a  verdict  in  its  favor.  This  motion  was  denied.  The 
court  was  then  asked  to  instruct  the  jury  that  such  notice 
was  necessary,  and  that  unless  it  was  shown  to  have  been 
given  they  must  find  for  the  defendant.  The  court  declined 
to  give  this  instruction.  A  verdict  was  returned  in  favor  of 
the  plaintiff,  and  from  the  judgment  entered  thereon,  and 
from  the  ruling  of  the  court  denying  a  new  trial,  this  appeal 
is  brought. 

The  assignments  of  error  requiring  our  attention  raise  the 
question  as  to  the  necessity  of  pleading  and  proving  the  notice 
required  by  the  eighth  clause  of  the  contract.  The  trial 
court,  it  appears,  held  the  stipulation  contained  in  this  clause 
to  be  unreasonable.  The  action  is  brought  upon  the  con- 
tract. The  performance  of  the  condition  is  not  alleged,  nor  is 
any  excuse  shown  for  nonperformance.  If  it  may  be  said 
as  a  matter  of  law  that  the  stipulation  is  invalid,  it  is  not 
necessary  that  the  complaint  should  contain  the  allegations 
indicated,  but  if  it  may  not  be  so  said,  then  it  would  seem 
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logically  to  follow  that  where,  as  here,  the  action  is  based 
upon  the  special  contract,  the  complaint  should  either  show 
performance  or  excuse  for  nonperformance.  World's  Fair 
Min.  Co.  v.  Powers,  12  Ariz.  285,  100  Pac.  957.  Authority  is 
not  lacking  upon  the  precise  point  here  involved.  "If  the 
stipulation  is  valid,  then  the  giving  of  notice  in  accordance 
with  its  requirements  is  a  condition  precedent  to  recovery  by 
the  owner,  and  compliance  or  excuse  for  noncompliance  should 
be  alleged.' '    6  Cyc.  506. 

In  Case  v.  Railroad  Co.,  11  Ind.  App.  517,  39  N.  E.  426, 
where  «a  stipulation  to  give  notice  was  involved,  it  is  said: 
"That  such  a  provision  as  we  are  considering,  where  reason- 
able, must  be  regarded  as  a  condition  precedent,  performance 
of  which  must  be  alleged  to  make  the  complaint  good,  was 
decided  in  Express  Co.  v.  Harris,  51  Ind.  127,  followed  by 
this  court  in  Railroad  Co.  v.  Widman,  9  Ind.  App.  190,  36 
N.  E.  370.  To  the  same  effect  is  Railroad  Co.  v.  Simms,  18 
111.  App.  68.' ' 

In  Metropolitan  Trust  Co.  v.  Railroad  Co.  (C.  C),  107  Fed. 
628,  the  court  had  under  consideration  a  stipulation  in  a  ship- 
ping contract,  providing  for  notice  of  damage.  The  court 
says:  "In  the  complaint  there  is  no  allegation  that  the  peti- 
tioner made  a  claim  in  writing,  verified  by  affidavit,  and  de- 
livered the  same  to  some  proper  officer  or  agent  of  the  receiver, 
Hunt.  Nor  does  the  complaint  show  any  waiver  or  excuse 
for  ft  failure  so  to  do.  An  averment  showing  the  making  of 
the  claim  under  oath,  and  the  delivery  of  it,  as  required  by 
the  contract,  is  a  condition  precedent,  and  is  necessary  to  con- 
stitute a  good  cause  of  action.' '  See,  also,  Osterkoudt  v. 
Southern  Pacific  Co.,  47  App.  Div.  146,  62  N.  Y.  Supp.  134, 
Kalina  v.  Railroad  Co.,  69  Kan.  172,  76  Pac.  438,  A.,  T.  & 
8.  F.  Ry.  Co.  v.  Means,  71  Kan.  845,  80  Pac.  604,  and  St. 
Louis  &  S.  F.  Ry.  Co.  v.  Pearce,  '82  Ark.  353,  118  Am.  St. 
Eep.  75, 101  S.  W.  760. 

Stipulations  in  shipping  contracts,  requiring  notice  to  be 
given  of  loss  or  damage  to  livestock  before  permitting  the 
stock  to  be  intermingled  with  other  stock,  have  been  upheld 
as  reasonable  in  cases  too  numerous  to  cite  here.  They  have 
been  collected  in  exhaustive  notes  in  the  ninth  and  fourteenth 
volumes  of  the  American  and  English  Annotated  Cases,  at 
pages  17  and  416,  respectively.    In  some  states,  such  stipula- 
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tions  have  been  held  invalid  as  an  attempt  upon  the  part  of 
the  carrier  to  limit  its  common-law  liability.  There  are  cases 
in  which  particular  stipulations,  involving  uncertainty  as  to 
the  agent  of  the  company  to  whom  notice  was  to  be  given, 
have  been  held  unreasonable;  and,  generally,  where  to  give 
effect  to  the  stipulation  would  serve  to  work  a  hardship  upon 
the  shipper,  it  is  held  inapplicable.  Many  of  the  cases  cited 
by  appellee  are  of  the  character  first  indicated.  But  it  has 
been  held  by  the  supreme  court  of  the  United  States,  by 
whose  views  upon  the  subject  we  are  bound,  that  stipulations 
requiring  notice  of  damage  do  not  limit  the  common-law  lia- 
bility of  the  carrier,  and,  when  reasonable,  are  valid.  Express 
Co.  v.  Caldwell,  21  Wall.  264,  22  L.  Ed.  556 ;  The  Queen  of 
the  Pacific,  180  U.  S.  49,  21  Sup.  Ct.  278,  45  L.  Ed.  419.  By 
the  great  weight  of  authority  such  a  stipulation  as  the  one 
involved  in  this  case  is  held  to  be  reasonable,  in  the  absence 
of  a  showing  that  in  the  particular  case  it  serves  to  work  a 
hardship.  In  the  Queen  of  the  Pacific,  supra,  the  court  say : 
"The  question  is  whether  under  the  circumstances  of  the  par- 
ticular case,  the  requirement  be  a  reasonable  one  or  not." 
Again,  in  discussing  an  opinion  of  the  supreme  court  of 
Texas,  in  which  that  court  held  a  stipulation  unreasonable,  it 
is  said:  "The  court  seemed  to  assume  that  the  stipulation 
imposed  a  restriction  which  in  many  cases  would  deny  a  right 
of  action,  and  thereby  permit  the  carrier  to  contract  against 
his  negligence,  which  is  never  allowed.  The  opinion  seems  to 
have  gone  off  upon  the  point  that,  while  the  notice  as  applied 
to  the  facts  might  have  been  reasonable,  it  would  be  unreason- 
able when  applied  to  a  different  state  of  facts.  It  is  unnec- 
essary to  say  that  if,  under  the  circumstances  of  a  particular 
case,  the  stipulation  were  unreasonable,  or  worked  a  manifest 
injustice  to  the  libelants,  we  should  not  give  it  effect." 

The  purpose  of  the  stipulation  is  to  prevent  fraud  upon 
the  carrier,  to  enable  the  carrier  to  investigate  the  claim  of 
the  shipper,  and,  if  proper,  to  adjust  it  at  once.  As  is  said 
in  Owen  v.  Railroad  Co.,  87  Ky.  626,  9  S.  W.  698:  "If  exe- 
cuted in  good  faith,  this  stipulation  must  result  in  a  benefit 
to  both  the  owner  of  the  stock  and  the  carrier.' ' 

It  follows  that  a  stipulation  which  is  not  inherently  unrea- 
sonable, but  which  is  unreasonable  when  applied  to  a  certain 
state  of  facts,  should  be  met  in  the  complaint  by  a  recital  of 
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those  facts  which  would  make  its  application  to  the  case 
unreasonable,  as  an  excuse  for  nonperformance;  and,  in  the 
absence  of  such  a  statement  of  facts,  the  complaint  should  be 
held  bad.  We  are  of  the  opinion  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  complaint  in  this  case.  The  judg- 
ment of  the  trial  court  is  therefore  reversed,  and  the  case  is 
remanded  to  the  district  court,  with  instructions  to  sustain 
the  demurrer ;  costs  in  both  courts  to  be  paid  by  appellees. 

KENT,  C.  J.,  and  LEWIS,  J.,  concur.  DOAN,  J.,  did  not 
participate  in  the  decision  of  this  case. 

NOTE. — As  to  removal  of  livestock  from  carrier's  premises  before 
notice  of  claim  for  damages,  where  such  notice  is  given  in  time  for  ex- 
amination, see  note  to  Missouri  etc  B.  Co.  v.  Davis  (Okl.),  24  L.  B. 
A.,  N.  S.,  866. 


[Civil  No.  1143.    Filed  April  2,  1910.] 
[108  Pac.  458.] 

COCHISE  COUNTY,  Defendant  and  Appellant,  v.  GEO.  B. 
WILCOX,  Clerk  of  the  District  Court  of  the  Second 
Judicial  District  of  the  Territory  of  Arizona,  Plaintiff 
and  Appellee. 

1.  Clerks  or  Courts — Compensation. — If  the  territorial  legislature  has 

authority  to  regulate  the  collection  of  delinquent  taxes,  and  require 
the  services  of  the  clerk  of  the  district  court  in  connection  therewith, 
it  may  compel  him  to  perform  such  services  without  compensation 
from  the  county  or  territory,  by  providing  for  collection  of  his  fees 
as  costs,  as  is  done  by  Acts  1903,  No.  02. 

2.  Same— Fees  of  Clerks  or  Territorial  Courts. — If  the  subject  of 

compensation  to  a  clerk  of  the  territorial  district  court  for  services 
rendered  in  collecting  delinquent  taxes  is  regulated  exclusively  by 
federal  laws,  the  fees  recoverable  for  such  services  are  those  fixed 
by  such  laws,  and  not  those  fixed  by  the  territorial  legislature  (Acts 
1903,  No.  92). 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  Cochise  County.  Fletcher 
M.  Doan,  Judge.  Reversed  and  remanded,  with  directions  to 
sustain  demurrer. 

The  facts  are  stated  in  the  opinion. 
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John  S.  Williams  and  Attorney  General,  for  Appellant. 

The  demand  against  the  county  for  services  sued  upon 
was  not  filed  within  the  term  of  six  months  after  completion, 
as  provided  for  under  paragraphs  989  and  993  of  the  Civil 
Code,  and  the  right  is  extinguished.  The  inhibition  expressed 
in  paragraph  993  is  more  than  a  mere  limitation;  it  is  an 
absolute  bar  to  the  right,  which  can  in  no  event  be  claimed 
after  the  expiration  of  the  statutory  period,  and  the  board 
had  no  right  to  even  consider  the  demand.  Perrin  v.  Honey- 
cutt,  144  Cal.  87,  77  Pac.  776;  Murphy  v.  Bondshu,  2  Cal. 
App.  249,  83  Pac.  278. 

Cunningham  &  Biggs,  for  Appellee. 

The  statute  of  limitations  was  not  raised  in  the  lower  court, 
and  for  that  reason  the  question  cannot  now  be  considered. 
Providence  Gold  Min.  Co.  v.  Marks,  7  Ariz.  74,  60  Pac.  938. 
And  it  must  be  specially  set  forth  as  a  defense  in  his  answer 
to  be  available.  Rev.  Stats.  1901,  par.  2968;  Seaverns  v. 
Costello,  8  Ariz.  309,  71  Pac.  930. 

CAMPBELL,  J. — Appellee,  as  clerk  of  the  district  court 
of  the  second  judicial  district  of  this  territory,  rendered  ser- 
vices in  actions  brought  to  collect  delinquent  taxes  under  the 
provisions  of  Act  No.  92  of  the  Twenty-second  Legislative 
Assembly.  Provision  is  made  in  the  act  referred  to  for  the 
collection  of  the  clerk's  fees  as  costs  in  the  case;  it  being 
further  provided  that  in  no  case  shall  the  territory  or  county 
be  liable  for  any  such  costs.  In  the  cases  in  which  the  fees 
involved  in  this  action  were  earned,  the  judgments  are  not 
collected,  and  therefore  the  clerk  has  received  no  compensa- 
tion for  his  services,  and  seeks  to  collect  from  the  county. 
The  county  demurred  to  the  complaint  upon  the  ground  that  it 
did  not  state  a  cause  of  action,  which  demurrer  was  over- 
ruled, and,  the  county  electing  to  stand  upon  its  demurrer, 
judgment  was  entered  in  favor  of  the  clerk,  whereupon  the 
county  brought  this  appeal. 

The  theory  upon  which  the  court  overruled  the  demurrer 
was  that  the  clerk  is  entitled  to  his  fees  under  the  provisions 
of  the  laws  of  the  United  States,  and  that  it  was  not  com- 
petent for  the  legislature  to  require  him  to  perform  services 
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without  paying  for  the  same,  evidently  relying  largely  upon 
the  holding  of  the  supreme  court  of  the  United  States  in 
United  States  v.  McMillan,  165  U.  S.  504,  17  Sup.  Ct.  395, 
41  L.  Ed.  805.  But  the  clerk  is  not  in  a  position  to  claim 
that  the  laws  of  the  United  States  should  govern  as  to  this 
claim.  An  examination  of  the  account  presented  discloses 
that  in  each  instance  the  fees  sought  to  be  recovered  are  those 
provided  by  an  act  of  the  territorial  legislature,  and  not  those 
provided  by  the  laws  of  the  United  States.  If  the  matter  is 
one  to  be  regulated  by  the  legislature,  it  is  competent  for 
the  legislature  to  require  the  clerk  to  perform  the  services 
without  compensation  from  the  territory  or  county,  and  the 
clerk,  therefore,  cannot  recover.  If,  as  contended  by  appellee, 
the  subject  is  governed  entirely  by  the  laws  of  the  United 
States,  it  is  apparent  that  the  fees  that  can  be  recovered  are 
those  fixed  by  Congress,  and  not  by  the  territorial  legislature, 
and  as  claimed  by  the  clerk.  We  express  no  opinion  as  to 
whether,  in  any  event,  the  county,  rather  than  the  territory, 
would  be  liable  for  the  fees.  The  demurrer  of  the  defendant 
should  have  been  sustained. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
is  remanded  to  that  court,  with  directions  to  sustain  the 
demurrer. 

KENT,  C.  J.,  and  LEWIS  and  DOE,  JJ.,  concur. 


[Civil  No.  1141.    Filed  April  2,  1910.] 
[108  Pac.  476.] 

MARGARET  ELLEN  DEAN,  Plaintiff  and  Appellant,  v. 
THE  TERRITORY  OP  ARIZONA,  at  the  Relation  and 
to  the  Use  of  JOHN  D.  WILLIAMS,  as  the  Tax  Collector 
of  Said  County,  CHARLES  W.  MORRIS  and  ALICE 
HOPKINS  MORRIS,  the  Wife  of  Said  CHARLES  W. 
MORRIS,  Defendants  and  Appellees. 

L  Appeal  and  Error — Bond — Ambiguity — Validity. — An  appeal  bond, 
which  did  not  properly  describe  the  cause  in  which  the  orders  com- 
plained of  were  made,  and  recited  separate  and  distinct  appeals  from 
a  judgment  and  from  two  orders,  but  which  was  conditioned  that 
appellant  should  prosecute,  "her  appeal"  with  effect,  was  invalid  for 
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ambiguity,  since  it  could  not  be  determined  which  appeal  the  bond 
intended  to  secure. 

2.  Sams — Same — Necessity. — A  sufficient  appeal  bond  is  necessary  to 
give  the  supreme  court  jurisdiction. 

S.  Same — Same — Sufficiency — Review. — Though  no  motion  was  made 
to  dismiss  appeals  because  of  the  insufficiency  of  the  bond,  the  su- 
preme court  will  decline  to  consider  the  cade  on  its  merits,  since  the 
question  of  the  defects  in  the  appeal  bond  may  be  raised  upon  re- 
hearing. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  Graham  County.  Ernest 
W.  Lewis,  Judge.    Appeal  dismissed. 

The  facts  are  stated  in  the  opinion, 

John  McGowan,  for  Appellant. 

"Where  service  is  constructive,  suit  must  be  in  the  true 
name  of  the  defendant.  Proctor  v.  Nance,  220  Mo.  104,  132 
Am.  St.  Rep.  555,  119  S.  W.  409.  Where  the  judgment  mis- 
described  the  lands,  and  gave  one  lump  sum  against  them  all, 
it  was  contrary  to  our  express  statutes.  Act  92  of  22d  Legis- 
lature of  Arizona,  sec.  88.  A  tax  suit  is  a  special  statutory 
proceeding,  and  every  requirement  of  the  statute  must  be 
strictly  complied  with.  Seaverns  v.  Costello,  8  Ariz.  308,  71 
Pac.  930;  Black  on  Tax  Titles,  sec.  155. 

Rawlins  &  Little,  for  Appellees. 

The  Code  of  Practice  requires  every  action  to  be  in  the 
name  of  the  real  party  in  interest.  Ariz.  Rev.  Stats.  1901, 
par.  1299.  The  court  cannot  permit  a  person  to  be  substi- 
tuted as  plaintiff  in  place  of  the  then  plaintiff,  on  the  ground 
that  the  person  substituted  was  the  real  party  in  interest  at 
the  commencement  of  the  action.  Dubbers  v.  Ooux,  51  CaL 
153.  A  complaint  cannot  be  amended,  so  as  to  effect  a  com- 
plete change  of  parties  plaintiff,  since  that  amounts  to  a 
change  of  cause  of  action.  Clements  v.  Orenwell,  40  Mo.  App. 
589;  Wilson  v.  Kiesel,  9  Utah,  397,  35  Pac.  488;  Person  v. 
Fidelity  Co.,  84  Fed.  759.  The  mere  fact  that  there  are  two 
descriptions  does  not  determine  that  there  were  more  than  a 
single  piece  or  parcel  of  land  within  the  meaning  of  the  tax 
laws.    Dodge  v.  Emmoris,  34  Kan.  732,  9  Pac.  951. 
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PER  CURIAM.— Appellant,  as  plaintiff  below,  filed  an 
original  and  three  amended  complaints.  The  third  amended 
complaint  was,  upon  motion,  stricken  from  the  files.  There- 
upon a  demurrer  was  presented  to  the  second  amended  com- 
plaint, which  was  sustained,  and,  plaintiff  declining  to  amend, 
judgment  was  rendered  dismissing  the  action  at  her  costs. 
Thereafter  she  moved  for  a  correction  of  the  judgment  in 
some  particulars,  which  motion  was  denied.  Notice  of  appeal 
to  this  court  was  given  "from  the  judgment  of  the  court  here- 
tofore entered  herein  on  the  ninth  day  of  October,  A.  D.  1909, 
and  from  the  order  of  the  court  denying  plaintiff's  motion 
to  correct  the  judgment."  A  bond  on  appeal  was  filed,  which 
was  conditioned  as  follows:  " Whereas  said  plaintiff  has  ap- 
pealed to  the  supreme  court  of  the  territory  of  Arizona  from 
the  order  of  said  district  court  striking  from  the  records 
thereof  the  plaintiff's  third  amended  complaint;  also  from 
the  order  sustaining  the  demurrer  to  the  second  amended 
complaint,  and  has  also  appealed  from  the  judgment  rendered 
and  entered  on  or  about  the  ninth  day  of  October,  1909,  dis- 
missing said  cause  and  for  costs  against  the  plaintiff:  Now, 
therefore,  we,  the  said  principal  and  said  sureties,  hereby 
undertake  and  promise  that  said  appellant  shall  prosecute  her 
said  appeal  with  effect,  and  shall  pay  all  costs  which  have 
accrued  in  said  district  court,  or  which  may  accrue  in  said 
supreme  court." 

Aside  from  the  fact  that  the  bond  does  not  properly  describe 
the  cause  in  which  the  orders  complained  of  were  made,  it  is 
fatally  defective  because  of  uncertainty.  It  recites  separate 
and  distinct  appeals  from  a  judgment  and  from  two  orders, 
but  obligates  the  principal  and  sureties  to  the  payment  of  the 
costs  but  upon  one,  since  it  requires  only  that  the  appellant 
"shall  prosecute  her  said  appeal  with  effect."  It  is  impos- 
sible to  determine  which  of  the  appeals  the  bond  is  intended 
to  secure.  Because  of  its  ambiguity,  it  is  a  nullity,  and  does 
not  operate  as  an  appeal  bond.  Creek  v.  Bozeman  Water- 
works  Co.,  22  Mont.  327,  56  Pac.  362 ;  Washoe  Copper  Co.  v. 
Hickerj,  23  Mont.  319,  58  Pac.  866 ;  Wallace  v.  McKinlay,  6 
Idaho,  95,  53  Pac.  104 ;  Corcoran  v.  Desmond,  71  Cal,  100,  11 
Pac.  815;  Centerville  etc.  Co.  v.  Bachtold,  109  Cal.  Ill,  41 
Pac.  813.  A  sufficient  appeal  bond  is  necessary  to  give  this 
court  jurisdiction.    There  not  being  such  in  this  case,  we 
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have  no  authority  to  review  the  judgment  and  orders  of  the 
district  court.  While  no  motion  was  made  to  dismiss  the 
the  appeals,  we  feel  it  our  duty  to  decline  to  consider  the 
case  on  its  merits,  since  the  question  of  the  defects  in  the 
appeal  bond  may  be  raised  upon  rehearing.  Shattuck  v. 
Costello,  8  Ariz.  255,  71  Pac.  940. 
The  appeals  are  dismissed. 

DOAN,  CAMPBELL,  and  DOE,  JJ.,  concur. 


[Civil  No.  1123.    Hied  April  2, 1910.] 
[108  Pac.  494.] 

FRANK  LUKE  and  JOHN  LUKE,  Defendants  and  Appel- 
lants, WM.  J.  RAINEY,  LILLIAN  RAINEY,  Defend- 
ants, v.  JESSE  HOYT  SMITH,  Plaintiff  and  Appellee. 

1.  Execution — Sale — Title  or  Purchaser — Outstanding  Equities. — 

At  common  law,  and  in  absence  of  statute,  a  purchaser  on  execution 
takes  title  subject  to  all  outstanding  equities  of  which  he  had  notice 
at  the  time  of  the  sale. 

2.  Same — Same — Rights  of  Purchaser— Partner's  Lien — Priority — 

Judgment  Lien. — Civil  Code  of  1901,  paragraph  749,  making  all 
conveyances  of  land  void  as  to  creditors  and  subsequent  purchasers 
for  value,  unless  acknowledged  and  recorded,  does  not  cover  the  case 
of  equitable  liens,  evidence  of  which  need  not  be  recorded,  so  that  a 
partner's  equitable  lien  for  monej  advanced  to  purchase  and  improve 
land  used  in  the  Arm  business,  is  superior  to  the  lien  of  one  pur- 
chasing upon  a  subsequent  execution  sale  under  a  judgment  against 
the  partner  in  whose  name  the  legal  title  was,  if  the  execution  pur- 
chaser bought  with  actual  or  constructive  notice  of  the  partner's  lien. 

3.  Vendor  and  Purchaser — Bona  Fide  Purchaser — Constructive  No- 

tice— What  Constitutes. — One  having  notice  of  a  fact  affecting 
property  which  he  contemplates  purchasing  so  as  to  put  him  on  in- 
quiry with  reference  thereto  is  chargeable  with  knowledge  which  such 
inquiry  would  have  shown;  and  notice  of  a  claim  inconsistent  with 
the  title  he  seeks  to  obtain  will  require  him  to  exercise  due  diligence 
to  discover  the  facts  upon  which  such  claim  is  based. 

4.  Execution — Sale — Bona  Ftoe  Purchasers — Notice — Judicial  Pro- 

ceedings— Filing  of  Complaint. — Plaintiff  sued  his  partner,  B.,  to 
foreclose  his  partner  lien  on  land  standing  in  B.'s  name,  and  joined 
as  defendants  creditors  of  B.  who  had  attached  the  land.    Pending 
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the  suit,  the  attaching  creditors  obtained  judgment  against  B.  and 
bought  in  the  land  at  the  execution  sale.  Held,  that  though  the  com- 
plaint did  not  state  the  facts  supporting  the  partner's  lien  claimed 
by  plaintiff,  jet  where  it  stated  the  substance  of  a  part  of  the  part- 
nership agreement  as  to  the  land  under  which  the  lien  was  claimed, 
it  was  enough  to  put  the  attaching  creditors  on  inquiry,  and  charge 
them  with  constructive  notice  thereof  so  as  to  postpone  their  rights 
as  purchasers  at  the  execution  sale  to  the  plaintiff's  lien  as  partner. 

5.  Samb— Same — Rights  of  Purchaser— Constructive  Notice — Rec- 

ords— Mortgage  Records. — Recording  of  a  mortgage  executed  with 
warranty  of  title,  by  one  who  had  the  legal  title  to  land  upon  which 
another  had  a  partner's  lien,  was  not  constructive  notice  to  the  latter 
of  its  execution,  so  as  to  constitute  a  waiver  by  him,  by  acquiescence, 
as  to  his  rights  as  lienor,  as  against  subsequent  purchasers  of  the 
land  under  execution,  he  having  no  actual  notice  of  the  record. 

6.  Partnership—Liability  as  to  Third  Party.— Civil  Code  of  1901, 

paragraph  2703,  providing  that  if  one  transacts  business  as  a  mer- 
chant or  trader  with  the  addition  of  the  words  "agents,"  "company," 
etc.,  and  fails  to  disclose  his  partner's  name  by  a  sign,  etc.,  or  trans- 
acts business  in  his  own  name,  the  firm  property  shall,  as  to  his  cred- 
itors, be  treated  as  his  property,  provided  this  title  shall  not  apply 
to  copartners,  complying  with  Civil  Code  of  1901,  paragraphs  3520- 
3524,  relates  only  to  merchants  and  traders,  and  does  not  apply  to  a 
joint  venture  in  the  purchase  and  improvement  of  realty. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  Maricopa  County.  Ed- 
ward Kent,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

For  former  opinion,  see  Smith  v.  Rainey,  9  Ariz.  362,  83 
Pac.  463,  209  U.  S.  53,  28  Sup.  Ct.  474,  52  L.  Ed.  679. 

Eibbey,  Bennett  &  Bennett,  for  Appellants. 

Real  property  conveyed  to  one  member  of  a  partnership, 
and  standing  of  record  in  his  name,  in  which  conveyance  and 
record  the  other  partner  participates  and  acquiesces,  though 
purchased  by  money  advanced  to  the  partnership  by  such 
participating  and  acquiescing  partner,  is  subject  to  attach- 
ment and  execution  by  creditors  of  the  partner  holding  such 
record  title  who  have  no  notice  of  such  partnership,  and  the 
lien  of  such  attaching  and  execution  creditors  is  prior  and 
superior  to  the  equitable  right  of  such  consenting  and  ac- 
quiescing partner  to  have  the  partnership  property  applied 
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to  the  payment  of  his  advances  to  the  partnership.  Stover 
v.  Stover,  180  Pa.  425,  57  Am.  St.  Eep.  654,  36  Atl.  921; 
Blake  v.  Nutter,  19  Me.  16;  Hammond  v.  Paxton,  58  Mich. 
393,  25  N.  W.  321 ;  First  Nat  Bank  v.  State  Nat.  Bank,  130 
Mich.  332,  89  N.  W.  941.  "Even  where  a  partner  is  en- 
titled to  a  lien,  he  may  waive  it,  or  by  his  conduct  lose  its 
benefit.' '  30  Cyc.  701.  Under  our  statutes,  property  stand- 
ing of  record  in  the  name  of  the  individual  partner  is  to  be 
treated  in  favor  of  his  creditors  as  his  property.  Ariz.  Rev. 
Stats.  1901,  par.  2703.  Notice  of  a  secret  equity  received 
after  judgment  and  before  sale  does  not  affect  the  purchaser, 
even  though  such  purchaser  be  the  judgment  creditor. 
Mansfield  v.  Johnson,  51  Fla.  239,  120  Am.  St.  Rep.  159,  40 
South.  196 ;  Robertson  v.  McClay,  19  Tex.  Civ.  App.  514,  48 
S.  W.  35;  Meek  v.  Skeen,  60  Fed.  322,  8  C.  C.  A.  641.  "Pur- 
chasers and  creditors  alike  may  rely  upon  the  title  to  real 
estate  as  shown  by  the  record,  and  having  done  so,  the  law 
will  not  permit  their  rights  acquired  on  the  faith  of  the  title 
ss  thus  disclosed  to  be  defeated  by  parol  evidence." 

C.  F.  Ainswortb,  for  Appellee. 

The  plaintiff's  claim  is  not  based  on  a  deed  of  trust  nor  a 
mortgage,  nor  a  conveyance,  and  therefore  does  not  come 
within  the  provisions  of  the  recording  statute,  and  such  law 
has  no  bearing  upon  the  lien  or  interest  claimed  by  the  plain- 
tiff herein.  Grace  v.  Wade,  45  Tex.  522.  The  defendants 
having  notice  of  the  existence  of  the  contract  and  that  the 
plaintiff  claimed  a  lien  on  the  property  in  question  prior  to 
the  lien  of  their  judgment,  they  could  very  easily  have  ascer- 
tained the  full  extent  of  the  contract,  under  the  provisions 
of  the  statute  above  quoted,  and  not  having  done  so,  we  con- 
tend that  they  are  charged  with  all  the  notice  that  the  contract 
would  have  given  them  had  they  obtained  an  inspection  or 
copy  of  the  contract.  "Every  man  is  chargeable  with  notice 
of  that  which  the  law  requires  him  to  know,  and  that  which, 
after  being  put  on  inquiry,  he  might  have  ascertained  by  the 
exercise  of  reasonable  diligence.' '  McLure  v.  Township  of 
Oxford,  94  U.  S.  432,  24  L.  Ed.  129 ;  Meier  v.  Blume,  80  Mo. 
179;  Astie  v.  Leeming,  3  Abb.  N.  C.  (N.  Y.)  25;  Vredenburgh 
v.  Burnet,  31  N.  J.  Eq.  229.    Permanent  improvements  made 
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by  one  cotenant  at  the  request  of  others  constitute  a  debt 
against  the  latter  and  a  lien  on  their  shares  of  the  land. 
Ward  v.  Ward's  Heirs,  40  W.  Va.  611,  52  Am.  St.  Rep.  911, 
21  S.  E.  746,  29  L.  B.  A.  449. 

CAMPBELL,  J. — The  second  amended  complaint  in  this 
action  was  before  us  in  Smith  v.  Bainey,  9  Ariz.  362,  83  Pac. 
463,  and  was  held  by  us  not  to  state  a  cause  of  action.  Upon 
appeal  to  the  supreme  court  of  the  United  States,  that  court 
held  that  the  agreement  between  Smith  and  Bainey  consti- 
tuted them  partners,  and  gave  to  Smith  a  partner's  lien  upon 
the  land,  as  a  partnership  asset;  reversed  the  judgment  of 
this  court,  and  remanded  it  for  trial.  209  U.  S.  53,  28  Sup. 
Ct.  474,  52  L.  Ed.  679. 

The  opinions  above  indicated  set  forth  the  substance  of  the 
complaint  and  of  the  agreement  attached  to  it.  By  their 
answer,  the  defendants  Luke  allege  that  on  June  11,  1902, 
Bainey  was  the  owner  of  and  held  in  his  own  name  the  title 
of  record  to,  and  was  in  possession  of,  an  undivided  one-third 
interest  in  the  land  described  in  the  complaint;  that  on  that 
day,  Bainey  being  indebted  to  the  Lukes  in  the  sum  of  $2,500, 
with  interest,  they  commenced  an  action  to  recover  the  said 
sum  and  interest,  and  sued  out  an  attachment  which  was  duly 
served  and  levied  upon  Bainey 's  interest  in  said  land,  and 
thereafter  duly  recorded  in  the  office  of  the  county  recorder 
of  Maricopa  county;  that,  thereafter,  such  proceedings  were 
had  in  the  cause  that  on  June  11,  1903,  the  Lukes  recovered 
a  judgment  against  Bainey  for  the  amount  of  his  indebtedness 
to  them,  and  which  judgment  foreclosed  the  lien  of  attach- 
ment ;  that  on  the  sixth  day  of  August,  1903,  an  order  of  sale 
was  duly  issued  out  of  the  court,  and  that  on  the  eighth  day 
of  September,  1903,  the  premises  were  sold  to  the  Lukes, 
who,  after  the  expiration  of  the  period  of  redemption,  re- 
ceived a  deed  therefor  from  the  sheriff.  It  is  further  al- 
leged that  neither  of  the  Lukes  had  any  knowledge  or  any 
notice,  actual  or  constructive,  of  the  existence  of  the  agree- 
ment attached  to  the  complaint  of  the  plaintiff,  prior  to  the 
filing  of  plaintiff's  second  amended  complaint,  which  said 
second  amended  complaint  was  filed  on  the  thirty-first  day  of 
December,  1903.  The  action  was  tried  by  the  court  without 
a  jury,  and  resulted  in  a  judgment  for  Smith.    The  trial  court 


April,  1910.]  Luke  v.  Smith.  159 

found  that  the  land  described  in  the  complaint  was  purchased 
by  Smith  and  Rainey  in  March,  1897,  for  the  sum  of  $18,000 ; 
that  Smith  advanced  and  paid  the  purchase  price;  that  the 
title  to  the  land  was  taken,  an  undivided  two-thirds  in  the 
name  of  Smith  and  an  undivided  one-third  in  the  name  of 
Rainey;  that  at  various  times  between  March  20,  1897,  and 
May  23, 1903,  Smith,  under  the  terms  of  the  contract  attached 
to  the  complaint,  advanced  the  further  sum  of  $32,473.35, 
and  that  one-third  of  such  payments  and  advances  so  made  by 
Smith,  together  with  interest,  amounts  to  the  sum  of  $21,- 
772.17,  which  said  sum  was  due  to  Smith  from  Rainey,  under 
the  terms  of  the  contract,  on  May  23,  1903 ;  that  since  May  23, 
1903,  and  prior  to  the  twenty-eighth  day  of  November,  1903, 
Smith  advaneed  the  further  sum  of  $1,085,  and  that  the  total 
amount  due  at  the  time  of  the  trial  of  the  action  from  Rainey 
to  Smith,  for  principal  and  interest  for  such  advances,  under 
the  terms  of  the  contract,  is  the  sum  of  $28,224.02.  The  trial 
court  further  found  the  allegations  of  the  answer  of  the  de- 
fendants Luke  to  be  true,  with  the  exception  of  the  matter 
of  notice.  As  conclusions  of  law,  the  court  found  that  Smith 
is  entitled  to  a  judgment  against  Rainey  for  the  amount  due 
from  him  to  Smith,  that  the  contract,  a  copy  of  which  is  at- 
tached to  the  complaint,  constituted  Smith  and  Rainey  co- 
partners in  respect  to  the  property  described  in  the  complaint, 
and  thereby  constituted  Rainey  a  trustee  in  favor  of  Smith, 
with  respect  to  the  undivided  one-third  interest  in  the  prem- 
ises standing  in  his  name;  and  that  by  virtue  thereof  Smith 
has  a  lien  upon  said  land  for  the  payment  of  the  amount 
found  due  him  from  Rainey.  There  is  another  conclusion  of 
law  drawn  by  the  court,  to  which  we  will  hereafter  call  atten- 
tion. Judgment  was  in  favor  of  Smith,  against  Rainey,  in  the 
sum  of  $28,224.02,  and  the  lien  of  Smith  was  adjudged  prior 
in  right  to  that  of  the  defendants  Luke.  Prom  this  judg- 
ment the  defendants  Luke  have  appealed. 

At  the  common  law,  the  purchaser  at  an  ordinary  execution 
sale  takes  subject  to  all  outstanding  equities  of  which  he  had 
notice  at  the  time  of  the  sale,  and  this  must  be  considered 
the  rule  in  this  territory,  except  as  it  may  have  been  changed 
by  statute.  Therefore,  the  first  question  to  be  considered  is 
the  effect  to  be  given  our  recording  statute  (paragraph  749, 
Revised   Statutes  of   1901)  which   provides:  "All  bargains, 
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sales  and  other  conveyances  whatever,  of  any  lands,  tenements 
and  hereditaments,  whether  they  may  be  made  for  passing 
any  estate  of  freehold  or  inheritance  or  for  a  term  of  years ; 
and  deeds  of  settlement  upon  marriage ,  whether  land,  money 
or  other  personal  thing,  and  all  deeds  of  trust  and  mortgages 
whatsoever,  which  shall  hereafter  be  made  and  executed,  shall 
be  void  as  to  all  creditors  and  subsequent  purchasers  for  valu- 
able consideration  without  notice,  unless  they  shall  be  ac- 
knowledged and  filed  with  the  recorder,  to  be  recorded,  as 
required  by  law,  or,  where  record  is  not  required  deposited 
and  filed  with  the  recorder;  but  the  same,  as  between  the 
parties  and  their  heirs,  and  as  to  all  subsequent  purchasers, 
with  notice  thereof,  or  without  valuable  consideration,  shall 
nevertheless  be  valid  and  binding/' 

Counsel  agree  that  the  statute  was  adopted  from  the  laws 
of  Texas  by  the  legislature  of  this  territory.  The  supreme 
court  of  that  state,  while  uniformly  holding  that  a  prior  un- 
recorded conveyance  or  mortgage  creates  no  rights  as  against 
creditors  who  have  obtained  liens,  had,  prior  to  our  adoption 
of  the  statute,  construed  it  as  not  affecting  resulting  trusts 
or  equitable  liens,  evidence  of  which  is  not  required  or  per- 
mitted to  be  recorded.  Thus,  in  Blankenship  v.  Douglas,  26 
Tex.  226,  82  Am.  Dec.  608,  it  is  said:  "It  seems  to  be  well 
settled  that  a  judgment  lien  on  the  land  of  a  debtor  is  subject 
to  every  equity  which  existed  against  the  land  in  the  hands 
of  the  judgment  debtor  at  the  time  of  the  rendition  of  the 
judgment.  And  courts  of  equity,  it  is  said,  .  .  .  will  limit 
that  lien  to  the  actual  interest  which  the  judgment  debtor 
has  in  the  estate.  ...  If  the  property  in  controversy  was  pur- 
chased by  John  J.  Blankenship  with  the  funds  of  David 
Blankenship,  and  for  him,  then  the  equitable  estate  in  the 
land  was  in  said  Blankenship,  and,  upon  proof  of  the  facts, 
the  land  might  have  been  sold  under  execution  for  the  debts  of 
David  Blankenship.  .  .  .  This  kind  of  an  equity  is  beyond 
the  contemplation  of  our  statute  of  registration  respecting  the 
rights  of  creditors." 

In  Senter  v.  Lambeth,  59  Tex.  259,  the  controversy  was  be- 
tween an  attaching  creditor  who  was  without  notice  at  the 
time  his  attachment  was  levied  and  at  the  time  when  judgment 
was  rendered,  but  who  had  notice  at  the  time  he  purchased 
at  his  own  execution  sale,  and  the  claimant  of  a  vendor's  lien. 
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The  question  involved  is  thus  stated  by  the  court:  "The  sole 
question  in  the  case  is  whether,  under  the  admitted  facts, 
the  lien  and  rights  acquired  by  virtue  of  the  writ  of  attach- 
ment, judgment,  and  sheriff's  sale  are  superior  to  those  of  the 
appellees,  who  hold  the  unrecorded  vendor's  lien,  of  which 
appellants  had  notice  at  or  before  the  sale,  but  of  which  no 
notice  was'  had  when  the  writ  of  attachment  was  levied  or 
when  the  judgment  was  obtained" 

The  previous  decisions  of  the  court  are  examined,  and  it  is 
held  (quoting  from  the  syllabus,  which  correctly  states  the 
ruling  of  the  court) :  "  As  against  a  purchaser  with  notice  of  a 
vendor's  lien  before  sale  under  a  judgment,  which  judgment 
constituted  a  legal  lien  on  land,  a  court  of  equity  will  confine 
the  operation  of  the  legal  lien  of  the  judgment  creditor  to  the 
actual' interest  which  the  judgment  debtor  had  in  the  estate 
at  the  time  such  legal  lien  was  fixed.  The  vendor's  lien  will 
be  protected,  though  the  purchaser,  who  had  notice  before 
his  purchase  at  execution  sale,  had  no  actual  notice  when  the 
judgment  lien  attached." 

Again,  in  Calvert  v.  Roche,  59  Tex.  463,  it  is  said:  "As  a 
general  proposition,  a  judgment  lien  only  attaches  to  the  ac- 
tual interest  of  the  debtor  in  the  land ;  but  on  account  of  our 
registration  laws,  ordinarily,  if  the  judgment  lien  attaches 
before  the  creditor  has  notice  of  the  existence  of  the  unre- 
corded deed,  then  such  deed  is  subordinated  to  the  lien,  and 
subsequent  notice  of  the  existence  of  the  deed  would  work  no 
change  in  the  rights  of  the  parties.  But  when  the  debtor 
holds  the  legal  title  in  trust  for  others,  with  whose  funds  and 
for  whose  use  it  was  purchased,  then  if  the  purchaser  at 
sheriff's  sale,  made  by  virtue  of  such  judgment,  has  notice  of 
the  rights  of  the  cestui  que  trusts  before  his  purchase,  he 
would  acquire  no  title  to  the  property  as  against  them.  This 
distinction  results  from  the  fact  that  such  an  equitable  right 
is  not  subject  to  or  governed  by  the  registration  statutes." 

This  doctrine  has  repeatedly  been  affirmed,  and  as  late  as 
Paris  v.  Burks,  101  Tex.  106,  105  S.  W.  174,  it  is  said:  "It  is 
true  that  the  statute  operates  only  against  claims  dependent 
on  instruments  which  are  required  or  permitted  to  be  re- 
corded, and  rights  to  which  the  law  gives  rise  in  certain  states 
of  fact  and  of  which  it  requires  no  evidence  upon  the  records 
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or  in  writing,  such  as  vendor's  liens,  certain  kinds  of  trusts, 
and,  perhaps,  others  that  might  be  instanced,  are  not  post- 
poned to  the  rights  of  creditors  resulting  from  the  mere 
acquisition  of  liens  by  legal  process.' ' 

We  perceive  no  difference  in  principle  between  the  equitable 
rights  involved  in  and  protected  by  the  decisions  of  the  su- 
preme court  of  Texas,  and  the  equitable  rights  of  a  partner 
to  a  lien  for  money  advanced  for  the  purchase  and  improve- 
ment of  lands  used  in  carrying  out  the  joint  venture.  We  feel 
constrained  to  follow  the  construction  given  the  statute  by  the 
supreme  court  of  Texas  prior  to  our  adoption  of  it,  and  to 
hold  that  Smith's  lien  is  prior  to  that  of  the  Lukes,  and  must 
prevail  over  it,  if  they  had  notice,  actual  or  constructive,  of 
such  lien  at  the  time  of  the  sale. 

The  trial  court  found  that  the  Lukes,  at  the  time  of  the  saler 
had  no  actual  notice,  but  that  they  did  have  constructive 
notice  of  Smith's  lien.  The  original  complaint  in  this  action 
was  filed  July  18,  1903.  The  sale  under  the  Lukes'  judg- 
ment occurred  September  8,  1903 ;  and  on  December  31,  1903, 
this  second  amended  complaint  was  filed.  To  the  second 
amended  complaint,  for  the  first  time,  was  attached  a  copy  of 
the  agreement  between  Smith  and  Rainey,  and  it  will  be  ob- 
served that  this  complaint  was  filed  subsequent  to  the  sale. 
The  original  complaint  did  not  set  forth  sufficient  facts  to 
show  that  Smith  was  entitled  to  a  partnership  lien.  It  pur- 
ported to  state  the  substance  of  a  portion  of  the  agreement 
between  Smith  and  Rainey,  and  disclosed  that  the  basis  of 
whatever  rights  Smith  had  was  evidenced  by  a  written  con- 
tract, and  that  by  reason  of  that  contract,  and  operations 
under  it,  he  claimed  a  lien  upon  the  land.  Did  this  pleading 
convey  to  the  Lukes  sufficient  information  to  put  them  upon 
inquiry  as  to  Smith's  rights,  and  charge  them  with  construc- 
tive notice  of  the  existence  of  his  lien,  prior  to  the  salet 
There  is  not  so  much  difficulty  in  stating  the  rule  as  in  apply- 
ing it  to  a  given  state  of  facts.  Where  one  has  notice  of  a 
fact  affecting  property  which  he  seeks  to  purchase,  which  puts 
him  upon  inquiry,  he  is  chargeable  with  the  knowledge  which 
the  inquiry,  if  made,  would  have  revealed;  and  one  is  put 
upon  inquiry  by  notice  of  a  claim  which  is  inconsistent  with 
the  title  he  seeks  to  obtain,  and  must  exercise  due  diligence 
to  ascertain  the  facts    upon  which  the  claim  is  based    In 
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Fidelity  Co.  v.  Railroad  Co.,  32  W.  Va.  244,  9  S.  E.  180,  it 
is  said  that :  "Whatever  is  sufficient  to  put  a  person  on  inquiry 
is  considered  b&  conveying  notice ;  for  the  law  imputes  a  per- 
sonal knowledge  of  a  fact,  of  which  the  exercise  of  common 
prudence  might  have  apprised  him.  When  a  subsequent 
purchaser  has  actual  notice  that  the  property  in  question  is 
encumbered  or  affected,  he  is  charged  constructively  with 
notice  of  all  the  facts  and  instruments,  to  the  knowledge  of 
which  he  would  have  been  led  by  inquiry  into  the  encum- 
brance or  other  circumstances  affecting  the  property  of  which 
he  had  notice." 

The  supreme  court  of  the  United  States,  after  quoting  the 
foregoing,  say:  "Vice-Chancellor  Wigram,  in  Jones  v.  Smith 
[1  Hare,  43],  supra,  laid  it  down  that  cases  in  which  con- 
structive notice  had  been  established,  resolved  themselves  into 
two  classes:  First,  those  in  which  the  party  charged  had  ac- 
tual notice  that  the  property  in  dispute  was  in  some  way 
affected,  and  the  court  has  thereupon  bound  him  with  con- 
structive notice  of  facts  to  a  knowledge  of  which  he  would 
have  been  led  by  an  inquiry  into  the  matters  affecting  the 
property,  of  which  he  had  actual  notice ;  and,  secondly,  those 
where  the  court  has  been  satisfied  that  the  party  charged  had 
designedly  abstained  from  inquiry  for  the  purpose  of  avoiding 
notice.  If  there  is  not  actual  notice  that  the  property  is  in 
some  way  affected  so  that  the  case  does  not  fall  within  the 
first  class,  and  no  fraudulent  turning  away  from  a  knowledge 
of  facts  which  the  res  gestae  would  suggest  to  a  prudent 
mind,  or  gross  and  culpable  negligence,  so  as  to  bring  it  within 
the  second,  then  the  doctrine  of  constructive  notice  would 
not  apply."  The  supreme  court  then  adds:  "Each  case  must 
be  governed  by  its  own  peculiar  circumstances."  Simmons 
Creek  Coal  Co.  v.  Doran,  142  U.  S.  417,  12  Sup.  Ct.  239,  35 
L.  Ed.  1063. 

Applying  these  statements  of  the  law  to  the  facts  of  the 
present  case,  we  think  the*  trial  court  was  right  in  holding  that 
the  Lukes  were  put  upon  inquiry,  and  by  diligence  could  have 
ascertained  before  the  sale  the  rights  of  Smith  in  the  premises. 
The  complaint  advised  them  that  Smith  and  Rainey  had  a 
contract  in  writing,  which  Smith  claimed  gave  him  a  lien 
upon  the  land.  While  this  pleading  was  technically  deficient, 
it  disclosed  enough  to  cause  a  prudent  man  to  inquire  as  to 
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the  full  terms  of  this  writing,  before  purchasing.  It  is  sug- 
gested by  the  appellee  that,  as  defendants  in  the  action,  the 
Lukes  could,  by  application  to  the  court  under  paragraph 
2555  of  our  statutes,  have  obtained  a  copy  of  the  contract; 
but  it  is  probable  that  had  they  requested  of  Smith  or  his 
counsel  out  of  court  a  disclosure  of  the  full  terms  of  the  con- 
tract,  they  would  be  protected.  They  made  no  inquiry,  and 
we  think  that  in  failing  to  do  so  they  were  at  fault  and  must 
be  held  chargeable  with  the  knowledge  they  would  have  ob- 
tained had  they  made  inquiry. 

In  1898  Rainey  executed  a  mortgage  to  one  Hubbard  upon 
the  one-third  undivided  interest  in  the  land  standing  in  his 
name,  warranting  that  his  title  thereto  was  free  and  unen- 
cumbered, which  said  mortgage  was  placed  of  record.  Appel- 
lants contend  that  by  participating  and  acquiescing  in  the 
placing  of  such  title  in  Rainey  of  record,  and  with  notice  and 
without  protest  permitting  Rainey  to  mortgage  the  property, 
and  otherwise  publicly  treat  it  as  his  own  individual  property, 
Smith  waived  all  right  to  claim  a  lien  upon  said  premises 
prior  and  superior  to  that  of  the  attachment  and  judgment 
creditors  of  Rainey.  There  is  no  evidence,  however,  that 
Smith  knew  anything  of  this  mortgage,  and  we  do  not  think 
that  the  record  operated  as  constructive  notice  to  him.  Bates 
v.  Norcross,  14  Pick.  (Mass.)  224;  Maul  v.  Rider,  59  Pa.  167; 
Building  Assn.  v.  Fellers,  96  Va.  337,  70  Am.  St.  Rep.  851,  31 
S.  E.  505;  White  v.  McGregor,  92  Tex.  556,  71  Am.  St.  Rep. 
875,  50  S.  W.  564. 

It  is  further  insisted  that  by  reason  of  the  failure  to  comply 
with  the  requirements  of  paragraph  2703,  Revised  Statutes  of 
1901,  the  property  standing  in  Rainey 's  name  is  to  be  treated, 
in  favor  of  his  creditors,  as  his  property.  We  do  not  think 
the  statute  applicable.  It  relates  to  merchants  and  traders, 
and  not  to  a  joint  venture  in  the  purchase  and  improvement 
of  real  estate,  such  as  the  record  discloses  existed  in  this  case. 

We  perceive  no  error  in  the  record,  and  affirm  the  judgment 
of  the  district  court. 

DOAN,  LEWIS,  and  DOE,  JJ.,  concur. 
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[Civil  No.  1131.    Filed  April  2,  1910.] 
[108  Pae.  460.] 

JOHN  A.  AGABD  and  G.  U.  INGEBSOLL,  Defendants  and 
Appellants,  v.  W.  E.  SCOTT,  Plaintiff  and  Appellee. 

1.  Mines    and    Minerals  —  Mining    Claims  —  Assessment    Work — 

Keeper. — A  locator  of  a  mining  claim  placed  thereon  engines,  cars, 
tools,  etc.  The  last  .actual  work  on  the  mine  was  done  in  July,  1903. 
From  that  time  to  March  29th  following  he  made  efforts  to  resume 
work,  but  did  not  succeed.  During  that  time  he  necessarily  em- 
ployed a  watchman  to  preserve  the  personal  property  on  the  mine, 
which  property  was  needed  for  the  resumption  of  work.  Eeld,  that 
the  expense  in  employing  the  watchman  was  properly  a  part  of  the 
assessment  work  during  the  year  1904. 

2.  Appeal  and  Error — Findings — Conclusiveness. — A  finding  of  the 

trial  court  on  the  evidence  is  conclusive  on  appeal. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Yuma  County.  John  H. 
Campbell,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Timmons  &  Baxter,  for  Appellants. 

The  annual  labor  and  improvements  on  unpatented  mining 
claims,  within  the  meaning  of  section  2324,  United  States 
Statutes,  consists  of  labor  performed  or  improvements  made 
for  the  purpose  of  working,  prospecting  and  developing  the 
ground  embraced  in  the  location.  Book  v.  Hustice  Min.  Co., 
58  Fed.  106,  17  Morr.  Min.  Bep.  617 ;  Gird  v.  California  Oil 
Co.,  60  Fed.  531,  18  Morr.  Min.  Rep.  45;  McCulloch  v. 
Murphey,  125  Fed.  147. 

Peter  J.  Robertson  and  Clement  H.  Coleman,  for  Appellees. 

The  decision  of  this  court  in  the  case  of  Kinsley  and  Sanders 
v.  New  Vulture  Min.  Co.,  11  Ariz.  66,  90  Pac.  438,  110  Pac. 
1135,  covers  the  points  in  this  case,  and  should  be  followed. 

LEWIS,  J.— This  was  an  action  to  quiet  title  to  a  certain 
mining  claim.    The  defendant  and  appellant  predicated  his 
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title  to  the  ground  in  controversy  upon  a  relocation  thereof, 
under  the  theory  that  no  assessment  work  was  done  upon  the 
claim  in  the  year  1904. 

The  sole  question  presented  is  the  applicability  of  a  keeper's 
services  as  assessment  work  for  the  year  mentioned.  The  law 
applicable  to  the  facts  presented  is  fully  set  forth  in  the 
opinion  of  Sloan,  J.,  in  the  case  of  Kinsley  v.  New  Vulture 
Min.  Co.,  11  Ariz.  66,  90  Pac.  438.  The  evidence  tends  to 
establish  that  no  work  was  done  upon  the  claim  in  controversy 
during  the  year  1904.  Up  to  March  29th  of  that  year,  the 
predecessor  in  interest  of  the  appellee  (the  company)  em- 
ployed a  watchman  to  care  for  the  personal  property  at  the 
mine,  paying  him  $50  a  month,  which  was  a  reasonable  wage. 
This  property  cost  approximately  $4,000,  and  consisted  of 
two  gasoline  engines,  one  of  twenty-five  and  the  other  of  forty 
horse-power,  the  usual  amount  of  buckets,  ropes,  cars,  blowers, 
mining  and  blacksmith  tools,  kitchen  utensils  of  every  kind 
sufficient  for  twenty  or  twenty-five  men ;  also  what  was  known 
as  the  office  tent,  in  which  there  was  a  desk,  bedding,  a  library 
consisting  of  seventy-five  or  one  hundred  books,  and  some 
drafting  instruments.  The  last  actual  work  of  the  company 
upon  the  mine  was  done  July  18,  1903.  Prom  that  date  until 
March  29,  1904,  the  company  was  making  efforts  to  resume 
work.  The  employment  of  a  watchman  was  necessary  for 
the  preservation  of  the  personal  property,  the  claim  being  on 
the  main  road,  but  was  not  necessary  for  the  purpose  of  pre- 
serving the  shaft  and  workings,  buildings,  or  other  structures 
which  were  erected  to  work  the  mine.  The  workings  upon 
the  mine  consisted  of  the  main  shaft  four  hundred  feet  deep, 
with  drifts,  cross-cuts,  and  winzes.  The  buildings  consisted 
of  a  hoist  house,  stone  building,  blacksmith-shop,  and  several 
other  smaller  houses. 

While  it  is  clear  from  this  risumS  of  the  testimony  that  the 
keeper  was  employed  for  the  sole  purpose  of  preserving  the 
personal  property  upon  the  mine  in  question,  it  is  equally 
clear  that  the  preservation  of  such  personal  property  was 
necessary  for  the  resumption  of  work  in  contemplation  during 
the  time  the  watchman  was  employed.  The  question  of  the 
necessity  for  the  keeper  on  the  property  during  the  year  1904 
was  fairly  presented  to  the  trial  court  for  decision  by  the  evi- 
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dence  in  the  case,  and  its  determination  of  that  question  is 
conclusive  upon  this  appeal. 

The  judgment  is  affirmed.  , 

KENT,  C.  J.,  and  DOAN  and  DOE,  JJ.,  concur. 


[Civil  No.  1103.    Piled  April  2,  1W0.] 
[108  Pac.  252.] 

E.    B.    VAN   VEEN,    Plaintiff    and    Appellant,    v.    THE 
COUNTY  OF  GRAHAM,  Defendant  and  Appellee. 

1.  Statutes  —  Construction  —  Practical  Construction. — In  the  ab- 

sence of  judicial  construction  of  a  statute,  a  long-continued  prac- 
tical construction  given  to  it  by  officers  required  to  act  under  it  is 
entitled  to  great,  if  not  controUing,  weight. 

2.  Same — Same — Re-enactment   or   Statute   After  Practical  Con- 

struction.— Where  the  legislature  re-enacts  a  statute  after  uniform 
construction  bj  the  officers  required  to  act  under  it,  the  presumption 
is  that  the  legislature  knew  of  such  construction,  and  adopted  it  in 
re-enacting  the  statute. 
8.  Courts — Allowance — Court  Reporter — "Traveling  Expenses." — 
Laws  of  1907,  chapter  74,  section  15,  paragraph  14,  allowing  the 
court  reporter  his  "actual  traveling  expenses"  in  attending  the  dis- 
trict court  away  from  his  official  residence,  authorizes,  in  view  of  a 
uniform  practical  construction  to  that  effect  of  a  prior  similar  stat- 
ute, an  allowance  for  his  board  and  lodging  at  the  place  where  the 
court  is  held. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  Graham  County.  Fred- 
erick S.  Nave,  Judge.    Reversed  and  judgment  rendered. 

The  appellant,  as  court  reporter  for  the  fifth  judicial  dis- 
trict, incurred  certain  expenses  in  attending  sessions  of  the 
district  court"  in  Graham  county,  away  from  his  official  resi- 
dence, his  accounts  for  which  were  approved  by  the  district 
judge,  and  allowed  by  the  board  of  supervisors  of  Graham 
county,  except  as  to  such  portions  as  were  for  board  and  lodg- 
ing at  the  place  of  holding  court,  which  was  disallowed.  Ap- 
pellant refused  to  accept  the  allowed  portions  of  his  claims, 
and  within  the  time  provided  by  law  brought  suit  for  the  re- 
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covery  of  the  whole  amount,  viz.,  the  sum  of  $101.75.  A  gen- 
eral demurrer  was  interposed  to  the  complaint,  which  was  by 
the  court  sustained.  Appellant  refusing  to  amend,  judgment 
for  costs  was  thereupon  entered  in  favor  of  defendant,  from 
which  judgment  this  appeal  is  taken. 

W.  C.  McFarland  and  John  W.  Murphy,  for  Appellant 

Lee  N.  Stratton,  District  Attorney,  for  Appellee. 

DOE,  J. — The  complaint  unquestionably  states  a  valid  cause 
of  action,  provided  the  disallowed  items  were  properly  charge- 
able to  the  county.  Paragraph  14,  section  15,  chapter  74, 
Laws  of  1907,  provides:  ''The  court  reporter  shall  be  allowed 
his  actual  traveling  expenses  in  attending  the  district  court 
away  from  his  official  residence,  his  account  for  which,  when 
approved  by  the  presiding  judge  shall  be  allowed  and  paid 
as  other  claims  against  the  county  wherein  said  court  is  held.,, 
And  the  only  question  raised  by  this  appeal  is  whether  appel- 
lant's board  and  lodging  at  the  place  where  the  court  was  held 
are  a  proper  charge  under  this  provision  of  the  statute. 

Our  attention  has  not  been  called  to  any  case  in  which  the 
expressions  "actual  traveling  expenses'  *  or  "traveling  ex- 
penses" have  been  defined.  The  statutory  provision  above 
quoted  is  substantially  the  same  as  that  contained  in  para- 
graph 1488,  chapter  19,  of  the  Revised  Statutes  of  1901,  which 
provides  that  he  shall  receive  "his  actual  traveling  expenses 
in  attending  any  district  court."  Ever  since  the  enactment 
of  the  1901  provision,  we  are  advised  that  it  has  been  the 
uniform  practice  of  district  attorneys  and  boards  of  super- 
visors throughout  the  territory  to  construe  the  words  "actual 
traveling  expenses"  as  including  the  board  and  lodging  of  the 
reporter  during  his  attendance  upon  terms  of  court  away 
from  his  home.  In  the  absence  of  judicial  construction  of  this 
or  any  similar  statutory  provision,  the  long-continued  prac- 
tical construction  given  to  it  by  these  officers  is  entitled  to 
great,  if  not  controlling,  weight.  Avery  v.  Pima  County,  7 
Ariz.  26,  60  Pac.  702;  Copper  Queen  etc.  Min.  Co.  v.  Terri- 
torial Board,  9  Ariz.  383,  84  Pac.  511 ;  United  States  v.  John- 
ston, 124  U.  S.  236,  8  Sup.  Ct.  446,  31  L.  Ed.  389;  United 
States  v.  Finnell,  185  U.  S.  236,  22  Sup.  Ct.  633,  46  L.  Ed. 
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890.  Presumptively  the  legislature  which  enacted  the  statute 
of  1907  was  aware  of  the  construction  theretofore  uniformly 
given  the  statute  of  1901,  and  was  satisfied  therewith,  or  it 
would  have  changed  it  in  the  enactment  of  1907,  and  the  use 
by  it  of  the  words  "actual  traveling  expenses"  may  fairly 
be  deemed  an  adoption  of  such  construction.  Copper  Queen 
etc.  Min.  Co.  v.  Territory,  9  Ariz.  383,  84  Pac.  511;  United 
States  v.  Finnett,  supra.  We  think  the  demurrer  should  have 
been  overruled,  and  judgment  rendered  for  the  amount 
prayed  upon  the  stipulated  facts. 

The  judgment  of  the'  district  court  is  reversed,  and  judg- 
ment entered  in  this  court  in  favor  of  the  appellant,  E.  B. 
Van  Veen,  and  against  the  appellee,  the  county  of  Qraham, 
for  the  sum  of  $101.75,  and  for  the  costs  of  appellant  both 
in  this  court  and  the  court  below. 

CAMPBELL  and  LEWIS,  JJ.,  concur,  KENT,  C.  J., 
concurs  in  the  result.    DO  AN,  J.,  dissents. 


[Civil  No.  1126.    Filed  April  2,  1910.] 
[108  Pac.  491.] 

T.  E.  BRANDT,  Defendant  and  Appellant,  v.  M.  t>.  SCRIB- 
NER  and  EMILY  C.  SCRIBNER,  His  Wife,  Defendants 
and  Appellees. 

Lis  Pendens  —  Constructive  Notice  —  Amendment  of  Pleading. — 
Under  Civil  Code  of  1901,  paragraph  1318,  providing  for  the  filing 
of  a  lis  pendens,  and  that  from  the  time  of  filing  such  notice  a  pur- 
chaser or  encumbrancer  of  the  property  affected  thereby  shall  be 
held  to  have  constructive  notice  of  the  pendencj  and  claims  therein 
made,  makes  the  recording  of  the  lis  pendens  constructive  notice  of 
all  that  is  claimed  in  the  action,  regardless  of  whether  such  claims 
are  sufficiently  pleaded;  and  hence  a  lis  pendens  filed  in  a  partition 
suit  dates  from  the  complaint,  though  it  is  thereafter  amended  so 
as  to  include  the  necessary  allegation  of  the  value  of  the  property. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  Maricopa  County.  Ed- 
ward Kent,  Judge.    Affirmed. 
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This  is  an  action  brought  by  the  appellees  against  the  ap- 
pellant to  quiet  title  to  an  undivided  two-thirds  interest  in 
certain  real  property  situate  in  the  city  of  Tombstone,  the 
appellees  basing  their  title  upon  a  decree  of  partition  and 
sale  of  said  property  in  a  suit  wherein  appellees  were  plain- 
tiffs and  W.  K.  Meade  defendant,  and  upon  a  deed  from  a 
commissioner  appointed  by  the  court  to  make  such  sale. 
Plaintiffs,  in  the  partition  suit,  on  the  same  day  on  which  they 
filed  their  complaint,  filed  a  notice  of  lis  pendens,  which  was 
substantially  in  the  form  provided  by  the  statute.  A  demur- 
rer was  interposed  to  the  complaint,  but  no  ruling  was  made 
upon  the  demurrer  until  the  case  was  called  for  trial,  when 
it  was  sustained  with  leave  to  forthwith  amend  by  inserting 
an  allegation  required  by  statute,  namely,  "an  allegation  of 
the  estimated  value  of  the  property  in  question,"  which  was 
thereupon  made  by  interlineation.  Appellant  claims  title  to 
an  undivided  two-thirds  interest  in  the  property  under  a 
sheriff's  deed  made  in  pursuance  of  a  decree  foreclosing  a 
mortgage  upon  such  interest,  the  mortgage  having  been  taken 
by  appellant  from  W.  K.  Meade,  the  defendant  in  the  parti- 
tion suit,  between  the  date  on  which  the  complaint  and  notice 
of  lis  pendens  were  filed  and  the  date  of  the  amendment  of 
the  complaint. 

Pickett  &  Bowman,  for  Appellant. 

There  is  no  lis  pendens  where  the  original  complaint  does 
not  state  a  cause  of  action,  and  that  until  there  is  an  amended 
complaint  filed  that  does  state  a  cause  of  action  there  can  be 
no  lis  pendens,  and  then  the  lis  pendens  dates  only  from  the 
filing  of  the  amended  complaint.  Simons  v.  Vanderveer,  155 
N.  Y.  377,  63  Am.  St.  Rep.  683,  49  N.  E.  1043.  "We  hold 
that  an  action  brought  and  a  lis  pendens  filed  did  not  justify 
the  rejection  of  the  title  by  the  vendee,  when  the  complaint 
failed  to  state  a  cause  of  action."  Aldrich  v.  Bailey,  132 
N.  Y.  85,  30  N.  E.  264.  In  order  that  a  lis  pendens  may  be 
operative  and  binding  upon  a  third  party  as  notice,  there 
must  be  a  suit  pending,  and  the  pleadings  in  such  suit  must 
state  a  cause  of  action  and  be  such  pleading  that  a  decree  or 
judgment  could  be  entered  in  the  case;  otherwise  there  can 
be  no  lis  pendens  in  the   case.    Dovey's  Appeal,   97   Pa. 
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161 ;  Anderson 's  Law  Dictionary,  633 ;  Wortham  v.  Boyd,  66 
Tex.  401,  1  S.  W.  109 ;  Cornell  Univ.  v.  Parkinson,  59  Kan. 
365,  53  Pac.  138 ;  Bennett  on  Lis  Pendens,  98,  160,  161,  204, 
205.  Where  on  reversal  of  a  cause  there  is  no  matter  of  fact 
to  be  ascertained  or  damages  assessed,  and  the  matter  to  be 
decreed  is  certain,  judgment  will  be  rendered  by  the  appel- 
late court.     Walton  v.  McKinney,  12  Ariz.  207,  94  Pac.  1122. 

W.  P.  Miller  and  Ben  Goodrich,  for  Appellees. 

A  suit  is  commenced  when  the  complaint  is  filed  in  the 
office  of  the  clerk  of  the  court,  and  where  the  jurisdiction 
has  once  attached,  it  is  pending  until  its  final  determination. 
Ariz.  Rev.  Stats.  1901,  par.  1271 ;  Hyde  v.  Beaton,  43  Wash. 
433,  86  Pac.  666.  "The  fact  that  a  demurrer  has  been  sus- 
tained to  a  complaint  does  not  render  the  action  one  no  longer 
pending.  Where  upon  such  a  rule  leave  is  given  to  file  an 
amended  complaint  within  a  designated  time  and  the  time  has 
not  expired,  the  action  is  still  pending  in  the  court  that  sus- 
tained the  demurrer,  although  no  amended  complaint  has  been 
filed."  In  re  Joutsen,  154  Cal.  543,  98  Pac.  391.  "The  ob- 
ject of  the  notice  is  to  give  the  opportunity  of  defense  to 
anyone  acquiring  subsequent  rights.  Another  object  of  the 
statute  was  to  give  notice  in  this  way  of  litigation  that  third 
parties  might  not  purchase  except  advisedly."  McNamara 
v.  Oakland  B.  &  L.  Assn.,  132  Cal.  249,  64  Pac.  277. 

DOE,  J. — The  only  question  presented  by  this  appeal  is 
whether  appellant  was  bound  by  the  decree  in  the  partition 
suit.  Counsel  for  appellant  advance  the  theory  that  the  court, 
by  sustaining  the  general  demurrer  to  the  complaint  in  the 
partition  suit,  held  that  no  cause  of  action  was  stated  by  the 
complaint,  and  that  in  consequence  no  constructive  notice  was 
imparted  to  him  until  after  the  amendment,  at  the  date  of 
which  his  rights  under  the  mortgage  had  become  fixed  and 
determined.  In  most  of  the  numerous  cases  holding  that, 
where  a  cause  of  action  is  for  the  first  time  stated  by  the 
amendment,  the  doctrine  of  lis  pendens  only  becomes  ap- 
plicable from  the  date  of  the  amendment,  it  will  be  found  that 
either  new  parties  were  brought  in  or  new  and  independent 
causes  of  action  were  set  up  by  the  amendment,  and  the  theory 
is  adopted  that  the  doctrine  of  lis  pendens  is  based  upon  the 
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principle  that  constructive  notice  is  imparted  by  the  pleadings, 
and  that,  in  view  of  the  hardship  sometimes  worked  by  it 
upon  purchasers  pendente  lite  without  actual  notice,  there- 
fore the  rule  should  not  be  enforced  until  a  valid  cause  of 
action  is  disclosed  by  the  pleadings.  "The  doctrine  of  lis 
pendens,  as  generally  understood  and  applied  by  the  courts 
of  this  country,  is  not  based  upon  presumption  of  notice,  but 
upon  a  public  policy,  imperatively  demanded  by  a  necessity 
which  can  be  met  and  overcome  in  no  other  manner."  It  is 
careless  "use  of  language  which  has  led  judges  to  speak  of 
it  as  notice  because  it  happens  to  have  in  some  instances 
similar  effect  with  notice."  Freeman  on  Judgments,  sec.  191, 
and  authorities  cited.  Judge  Story  defines  the  rule  as  fol- 
lows: "A  purchase  made  of  property  actually  in  litigation, 
pendente  lite,  for  a  valuable  consideration,  and  without  any 
express  or  implied  notice  in  point  of  fact,  affects  the  purchaser 
in  the  same  manner  as  if  he  had  such  notice,  and  he  will  ac- 
cordingly be  bound  by  the  judgment  or  decree  in  the  suit." 
Story's  Equity  Jurisprudence,  sec.  405.  The  rule,  says  Chan- 
cellor Kent,  "would  not  have  existed,  and  have  been  sup- 
ported for  centuries,  if  it  had  not  been  found  in  great  public 
utility."  The  necessity  for  its  existence  is  apparent,  for 
without  it,  after  courts  have  acquired  jurisdiction  over  and 
are  proceeding  to  determine  conflicting  interests  in  the  prop- 
erty, litigants  may  readily  render  the  final  decree  entirely 
ineffectual  for  any  purpose  by  aliening  or  encumbering  their 
interests. 

The  supreme  court  of  the  United  States  in  Tilton  v.  Co  field, 
93  U.  S.  163,  23  L.  Ed.  858,  held  directly  contrary  to  the 
view  herein  taken  by  counsel  for  appellant.  In  that  case  the 
appellants  attached  real  property  and  recovered  judgment 
which  was  reversed  by  the  supreme  court  of  the  territory  of 
Colorado.  Thereafter,  by  leave  of  court,  the  appellants 
amended  their  declaration  and  affidavit  in  attachment,  and 
again  recovered  judgment  in  pursuance  of  which  the  property 
was  sold  to  appellees.  During  the  pendency  of  the  action  and 
prior  to  the  amendments,  the  appellees  purchased  the  prop- 
erty and  brought  an  action  to  set  aside  the  sale,  and  from  a 
decree  in  their  favor  the  appellants  appealed  to  the  United 
States  supreme  court.  The  court  says:  "There  is  another 
objection  to  the  case  of  the  appellees  which  must  not  be  over- 
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looked.  They  are  not  subsequent  attaching  creditors,  nor 
creditors  at  all.  They  are  purchasers  pendente  lite.  The 
law  is  that  he  who  intermeddles  with  property  in  litigation 
does  it  at  his  peril,  and  is  as  conclusively  bound  by  the  results 
of  the  litigation,  whatever  they  may  be,  as  if  he  had  been  a 
party  to  it  from  the  outset.  Inloe's  Lessee  v.  Harvey,  11 
Md.  524;  Salisbury  v.  Marss,  7  Lans.  (N.  Y.)  362;  Harrington 
v.  Slade,  22  Barb.  (N.  Y).  162;  1  Story's  Equity,  sec.  406. 
The  appellees  voluntarily  took  the  position  they  occupy. 
They  chose  to  buy  a  large  amount  of  property,  including  that 
in  controversy,  from  the  fugitive  debtor.  This  was  done  after 
the  latter  had  been  seized  under  the  writ  of  attachment,  and 
while  the  suit  in  which  it  was  issued  was  still  pending.  They 
took  the  title  subject  to  the  contingencies  of  the  amendments 
that  were  made,  and  of  everything  else,  not  coram  non  judice, 
the  court  might  see  fit  to  do  in  the  case.  The  attachment 
might  be  discharged,  or  the  judgment  might  be  larger  than 
was  then  anticipated.  They  took  the  chances,  and  must  abide 
the  result.  Having  obtruded  themselves  upon  the  property 
attached,  they  insist  that  their  purchase  narrowed  the  rights 
of  the  plaintiffs  and  circumscribed  the  jurisdiction  of  the 
court.  Such  is  not  the  law.  After  their  purchase,  the  court, 
the  parties,  and  the  res  stood  in  all  respects  as  they  stood  be- 
fore; and  the  judgment,  sale,  and  conveyance  have  exactly 
the  same  effect  as  if  the  appellees  and  the  facts  upon  which 
they  rely  had  no  existence.' ' 

In  Cotton  v.  Dacey  (C.  C),  61  Fed.  481,  the  court  says: 
"The  equities  of  the  plaintiff  are  such  as  to  appeal  strongly 
to  the  conscience  of  a  chancellor,  and  I  am  clearly  of  the 
opinion  that  he  is  entitled  to  the  relief  prayed  for  as  against 
Evans  and  those  claiming  to  be  innocent  purchasers  of  the 
lands  in  controversy.  But  much  stress  is  laid  on  the  fact  that 
after  the  sale  of  the  lands  under  Evans'  judgment,  a  de- 
murrer was  sustained  to  the  bill  filed  by  the  plaintiff  herein, 
with  leave  to  amend,  and  that  for  that  reason  the  claim  of 
Evans  is  paramount  and  superior.  If  the  bill  in  this  case 
was  sufficiently  amended,  after  demurrer  and  leave  to  amend 
was  given,  to  afford  the  plaintiff  the  relief  he  asks  for,  the 
amendment  relates  back  to  the  institution  of  the  suit,  and 
neither  Evans  nor  those  holding  under  him  can  take  anything 
by  this  objection  or  this  contention."    In  Norris  v.  He,  152  111. 
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190,  43  Am.  St.  Bep.  233,  38  N.  E.  762,  the  supreme  court 
of  Illinois  says:  "It  is  still  further  insisted  by  the  appellant 
that  by  reason  of  the  amended  bill  filed  on  January  17,  1870, 
a  new  lis  pendens  was  created  from  that  time,  which  would 
not  affect  the  interests  acquired  by  the  grantee  in  the  pre- 
vious deed  of  1868.  There  are  cases  where  the  lis  pendens  will 
begin  with  the  filing  of  the  amendment,  and  will  not  relate 
back  to  the  commencement  of  the  action  so  as  to  affect  inter- 
vening rights.  This,  however,  is  only  true  where  the  amend- 
ment sets  up  a  new  equity,  or  where  the  party  making  the 
amendment  brings  forward  a  new  claim,  or  a  different  and 
distinct  ground  of  relief,  not  before  asserted.  Bennett  on 
Lis  Pendens,  pp.  97,  160;  Tilton  v.  Co-field,  supra;  Bank  v. 
Sherman,  101  U.  S.  403,  25  L.  Ed.  866;  Stoddard  v.  Myers,  8 
Ohio,  203;  Gibbon  v.  Dougherty,  10  Ohio  St.  365;  Lumber  Co. 
v.  Gustin,  54  Mich.  624,  20  N.  W.  616 ;  1  Freeman  on  Judg- 
ments, sec.  199;  Bradley  v.  Luce,  99  111.  234;  Stone  v.  Con- 
nelly, 1  Met.  (Ky.)  652,  71  Am.  Dec.  499;  Wortham  v.  Boyd, 
66  Tex.  401,  1  S.  W.  109.  Purchasers  pendente  lite  must  take 
notice  of  everything  averred  in  the  pleadings  pertinent  to  the 
issue  or  to  the  relief  sought.  Center  v.  Bank,  22  Ala.  757; 
Allen  v.  Poole,  54  Miss.  323 ;  Wortham  v.  Boyd,  supra;  13  Am. 
&  Eng.  Ency.  of  Law,  p.  886.' '  See,  also,  Burt  v.  Gamble,  98 
Mich.  402,  57  N.  W.  261;  McClaskey  v.  Barr  (C.  C),  48  Fed. 
130;  Turner  v.  Eoupt,  53  N.  J.  Eq.  526,  33  Atl.  28;  Turner  v. 
Babb,  60  Mo.  342. 

While  the  subject  under  consideration  is  regulated  by  stat- 
ute in  this  territory,  the  condition  of  the  law  in  this  regard 
at  the  time  of  its  enactment  must  be  considered  as  tending  to 
throw  light  upon  the  legislative  intent.  Our  statute  provides 
(paragraph  1318,  chapter  6,  title  17) :  "In  an  action  affecting 
the  title  to  real  property  the  plaintiff  at  the  time  of  filing 
the  complaint,  or  at  any  time  thereafter,  and  the  defendant 
at  the  time  of  filing  his  answer  when  affirmative  relief  is 
claimed  in  such  answer,  or  at  any  time  thereafter,  may  file 
in  the  office  of  the  recorder  of  the  county  in  which  the  prop- 
erty is  situated,  a  notice  of  the  pendency  of  the  action  or  de- 
fense, or  the  matter  constituting  defendant's  claim  for  af- 
firmative relief,  the  relief  demanded  by  the  defendant,  and 
a  description  of  the  property  affected  thereby.  .  .  .  From  the 
time  of  filing  such  notice  a  purchaser  or  encumbrancer  of  the 
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property  affected  thereby  shall  be  held  to  have  constructive 
notice  of  the  pendency  of  the  action,  and  claims  therein 
made."  The  decision  in  Tilt  on  v.  Co  field,  supra,  is  conclusive 
in  this  jurisdiction  unless  inapplicable  by  reason  of  the  fore- 
going statutory  provision. 

In  Bennett  on  Lis  Pendens,  section  318,  chapter  15,  the 
writer  says:  "That  under  the  lis  pendens  acts  the  res  litigiosa 
is  brought  into  efficiency  and  force  by  the  filing  or  recording 
of  the  notice,  so  that,  as  a  rule,  under  these  statutes,  it  com- 
mences with  the  filing  or  recording  of  the  notice  and  its  scope 
is  governed  by  the  terms  of  the  notice  itself."  In  construing 
the  California  statute,  which  is  identical  with  ours,  the  su- 
preme court  of  that  state  says:  "The  new  Code  of  Practice 
provides  that  plaintiff  or  defendant  may  file  a  notice  of  the 
pendency  of  the  action  with  the  recorder  of  the  county  in 
which  the  property  is  situate,  and  then  provides  that  from  the 
time  of  filing  only  shall  pendency  of  the  action  be  construc- 
tive notice  to  the  purchaser  or  encumbrancer  of  the  property 
affected  thereby.  In  no  other  respect  are  the  rules  of  law 
relating  to  this  subject  changed  by  the  statute.  A  purchaser 
or  encumbrancer  of  property,  instead  of  being  required  to 
examine  all  the  suits  pending  in  the  several  courts  to  ascer- 
tain whether  any  of  them  relate  to  or  affect  the  real  estate  he 
is  negotiating  about,  has  now  only  to  examine  the  notice  of 
lis  pendens  filed  in  the  recorder's  office  of  the  county  where 
the  real  estate  is  situate,  and  he  is  only  bound  by  constructive 
notice  of  what  may  there  appear."  Sampson  v.  Ohleyer,  22 
Cal.  210.  In  Richardson  v.  White,  18  Cal.  106,  the  court 
says:  "The  qualification  of  the  doctrine  made  by  the  statute 
is  such  that  a  purchaser  is  not  affected  unless  notice  of  such 
lis  pendens  be  filed  with  the  recorder.  The  common-law  doc- 
trine of  lis  pendens  rests  upon  the  fiction  of  notice  to  all 
persons  of  the  pendency  of  suits,  and  to  remedy  the  evils 
which  might  grow  out  of  the  transfer  of  apparent  legal  titles 
or  rights  of  action  to  persons  ignorant  of  litigation  respecting 
them  this  provision  was  inserted  in  our  statute.  If  no  Us 
pendens  be  filed,  the  party  acquiring  an  interest  or  claim 
pendente  Ute  stands  wholly  unaffected  by  the  suit.  The  ob- 
ject of  the  statute  evidently  was  to  add  to  the  common-law 
ride  a  single  term,  to  wit,  to  require  for  constructive  notice, 
not  only  a  suit,  but  filing  a  notice  of  it,  so  that  this  rule  is 
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as  if  it  read:  The  commencement  of  a  suit  and  the  filing  of 
notice  of  it  are  constructive  notice  to  all  the  world  of  the 
action,  and  purchasers  or  assignees,  afterward  becoming  such, 
are  mere  volunteers  and  bound  by  the  judgment."  In  Mc- 
Namara  v.  Oakland  B.  &  L.  Assn.,  132  Cal.  249,  64  Pac.  278, 
the  court  says:  "The  object  of  the  notice  is  to  give  the  oppor- 
tunity of  defense  to  anyone  acquiring  subsequent  rights. 
Another  object  of  the  statute  was  to  give  notice  in  this  way 
of  litigation,  that  third  persons  might  not  purchase  except  ad- 
visedly/' 

The  statute  is  obviously  intended  to  make  the  recording 
of  the  lis  pendens  constructive  notice  of  all  that  is  claimed 
in  the  action  regardless  of  whether  such  claims  are  sufficiently 
plead,  in  so  far  as  their  nature  and  extent  are  disclosed  by 
the  pleadings,  and  is  in  entire  accord  with  and  in  furtherance 
of  the  doctrine  declared  in  Tilton  v.  Cofield,  supra;  its  only 
effect  being  to  mitigate  the  harshness  of  the  rule  in  its  ap- 
plication to  purchasers  and  encumbrancers  pendente  lite  by 
affording  increased  facilities  to  them  for  acquiring  the  infor- 
mation necessary  to  their  protection. 

For  the  foregoing  reasons,  the  judgment  is  affirmed. 

CAMPBELL  and  LEWIS,  JJ.,  concur.    DOAN,  J.,  not 

sitting. 


[Civil  No.  1125.    Piled  April  2,  1&10.] 
[108  Pac.  701.] 

JOHN  HARPER,  Plaintiff  and  Appellant,  v.  INDEPEND- 
ENCE DEVELOPMENT  COMPANY,  a  Corporation, 
THOMAS  E.  PARRISH,  J.  C.  GOODWIN,  R.  Q. 
GOODWIN,  and  G.  J.  RIDENOUR,  Defendants  and 
Appellees. 

1.  Corporations — Contracts — Liability  of  Officers. — Where  a  stock- 

holder and  officer  of  a  corporation  dealt  with  laborers  in  his  capac- 
ity as  agent  of  the  corporation,  the  corporation  was  alone  liable 
for  the  work  performed. 

2.  Guaranty — Offer  and  Acceptance. — The  owner  of  mining  claims 

gave  an  option  to  purchase,  the  same,  which  was  transferred  by  the 
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holder  to  a  corporation,  which  took  possession,  located  adjoining 
claims,  and  employed  men  to  develop  the  claims.  The  owner  knew 
that  the  men  did  work  on  claims  included  in  the  option,  and  assured 
the  laborers  that  in  his  opinion  the  mines  were  good  for  the  money, 
and  stated  that  if  the  corporation  did  not  pay,  the  men  should  not 
lose  their  money,  even  if  he  had  to  sell  or  work  the  mine  or  have 
someone  else  work  it,  but  he  did  not  promise  expressly  to  pay  the 
wages  of  any  of  the  men  to  whom  he  talked,  and  no  one  of  the  men 
testified'  that  the  work  was  continued  in  reliance  on  the  statement 
made  by  the  owner.  The  continuance  of  the  work  was  a  benefit  to 
the  owner  and  his  property.  Held,  that  the  owner  was  not  person- 
ally, liable  to  the  men  for  the  work  performed. 
8.  Mines  and  Minerals — Mining  Claims— Options. — A  contract  to 
convey  mining  claims  for  a  specified  sum  in  cash  and  specified  pay- 
ments in  one  and  two  years,  stipulating  that  the  purchaser  or  his 
assigns  may  take  possession  of  the  claims  and  develop  them  during 
the  life  of  the  agreement,  and  that  the  purchaser  agrees  to  abide 
by  the  terms  of  the  agreement,  and  in  default  of  any  of  the  pay- 
ments to  surrender  the  property  to  the  owner  and  forfeit  all  moneys 
paid  and  expended,  is  a  mere  option  to  purchase,  for  the  purchaser 
is  left  to  his  election  within  the  life  of  the  agreement  to  purchase 
or  to  forfeit  his  rights. 

4.  Same  —  Claims  or  Laborers  —  Liens. — Where  an  owner  of  mining 

property  gives  an  option  to  another,  who  enters  and  works  it,  em- 
ploying laborers  to  perform  the  work,  no  indebtedness  is  established 
in  favor  of  the  miners  against  the  owner,  and  no  lien  is  fastened  on 
his  interest  in  the  property,  because  the  work  is  not  performed  Jby 
virtue  of  any  employment  from  the  owner,  and  the  holder  of  the 
option  is  neither  a  vendee  nor  an  agent  of  the  owner. 

5.  Same — Sale  or  Mining  Property — Contracts — Construction. — In 

agreements  for  the  sale  of  mining  property,  time  is  of  the  essence. 

6.  Same — Same — Same — Same. — A  contract  to  convey  mining  claims  on 

the  payment  of  part  of  the  price  in  cash  and  the  balance  in  two  in- 
stallments on  specified  dates  makes  time  of  the  essence,  and  a  failure 
,  of  the  assignee  of  the  purchaser  to  pay  the  balance  due  on  the  dates 
fixed  relieves  the  owner  of  any  obligation  to  convey,  and  the  right 
of  the  assignee  is  terminated. 

7.  Same — Liens  or  Laborers. — Where  the  assignee  of  an  option  to  pur- 

chase mining  claims  entered  on  the  claims  and  employed  miners  to 
work  them,  and  his  option  expired  on  the  failure  to  pay  the  purchase 
price  on  the  dates  stipulated  in  the  contract,  the  laborers  could  not 
thereafter  acquire  any  lien  against  the  property  for  the  labor  per- 
formed. 

8.  Appeal  and  Error  —  Questions  Reviewable  —  Immaterial  Ques- 

tions.— Where  the  trial  court  arrived  at  the  correct  result,  that  it 
gave  a  wrong  reason  therefor  was  immaterial 
XIII  Axis.— 12 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  Gila  County.  Frederick 
S.  Nave,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

AUred  &  Whitcher,  for  Appellant. 

Under  our  present  mine  lien  statute  a  mine  laborer  is  en- 
titled to  a  lien  upon  the  mine  or  mining  claim  upon  which 
he  has  labored  to  secure  the  payment  of  his  wages  in  all  cases 
where  the  labor  is  done  on  the  claim  either  at  the  request  of 
the  owner  of  the  claim  or  by  his  authority.  The  legislature 
in  enacting  paragraph  2904  gave  to  laborers  and  materialmen 
contributing  by  their  labor  or  material  to  the  improvement  of 
a  mine  or  mining  claim  the  most  ample  security  for  the  pay- 
ment of  their  wages  or  the  cost  of  their  materials.  Such  act 
should  be  construed  by  the  court  so  as  to  effectuate  its  object. 
Land  Assn.  v.  Ford,  168  U.  S.  513,  18  Sup.  Ct.  170,  42  L.  Ed. 
562.  "Where  the  owner  of  a  mine  had  leased  the  mine  with 
a  contract  that  the  lessee  might  operate  the  mine  and  extract 
ores,  with  the  privilege  of  buying  the  mine,  and  the  mine  was 
subject  to  the  lien  of  miners  and  others  doing  work  on  the 
mine  for  the  lessee  while  operating  the  mine  under  such  con- 
tract, ...  it  is  clear  that  the  mining  and  reduction  of  ore, 
the  timbering  of  the  mine  and  repairing  the  mill  were  di- 
rectly contemplated  by  the  parties  at  the  time  of  the  execution 
of  the  instrument."  Eaman  v.  Bashford,  4  Ariz.  199,  37  Pac. 
24 ;  Moore  v.  Jackson,  49  Cal.  109 ;  Gates  v.  Fredericks,  5  Ariz. 
343,  52  Pac.  1118.  Personal  liability  of  a  defendant  is  not 
necessary  in  order  to  fix  a  lien  upon  his  property.  27  Cyc. 
349. 

George  B.  Hill,  for  Appellees  Goodwin  and  Goodwin. 

"There  is  no  statute,  nor  is  there  any  principle,  which 
can  be  called  into  requisition,  which  makes  the  leaseholder 
the  agent  of  the  lessor.  Parties  furnishing  material  or  do- 
ing labor  for  the  leaseholder  undoubtedly  may  have  a  lien 
against  the  particular  estate  of  the  leaseholder;  but  to  hold 
the  owner  of  the  property  responsible  and  his  estate  in  the 
property  responsible  would  be  to  put  the  landlord  at  the 
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mercy  of  the  tenant."  Hadley  v.  Cummings,  7  Ariz.  258, 
64  Pac.  443.  "Those  owing  debts  contracted  by  lessees  or 
others  having  an  appreciable  interest  in  lands,  which  have 
arisen  in  regard  to  the  lands,  may  file  a  lien  to  protect 
the  payment  of  such  debts  against  the  interest  which  said 
lessees  or  others  having  an  appreciable  interest  in  the  land 
may  have  herein;  but  although  a  mechanic's  lien  may  reach 
such  interest,  it  cannot  reach  the  interest  of  the  owner  in  fee, 
unless  he  is  directly  or  by  agency  connected  with  the  debt." 
Griffin  v.  Hurley,  7  Ariz.  399,  65  Pac.  147;  Bogan  v.  Boy  & 
Titcomb,  10  Ariz.  237,  86  Pac.  13. 

DOAN,  J. — This  action  was  brought  by  appellant  in  the 
district  court  of  Gila  county,  on  March  26,  1908;  against  the 
appellees  above  named,  for  the  sum  of  $9,519.28,  and  the  fore- 
closure of  a  laborer's  lien  upon  a  group  of  mining  claims 
securing  that  amount.  The  trial  court  gave  judgment  against 
the  Independence  Development  Company,  and  decreed  a  fore- 
closure of  the  lien  against  the  six  mining  claims  found  to  be 
owned  by  it,  but  denied  any  relief  as  against  the  appellees 
Thomas  E.  Farrish,  G.  J.  Eidenour,  and  J.  C.  and  R.  G. 
Goodwin  and  seven  mining  claims  found  to  be  owned  by  the 
Goodwins.  Prom  the  judgment  of  the  trial  court,  denying 
relief  as  against  the  last-named  appellees  and  their  property, 
the  appellant  has  taken  this  appeal. 

The  facts  in  this  case  are  quite  complex,  but  appear  from 
the  record  to  be  about  as  follows: 

J.  C.  and  R.  G.  Goodwin,  on  April  1,  1906,  were  the  owners 
of  a  group  of  seven  claims,  adjoining  each  other,  to  wit,  the 
Imperial  No.  1,  Imperial  No.  2,  Imperial  No.  3,  Oro  Cobre 
No.  1,  Oro  Cobre  No.  2,  Oro  Cobre  No.  3,  and  Oro  Cobre  No. 
4.  On  April  1,  1906,  J.  C.  Goodwin,  on  behalf  of  himself 
and  R.  G.  Goodwin,  entered  into  an  agreement  with  Thomas 
E.  Farrish  for  the  sale  of  the  said  seven  claims,  which  agree- 
ment was  as  follows : 

"Agreement. 

"This  agreement,  made  the  first  day  of  April,  A.  D.  1906, 
by  and  between  J.  C.  Goodwin  of  Temple,  A.  T.,  and  R.  G. 
Goodwin  of  Globe,  A.  T.,  parties  of  the  first  part,  and  T.  E. 
Farrish,  of  Phoenix,  A.  T.,  party  of  the  second  part,  wit- 
nesseth:  That  the  parties  of  the  first  part,  being  the  owners 
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of  seven  mining  claims  in  Globe  mining  district,  Gila  county, 
A.  T.,  about  two  and  one-half  (2y2)  miles  northeast  from  the 
66  ranch  and  adjoining  the  Goodwin  and  Cole  group  of  claims 
on  the  south,  two  of  the  claims  being  formerly  owned  by 
Kinney  and  McCarty,  and  then  known  as  the  Irene  No.  1  and 
Irene  No.  2,  and  the  said  claims  are  now  known  as  the 
Superior  No.  1,  No.  2  and  No.  3  and  the  Oro  Cobre  No.  1, 
No.  2,  No.  3  and  No.  4.  Now  therefore  the  parties  of  the 
first  part  agree  to  sell  and  convey  the  above-described  prop- 
erty, under  a  good  and  sufficient  title  to  the  party  of  the 
second  part,  upon  the  following  terms  and  conditions:  One 
thousand  ($1,000.00)  dollars  in  cash,  the  receipt  of  which  is 
hereby  acknowledged;  twelve  thousand  ($12,000.00)  dollars 
to  be  paid  by  the  party  of  the  second  part  or  his  assigns  to 
the  parties  of  the  first  part  on  or  before  twelve  (12)  months 
from  the  date  hereof,  and  the  further  sum  of  twelve  thousand 
($12,000.00)  dollars  to  be  paid  as  aforesaid  on  or  before  two 
(2)  years  from  the  date  hereof.  It  is  further  understood  and 
agreed  by  and  between  the  parties  hereto  that  the  party  of 
the  second  part  or  his  assigns  may  take  possession  of  the 
said  mining  claims  and  develop  the  same  during  the  life  of 
this  agreement ;  and  ship  ore  therefrom  at  his  discretion,  pro- 
vided, that  from  the  proceeds  of  such  shipments  of  ore,  the 
party  of  the  second  part  shall  pay  to  the  party  of  the  first 
part  one-half  (%)  of  the  amount  received  from  such  sales 
of  ore  to  be  applied  upon  the  payments  as  aforesaid.  The 
party  of  the  second  part  hereby  agrees  to  abide  by  the 
terms  of  this  agreement,  and  in  default  of  any  of  the  pay- 
ments as  above,  to  surrender  the  property  to  the  parties  of 
the  first  part,  and  forfeit  all  moneys  paid  and  expended 
thereon. 

"Signed  and  sealed  the  day  and  date  above  written. 

"J.  C.  GOODWIN, 
"Party  of  the  First  Part 
"T.  E.  FARRISH, 
"Party  of  the  Second  Part.M 

Thereupon  Farrish  went  into  the  possession  of  the  property 
embraced  in  the  above  agreement,  and  located  four  claims 
adjoining,  as  follows:  Parthian,  Lulla  B.,  Nelly  Bly,  and  Ore 
Here.  Thereafter  Farrish  and  others  organized  the  Inde- 
pendence Development  Company,  deeded  to  this  company  the 
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four  claims  located  by  Farrish  already  named,  and  assigned 
to  it  the  agreement  between  Parrish  and  the  Goodwins  set  out 
above.  The  Independence  Development  Company  then  lo- 
cated two  additional  claims  adjoining  the  original  seven  Good- 
win claims  and  the  four  Parrish  claims.  These  two  claims 
were  the  Parthian  No.  2  and  the  Last  Parthian,  making  in  all 
thirteen  claims  held  by  the  company  by  virtue  of  the  assign- 
ment of  the  Goodwin-Farrish  agreement,  the  deed  from  Par- 
rish, and  the  locations  of  the  company.  The  company  then 
undertook  to  mine,  work  and  develop  this  group  of  thirteen 
claims,  which  development  work  extended  from  about  October 
17,  1906,  to  May  1,  1908,  and  the  work  was  done  almost  en- 
tirely upon  one  of  the  claims,  named  the  Imperial  No.  2, 
embraced  in  the  agreement  between  the  Goodwins  and  Par- 
rish, and  assigned  by  Farrish  to  the  company.  In  the  per- 
formance of  the  mining  and  development  work  the  company 
employed  the  appellant,  Harper,  and  some  sixty  other  miners 
and  laborers,  and  finally  became  indebted  to  Harper  and  the 
others  in  varying  amounts.  Harper  acquired  assignments 
from  the  other  miners  for  the  respective  amounts  due  from 
the  company ;  the  amount  owing  to  Harper  individually  and 
by  virtue  of  the  assignment  of  claims  aggregated  the  sum  of 
$9,519.28.  For  this  amount  Harper  made  out,  verified  and 
recorded  a  lien  and  bill  of  particulars,  duly  served  all  parties 
with  copies  in  duplicate  of  the  same,  and  instituted  suit 
against  the  Independence  Development  Company,  J.  C.  and 
R.  G.  Goodwin,  Thomas  E.  Farrish,  and  G.  J.  Eidenour,  for 
the  amount  claimed  and  the  foreclosure  of  the  lien  therefor 
upon  the  entire  group  of  thirteen  claims.  The  trial  court 
gave  judgment  against  the  Independence  Development  Com- 
pany for  the  amount  claimed,  and  decreed  a  foreclosure  of  the 
lien  upon  the  six  claims  owned  by  it,  but  denied  any  relief  as 
against  the  Goodwins,  Parrish,  and  Ridenour  and  the  seven 
claims  embraced  in  the  Goodwin-Farrish  agreement,  which 
was  assigned  to  the  company.  From  this  portion  of  the  judg- 
ment this  appeal  was  taken. 

It  appears  from  the  record  that  the  labor  performed  by 
plaintiff  and  his  assignors  was  such  work  as  would,  under 
chapter  2,  title  40,  Revised  Statutes  of  Arizona  of  1901, 
entitle  them  to  a  lien.  Plaintiff  clearly  had  the  right  to  bring 
suit  thereon  for  his  individual  claim  and  as  assignee  of  the 
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claims  of  his  fellow-workmen.  The  record  showB  that  the  lien 
for  the  aggregate  amount,  $9,519,28,  was  duly  perfected  under 
the  statute,  and  suit  properly  brought  within  the  statutory 
period  thereafter.  The  judgment  of  the  trial  court  against 
the  Independence  Development  Company  for  $9,519.28  was 
perfectly  proper,  as  was*the  foreclosure  of  the  lien  against  the 
six  claims  owned  by  it.  It  remains  to  determine  whether  the 
trial  court  erred:  In  denying  judgment  against  J.  C.  and 
R.  G.  Goodwin,  Thomas  E.  Parrish,  and  G.  J.  Bidenour,  and 
denying  foreclosure  of  the  lien  against  the  property  owned  by 
them,  in  whole  or  in  part,  to  wit,  the  seven  claims  named  in 
the  above  agreement;  in  denying  foreclosure  of  the  lien 
against  the  interest  of  the  Independence  Development  Com- 
pany and  that  of  Thomas  E.  Farrish  in  the  same  last-named 
claims;  in  holding  that  no  lien  existed  against  the  seven 
Goodwin  claims,  for  the  reason  that  no  personal  liability  at- 
tached to  J.  C.  and  R.  G.  Goodwin.  These  are  the  questions 
as  raised  by  the  appellant's  assignments  of  error. 

It  seems  clear  that  no  personal  liability  attached  to  J.  C. 
and  R.  G.  Goodwin,  Thomas  E.  Farrish,  or  G.  J.  Ridenour  in 
favor  of  appellant  or  his  fellow  workmen  and  miners  for 
labor  performed  by  them.  Appellant  and  others  were  under 
contract  to,  and  employed  by,  the  Independence  Development 
Company,  and  by  no  other  person  or  persons.  Ridenour  *s 
relation  to  the  company  does  not  appear,  and  the  record  dis- 
closes no  dealings  or  negotiations  with  the  appellant.  As  to 
Farrish,  he  was  evidently  a  stockholder  and  officer  of  the  com- 
pany, and  his  dealing  and  negotiations  with  the  appellant  and 
others,  if  there  were  any,  were  clearly  in  the  capacity  of 
agent;  for  such  the  company  alone  was  liable.  As  to  J.  C. 
and  R.  G.  Goodwin,  appellant  bases  their  personal  liability 
upon  the  fact  that  the  work  done  and  labor  performed  was 
so  done  and  performed  upon  the  property  owned  by  them,  to 
wit,  the  Imperial  No.  2  claim,  with  their  knowledge  and  con- 
sent, and,  further,  upon  the  fact  that  R.  G.  Goodwin  was 
frequently  upon  the  ground  during  the  performance  of  the 
said  labor.  Considerable  evidence  has  been  presented  in  the 
record  to  show  that  R.  G.  Goodwin  frequently  encouraged  the 
work,  advised  appellant  and  others  to  continue  working  on 
the  property  after  their  wages  were  long  in  arrears,  stating 
that  he  thought  everything  would  come  out  all  right ;  that  in 


Apr.  '10.]     Habpeb  v.  Independence  Development  Go.    183 

case  the  company  did  not  pay,  he  would  see  that  the  boys 
would  get  their  money ;  that  he  would  see  that  the  mine  was 
either  worked  by  himself  or  by  somebody  for  the  men,  and, 
even  if  necessary,  he  would  sell  the  mine,  and  the  men  would 
not  lose  their  money.  This  evidence  is  voluminous,  and  all 
to  the  same  effect.  Admitting  it  all,  however  strong  the 
assurances  were,  they  created  no  personal  liability  on  the  part 
of  Goodwin.  The  statements  in  the  record  consist  of  ex- 
pressions of  confidence  in  the  success  of  the  undertaking; 
assurances  that  the  company  would  pay;  opinions  that  the 
mines  should  be  good  for  the  money ;  general  statements  that 
if  the  company  did  not  pay,  the  men  should  not  lose  their 
money,  even  if  he  had  to  sell  or  work  the  mine,  or  have  some 
one  else  work  it.  These  were  made  generally  to  some  person 
in  regard  to  what  would  happen  to  or  be  done  for  others.  He 
did  not  promise  expressly  to  pay  the  wages  of  any  man  to 
whom  he  talked,  nor  did  anyone  testify  that  he  or  anyone 
continued  working  or  performed  labor  in  consideration  of  or 
reliance  on  any  statement  or  promise  made  by  Goodwin. 
That  the  continuance  of  this  work  may  have  been  of  great 
benefit  to  the  Goodwins  and  their  property  is  immaterial. 
All  these  statements  and  promises,  if  any  of  them  could  be 
called  promises,  were  admittedly  verbal,  made  to  various  men 
at  different  times.  The  appellant  and  others  were  not  em- 
ployed by  the  owners  of  the  property,  upon  which  the  work 
was  done,  nor  by  any  agent  of  such  owners.  They  were  em- 
ployed by  the  Independence  Development  Company,  which 
company  held  the  property  upon  which  the  work  was  actually 
done  under  an  option  that  had  been  assigned  to  the  company 
by  Thomas  E.  Farrish,  who  procured  the  same  from  the  owners 
of  the  property,  J.  C.  and  R.  G.  Goodwin.  It  appears  in  the 
record  that  this  condition  of  affairs  was  generally  known  to 
the  men.  In  view  of  the  foregoing,  there  appears  no  ground 
for  any  personal  liability  on  the  part  of  J.  C.  Goodwin,  R.  G. 
Goodwin,  Thomas  E.  Farrish,  or  G.  J.  Ridenour  in  favor 
of  appellant. 

The  next  question  presented  is :  Was  the  property  owned  by 
J.  C.  and  R.  G.  Goodwin  and  embraced  in  the  Goodwin- 
Farrish  agreement  subject  to  appellant's  lien  for  work  done 
under  employment  by  the  company,  but  with  the  knowledge 
of  the  Goodwins!    Appellant  contends  that  the  relation  of 
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vendor  and  vendee  existed  between  the  Goodwins  and  Far- 
rish,  and  has  cited  authorities  holding  that  a  lien  exists  in 
favor  of  a  miner  or  laborer  who  performs  work  at  the  instance 
of  the  vendee.  These  authorities  are  of  no  weight  in  the  de- 
termination of  this  case,  for  the  refeson  that  the  relation  of 
vendor  and  vendee  intended  for  does  not  here  exist.  The 
Goodwin-Fairish  agreement  must  be  construed  to  be  an  op- 
tion, and  nothing  more.  This  agreement  has  heretofore  been 
set  out,  and  did  not  create  the  relation  of  vendor  and  vendee 
between  the  Goodwins  and  Farrish.  By  its  terms  there  was 
no  sale,  Farrish  did  not  agree,  nor  was  he  bound  to  do  any- 
thing except  "abide  by  the  terms  of  this  agreement,  and  in 
default  of  any  payment  to  surrender  the  property  and  forfeit 
all  moneys  paid  and  expended  thereon."  The  Goodwins 
agreed  to  sell  to  Farrish  upon  certain  conditions,  namely,  the 
payment  of  certain  sums  at  one  and  two  years'  time,  and  it 
was  agreed  that  "Farrish  or  his  assigns  may  take  possession  of 
said  mining  claims  and  develop  the  same  during  the  life  of 
this  agreement." 

Farrish  did  not  bind  himself  to  buy  or  pay  for  the  prop- 
erty, nor  did  he  bind  himself  to  take  possession  of  and  de- 
velop it.  He  merely  agreed  to  abide  by  the  terms  of  the 
agreement,  which  were,  among  other  things,  that  "Farrish  or 
his  assigns  may  take  possession,"  etc.  The  entire  matter  was 
left  to  his  election  within  the  life  of  the  agreement.  This 
agreement  was  then  nothing  more  than  an  option,  and  ap- 
pellant's right  to  a  lien  in  this  case  against  the  owners  of 
the  property  is  settled  and  determined  by  the  rule  laid  down 
in  Gates  v.  Fredericks,  5  Ariz.  343,  52  Pac.  1118,  HadLey  v. 
Cummings,  7  Ariz.  258,  64  Pac.  443,  Griffin  v.  Hurley,  7 
Ariz.  399,  65  Pac.  147,  and  Bogan  v.  Roy  &  Titcomb,  10  Ariz. 
237,  86  Pac.  13,  which  is,  in  substance,  that  where  an  owner  of 
mining  property  gives  an  option  to  another,  who  enters  and 
works  such  property,  employing  laborers  and  miners  to  per- 
form such  work,  no  indebtedness  is  established  in  favor  of 
the  miners  and  laborers  against  the  owner  of  the  property, 
and  no  lien  is  fastened  upon  his  interest  therein.  For  it  is 
held  that  such  work  is  not  performed  by  virtue  of  any  employ- 
ment from  the  owner,  and  the  holder  of  such  option  is  neither 
the  vendee  nor  the  agent  of  the  owner.  Under  the  rules  laid 
down  by  this  court  in  these  cases,  and  since  adhered  to,  the 
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Imperial  No.  2  claim  and  the  other  six  Goodwin  claims  stand 
upon  the  same  ground,  and  are  not  subject  to  appellant's  lien. 

We  next  consider  the  interest  of  Thomas  E.  Parrish  and  the 
interest  of  the  Independence  Development  Company  in  the 
seven  Goodwin  claims.  No  interest  of  Thomas  E.  Farrish 
appears  in  the  record  in  or  to  any  of  these  seven  Goodwin 
claims,  he  having  assigned  his  entire  interest  to  the  Inde- 
pendence Development  Company;  so  this  point  may  be  dis- 
missed. 

The  interest  of  the  Independence  Development  Company  in 
these  claims  was  merely  the  right  to  exercise  the  option  ob- 
tained by  Farrish  from  the  Goodwins  and  assigned  to  the 
company — the  right  to  take  possession  and  work  the  property, 
and,  upon  making  the  payments  on  April  1,  1907,  and  1908, 
to  receive  conveyance  of  title  to  the  seven  claims.  This  in- 
terest, unless  such  payments  were  thus  made,  would  cease 
and  expire  on  April  1,  1908,  and  after  this  date  the  company 
would  have  no  interest  of  any  kind  in  or  to  these  claims.  It 
is  elementary  that  in  all  such  agreements,  looking  to  the  sale 
of  mining  property,  time  is  of  the  essence.  Durant  v. 
Comegys,  3  Idaho  (Hasb.),  204,  28  Pac.  425.  Goodwin's 
agreement  to  sell  and  convey  was  predicated  upon  the  pay- 
ment of  $12,000  one  year  from  the  date  of  agreement,  and 
the  further  payment  of  $12,000  two  years  from  the  said  date, 
as  express  conditions  precedent  to  said  sale  and  conveyance, 
and  only  on  compliance  with  them  would  Farrish  or  his  as- 
signs, or  any  one  of  them,  be  entitled  to  the  conveyance  under 
the  agreement.  It  required  the  payment  of  the  stipulated 
sums  on  those  dates  to  impose  any  obligation  under  the  agree- 
ment on  J.  C.  and  R.  G.  Goodwin  to  sell  or  convey  the  prop- 
erty mentioned  therein.  The  time  specified  in  the  agreement 
expired  April  1,  1908;  neither  the  company  nor  anyone  for 
it  having  complied  with  the  conditions  prescribed  in  the 
agreement,  there  existed  after  that  date  no  obligation  on  the 
part  of  J.  C.  or  B.  G.  Goodwin  to  sell  or  convey  the  property 
embraced  therein.  This  cause  was  tried  October  28,  1908, 
some  six  months  after  the  option  had  expired.  Therefore,  the 
Independence  Development  Company  had  no  interest  in  the 
seven  Goodwin  claims  at  either  the  time  of  the  trial  or  at  the 
time  the  judgment  was  rendered.     Clearly,  no  decree  of  fore- 
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closure  against  an  interest  which  had  ceased  to  exist  could 
have  been  rendered. 

Had  any  interest  in  or  right  or  title  to  the  seven  Goodwin 
claims  existed  in  the  Independence  Development  Company, 
it  would  have  been  subject  to  appellant's  lien,  and  no  doubt 
the  trial  court  would  have  granted  a  decree  in  favor  of  ap- 
pellant foreclosing  it. 

It  is  urged  by  the  appellant  that  the  trial  court  held  that 
appellant's  lien  was  not  operative  against  the  seven  Goodwin 
claims  for  the  reason  that  no  personal  liability  attached  to 
J.  C.  or  R.  G.  Goodwin,  and  this  is  assigned  as  error.  The 
contention  is  not  material,  for  the  reason  that  upon  the 
record,  the  court  correctly  held,  not  only  that  the  appellant 
had  failed  to  establish  any  personal  liability  on  the  part  of 
J.  C.  or  R.  G.  Goodwin,  or  either  of  them,  but  that  neither 
the  seven  Goodwin  claims  nor  the  interest  of  J.  C.  and  R.  G. 
Goodwin,  or  either  of  them  in  said  claims,  or  any  of  them, 
could  be  subject  to  any  lien  for  labor  performed  for  the 
Independence  Development  Company. 

The  questions  above  determined  dispose  of  all  of  appellant's 
assignments  of  error.  The  record  disclosing  no  reversible 
error,  the  judgment  of  the  lower  court  is  affirmed. 

KENT,  C.  J.,  and  CAMPBELL,  DOE,  and  LEWIS,  JJ., 
concur. 


[Civil  No.  1136.    Filed  April  2,  1910.] 
[108  Pac.  457.] 

SANTA  FE,  PRESCOTT  &  PHOENIX  RAILWAY 
COMPANY,  Defendant  and  Appellant,  v.  GRANT 
BROTHERS  CONSTRUCTION  COMPANY,  a  Cor- 
poration,  Plaintiff  and   Appellee. 

1.  Carriers — "Private  Carriers." — A  common  carrier  may  become  a 

"private  carrier,"  when,  as  a  matter  of  accommodation  or  special 
engagement,  it  undertakes  to  carry  something  which  it  is  not  its 
business  to  carry. 

2.  Same — Common  or  Private  Carrier—  Tests — "Common  Carrier." — 

The  tests  whether  a  carrier  is  a  "cemmon  carrier"  are:  First,  he 
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must  be  engaged  in  the  business  of  carrying  goods  for  others  as  a 
public  employee,  and  so  hold  himself  out;  second,  he  must  under- 
take to  carry  goods  of  the  kind  to  which  his  business  is  confined; 
third,  he  must  undertake  to  carry  by  the  methods  by  which  his  busi- 
ness is  conducted  and  over  his  established  roads;  fourth,  transporta- 
tion must  be  for  hire;  and,  fifth,  an  action  must  lie  against  him  if 
he  refused  without  reason  to  carry  such  goods  for  those  willing  to 
comply  with  his  terms. 

3.  Same — Special    Contracts — Contractors — Construction — "Point." 

Under  a  contract  providing  that  a  carrier  would  return  the  outfit 
of  a  railroad  contractor  to  point  of  shipment  from  any  point  on  the 
carrier's  line,  the  word  "point"  would  be  construed  to  mean  a  station 
or  point  where  the  carrier  was  doing  its  regular  business  as  a  com- 
mon carrier. 

4.  Same — Private   Carriers — Contractor's    Outfit— Destruction    of 

Goods. — Under  a  contract  providing  that  a  carrier  would  return  the 
outfit  of  a  railroad  contractor  to  point  of  shipment  from  any  point 
on  the  carrier's  line,  where  a  loss  occurred  at  a  place  which  was  be- 
tween two  regular  stations  on  the  carrier's  line,  the  carrier  could 
not  escape  liability  on  the  theory  that  he  was  a  private  carrier,  in 
that  the  outfit  had  been  picked  up  at  a  place  which  was  beyond  any 
station  of  the  carrier,  where,  after  the  goods  arrived  at  a  station, 
they  were  billed  through  to  point  of  destination,  as  any  other  goods, 
though  at  the  contract  rate. 

5.  Same — Same— Carriage  of  Contractor's  Outfit — Reduced  Rates. — 

Where  a  common  carrier  agrees  with  a  contractor  for  an  extension 
to  carry  at  a  reduced  rate  to  and  from  the  place  of  construction 
the  necessary  grading  outfit,  supplies,  etc.,  loss  to  be  at  contractor's 
risk,  and  the  goods  which  were  actually  carried  were  the  goods 
commonly  carried  by  it  and  for  which  it  had  a  tariff  rate,  and  the 
movement  of  the  train  on  which  the  goods  were  was  directed  like 
other  trains,  it  is  a  common  carrier  as  to  such  goods,  and  not  a 
private  carrier,  and  hence  is  liable  for  destruction  of  the  goods 
caused  by  its  negligence. 

6.  Same — Limitation    of    Liability. — A  common  carrier  may,  by  an 

agreement  to  that  effect,  based  on  proper  consideration,  limit  its 
liability  for  loss  of  or  damage  to  goods  of  a  shipper,  except  such 
as  may  be  caused  by  its  own  negligence. 

7.  Same — Loss  of  Goods — Burden  of  Proof. — In  an  action  for  loss 

by  fire  of  goods  in  transportation,  loss  to  be  at  shipper's  risk,  the 
burden  is  on  the  shipper  to  show  that  the  fire  was  caused  by  the 
negligence  of  the  carrier. 

8.  Trial — Question    for    Jury — Undisputed    Evidence. — Where  evi- 

dence, though  undisputed,  might  be  differently  construed  and  con- 
sidered by  different  conscientious  intelligent  men  in  determining 
the  ultimate  fact  of  negligence,  it  is  for  the  jury. 

9.  Carriers — Loss  of  Goods — Question  for  Juby. — In  an  action  for 

destruction  of  goods  by  fire,  whether  the  carrier  was  negligent  in 
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leaving  the  shipment  at  an  out  of  the  way  station,  where  there  was 
neither  station  agent  nor  water,  no  inhabitants,  and  no  one  to  look 
after  the  safety  of  the  cars  containing  it,  held,  for  the  jury. 
10.  Same — Rates  —  Interstate  Commerce — Railroad  Contractors. — 
Where  an  agreement  for  a  reduced  rate  for  the  shipment  of  a  rail- 
road contractor's  outfit  is  included  in  the  specifications  and  con- 
tract, under  which  a  contractor  was  the  successful  bidder,  his  action 
for  damages  for  loss  of  goods  shipped  cannot  be  defeated  because 
he  was  given  a  preference  in  rates  under  the  interstate  commerce 
law,  since  such  right  was  expressly  recognized  by  the  commerce 
commission  in  an  administrative  ruling. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  Maricopa  County.  Ed- 
ward Kent,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Paul  Burks,  A.  H.  Van  Cott  and  L.  H.  Chambers,  for  Ap- 
pellant. 

A  railroad  company  may,  by  special  contract,  become  a 
private  carrier.  New  York  C.  B.  B.  Co.  v.  Lockwood,  17  WalL 
(U.  S.)  357,  21  L.  Ed.  627.  The  provision  in  the  contract 
for  the  construction  of  appellant's  road  that  it  would  move 
the  contractor's  camp  and  grading  outfit  at  less  than  tariff 
rates,  and  that  the  movement  should  be  at  the  contractor's 
risk,  was  valid;  and  it  relieved  appellant  from  liability  for 
the  loss  of  appellee's  goods,  no  matter  how  caused.  Appel- 
lant quoad  this  transaction  was  a  private  carrier.  4  Elliott 
on  Railroads,  2d  ed.,  pp.  11,  12,  sees.  1396,  1397 ;  B.  &  0.  8. 
B.  Co.  v.  Voight,  176  U.  S.  498,  20  Sup.  Ct.  385,  44  L.  Ed. 
560.  "A  common  carrier  may  become  a  private  carrier  or 
bailee  for  hire  when,  as  a  matter  of  accommodation  or  special 
agreement,  he  undertakes  to  carry  something  which  it  is  not 
his  business  to  carry.  The  relation  in  such  case  is  changed 
from  that  of  a  common  carrier  to  that  of  a  private  carrier, 
and  where  this  is  the  effect  of  the  special  arrangement,  the 
carrier  is  not  liable  as  a  common  carrier  and  cannot  be  pro- 
ceeded against  as  such."  Hutchinson  on  Carriers,  sec.  44; 
Coup  v.  Bailway  Co.,  56  Mich.  Ill,  56  Am.  Rep.  374,  22  N. 
W.  215;  Bobertson  v.  Old  Colony  B.  B.  Co.,  156  Mass.  525,  32 
Am.  St.  Rep.  482,  31  N.  E.  650;  C.  M.  &  St.  P.  B.  B.  Co.  v. 
Wallace,  66  Fed.  506,  14  C.  C.  A.  257,  30  L.  R.  A.  161.    A 
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private  carrier  may  lawfully  contract  for  exemption  from  lia- 
bility for  loss  caused  by  its  own  negligence.  The  contract 
entered  into  was  not  a  private  contract  personal  to  any  par- 
ticular person  or  corporation,  but  a  bid  for  construction  work, 
applicable  to  anyone  who  might  accept,  and  therefore  was  not 
in  violation  of  the  Interstate  Commerce  Act,  and  was  valid. 
The  appellee  having  expressly  charged  negligence,  and  having 
the  affirmative,  the  burden  was  on  it  to  establish  such  negli- 
gence. Charnock  v.  Texas  &  Pacific  Ry.  Co.,  194  U.  S.  432, 
24  Sup.  Ct.  671,  48  L.  Ed.  1057. 

A.  C.  Baker  and  Isidore  B.  Dockweiler,  for  Appellee. 

"A  common  carrier  receiving  goods  for  transportation 
under  a  special  limitation  of  liability  is  a  common  carrier 
still."  Hears  v.  New  York  etc.  R.  Co.,  75  Conn.  171,  96  Am. 
St.  Rep.  193,  52  Atl.  610,  56  L.  B.  A.  884.  A  common  carrier 
could  not,  as  a  matter  of  law,  by  contract,  relieve  itself  from 
liability  for  the  consequences  of  its  own  negligence.  Whether 
public  or  private  carrier,  the  appellant  was  a  bailee  for  hire, 
and  as  such  bound  to  exercise  at  least  ordinary  care,  and  was 
liable  to  the  appellant  for  its  acts  of  negligence  in  the  per- 
formance of  this  duty.  The  exemption  contracted  for  was 
from  loss  occasioned  by  the  dangers  naturally  incident  to  the 
carriage,  and  not  from  those  brought  about  by  the  carrier's 
negligence,  that  the  latter  are  not  within  the  intendment  of 
the  exemption.  Thomas  v.  Lancaster  Mills,  71  Fed.  481,  19 
C.  C.  A.  88 ;  Chicago  etc.  Ry.  Co.  v.  Calumet  etc.  Farm,  194 
111.  9,  88  Am.  St.  Rep.  68,  61  N.  E.  1095.  The  evidence 
showed  such  an  omission  of  duty  on  the  part  of  the  appellant 
as  to  warrant  the  jury  to  say  that  the  appellant  had  been 
guilty  of  negligence.  "Where  from  facts  properly  in  evi- 
dence negligence  may  be  inferred  as  a  conclusion  of  fact,  it  is 
distinctively  the  function  of  the  jury  to  draw  such  inference, 
and  the  question  of  negligence  must  be  left  to  their  determina- 
tion.' '    21  Ency.  of  Law,  507. 

DOAN,  J. — This  is  an  appeal  from  a  judgment  for  $9,061, 
rendered  by  the  district  court  of  Maricopa  county  as  damages 
for  the  loss  by  fire  of  the  property  of  the  appellee  while  in 
transit  on  the  road  of  the  appellant  company. 
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The  facts  in  the  case  appear  to  be  that  prior  to  June  5, 
1907,  the  construction  company  had  been  engaged  in  grading 
a  railroad  for  the  appellant.  The  contract  under. which  this 
road  was  constructed  (composed  of  eighteen  subheads  or  para- 
graphs) contained,  among  other  conditions  and  provisions,  the 
following,  to  wit:  "(14)  Water  will  be  delivered  in  cars  at 
the  end  of  the  track  at  the  rate  of  one  dollar  and  fifty  cents 
($1.50)  per  1,000  gallons,  and  supplies  will  be  hauled  to  end 
of  track,  both  in  the  usual  manner  of  construction  trains,  sub- 
ject to  delays,  etc.,  incident  thereto.  All  risk  of  loss  or  dam- 
age to  be  borne  by  the  contractor.  (15)  The  company  will 
furnish  a  rate  of  one  cent  per  ton  mile  from  all  points  on  the 
Santa  Fe,  Prescott  and  Phoenix  Road,  and  leased  roads  to  the 
contractor  on  camp  and  grading  outfit  and  supplies,  etc.,  ex- 
cept explosives  and  commissary  goods,  and  return  to  original 
shipping  point  at  same  rate  on  completion  of  the  work.  All 
movements  of  goods  at  less  than  tariff  rates  to  be  at  con- 
signee's risk  of  loss  and  damage.  (16)  The  company  will 
also  furnish  the  contractor's  employees  ...  a  rate  of  one  cent 
per  passenger  mile  .  .  .  and  return  those  who  have  worked 
until  completion  of  contract  at  the  same  rate.  Passengers 
carried  at  less  than  tariff  rates  will  be  required  to  assume  all 
risk  of  accidents  to  person  and  baggage.  The  plan  of  move- 
ment of  these  employees  and  freight  is  to  be  according  to  the 
rule  of  the  general  freight  and  passenger  agent."  This  con- 
tract was  based  upon  a  proposal  for  bids  made  by  the  appel- 
lant under  which  the  appellee  was  the  accepted  bidder.  The 
proposal  contained  the  stipulations  as  they  appear  in  the 
above  quotation  from  the  contract.  On  June  5.  1907,  upon 
the  completion  of  the  construction  of  the  roadbed,  the  appel- 
lants, at  the  request  of  the  appellee,  placed  certain  cars  at  the 
end  of  the  track  some  twelve  miles  west  of  Bouse  (the  last 
regular  station  west  on  the  Arizona  and  Colorado  Road),  and 
appellee  loaded  thereon  its  camp  and  grading  outfit,  and  sev- 
eral of  its  workmen,  and  the  cars  were  hauled  by  appellant 
to  Bouse.  The  appellee  unloaded  a  quantity  of  powder  and 
hay,  and  purchased  transportation  for  the  workmen.  The 
said  cars  and  contents  were  waybilled  to  Phoenix,  Arizona, 
and  the  cars  were  then  and  there  cut  into  and  became  a  part 
of  appellant's  regular  freight  train  No.  12.  Appellant's 
freight  train  No.   12  then   proceeded  from   Bouse   toward 
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Phoenix,  via  Wickenburg.  About  11  o'clock  on  the  night  of 
June  5,  1907,  at  a  point  between  Bouse  and  Wickenburg 
known  as  the  A.  &  C.  Junction,  the  conductor  in  charge  of 
train  No.  12  cut  out  therefrom  ten  cars,  and  left  them  upon 
a  sidetrack.  Six  of  these  cars  were  loaded  with  the  outfit  of 
the  appellee,  one  was  a  commercial  car  of  ore,  and  three  were 
empty  cars.  Train  No.  12  then  proceeded  to  Wickenburg 
with  its  remaining  cars.  These  consisted  of  a  combination  or 
caboose  car,  two  cars  of  livestock,  being  part  of  the  shipment 
of  appellee,  and  one  empty  car.  On  the  morning  of  June  6, 
1907,  four  of  the  cars  loaded  with  the  grading  outfit  and  other 
property  of  the  appellee  that  had  been  left  upon  the  sidetrack 
were,  with  their  contents,  destroyed  by  fire.  There  was  no 
station  agent  of  the  appellant  at  the  sidetrack  at  the  A.  &  G-. 
Junction  where  the  fire  occurred;  no  water-tank,  nor  any 
water  supply  there ;  no  inhabitants  there ;  and  no  one  was  left 
in  charge  to  look  after  the  cars  thus  sidetracked  by  the  appel- 
lant. The  appellee  brought  suit  in  the  district  court  of  Mari- 
copa county  to  recover  for  the  loss  of  that  portion  of  the  camp- 
ing outfit  and  other  property  that  was  destroyed  by  the  burn- 
ing of  the  cars  and  their  contents.  The  case  was  tried  to  a 
jury,  and  a  verdict  returned  for  $9,061  damages,  and  judg- 
ment rendered  thereon.  A  motion  for  a  new  trial  was  denied. 
From  the  judgment  and  the  denial  of  the  motion  for  a  new 
trial,  this  appeal  has  been  taken. 

The  appellant,  in  support  of  its  various  assignments  of 
error,  has  presented  and  urged  five  legal  propositions:  "(1) 
That  the  contract  for  the  movement  of  appellee's  goods,  in 
connection  with  the  construction  by  it  of  appellant's  road, 
was  valid,  and  it  relieved  appellant  from  liability  for  the  loss 
of  appellee's  goods,  no  matter  how  caused."  Appellant  con- 
tends that,  in  handling  appellee's  goods  under  the  contract, 
it  acted  as  a  private  carrier,  and,  if  so,  would  have  a  right  to 
protect  itself  by  the  exemption  contained  in  the  contract  from 
liability,  even  if  occasioned  by  its  own  negligence.  This  was 
the  theory  upon  which  the  appellant  tried  the  case  in  the 
lower  court,  while  the  theory  on  which  the  case  was  tried  by 
the  appellee  was  that  the  appellant  acted  as  a  common  carrier, 
and  would  therefore,  even  under  the  terms  of  the  contract,  be 
liable  for  loss  occasioned  by  its  negligence. 
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It  is  conceded  that  a  public  carrier  may,  under  some  circum- 
stances, act  as  a  private  carrier.  A  common  carrier  may  be- 
come a  private  carrier  when  "as  a  matter  of  accommodation 
or  special  engagement  he  undertakes  to  carry  something  which 
it  is  not  his  business  to  carry.' '  Liverpool  Steam  Co.  v. 
Phoenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct.  469,  32  L.  Ed.  788 ; 
L.  N.  A.  &  C.  R.  Co.  v.  Keefer,  146  Ind.  21,  58  Am.  St.  Rep. 
348,  44  N.  E.  796,  38  L.  R.  A.  93 ;  Railroad  Co.  v.  Lockwood, 
17  Wall.  357,  21  L.  Ed.  627.  4  Elliott  on  Railroads,  page  11, 
states  the  rule:  "Where  there  is  a  right  to  refuse  to  perform 
the  services  requested,  there  is  a  right  to  contract  for  their 
performance  in  a  different  capacity  from  that  which  rests 
upon  a  railroad  company  as  a  public  or  common  carrier." 

Mr.  Hutchinson,  in  his  excellent  work  on  Carriers,  submits 
(1  Hutchinson  on  Carriers,  section  48),  as  a  test  by  which 
we  can  determine  whether  a  party  assumes  the  duties  and  re- 
sponsibilities of  a  common  carrier,  five  characteristics:  "(1) 
He  must  be  engaged  in  the  business  of  carrying  goods  for 
others  as  a  public  employment,  and  must  hold  himself  out  as 
ready  to  engage  in  the  transportation  of  goods  for  persons 
generally  as  a  business,  and  not  as  a  casual  occupation.  (2) 
He  must  undertake  to  carry  goods  of  the  kind  to  which  his 
business  is  confined.  (3)  He  must  undertake  to  carry  by  the 
methods  by  which  his  business  is  conducted,  and  over  his  estab- 
lished roads.  (4)  The  transportation  must  be  for  hire.  (5) 
An  action  must  lie  against  him  if  he  refuses,  without  suffi- 
cient reason,  to  carry  such  goods  for  those  who  are  willing  to 
comply  with  his  terms." 

Applying  these  tests  to  the  appellant  in  the  case  at  bar,  we 
find  that: 

(1)  It  is  engaged  in  the  business  of  carrying  goods  for 
others  as  a  public  employment. 

(2)  It  undertakes,  as  a  business,  to  carry  goods  of  the  kind 
now  under  consideration.  The  appellant's  witnesses  testified 
that  the  rate  charged  the  appellee  in  the  contract  is  less  than 
tariff  rates;  that  one  cent  per  ton  mile  was  less  than  the  estab- 
lished rate  charged  to  the  public.  It  was  conceded  that  it 
had  a  rate  for  the  carrying  of  this  particular  kind  of  goods, 
and  that  it  held  itself  out  as  a  common  carrier  thereof. 

(3)  The  appellant  agreed  to  carry  by  its  usual  methods  and 
over  its  established  road  the  property,  goods,  and  commodities 
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in  question.  The  contract  provides  that:  "The  company  will 
furnish  a  late  of  one  cent  per  ton  mile  from  all  points  on  the 
Santa  Fe,  Prescott  and  Phoenix  road,  and  leased  roads  for 
contractors  on  camp  and  grading  outfit  and  supplies,  etc.,  ex- 
cept explosives  and  commissary  goods,  and  return  to  original 
shipping  point  at  same  rates  on  completion  of  the  work.  All 
movements  of  goods  at  less  than  tariff  rates  to  be  at  con- 
signee's risk  of  loss  and  damage."  It  has  been  urged,  in  this 
connection,  that  the  cars  were  spotted  by  appellant,  loaded 
by  the  appellee,  and  afterward  picked  up  by  the  appellant  at 
the  end  of  the  track  several  miles  west  of  Bouse,  its  last  regu- 
lar station,  and  that  they  were  brought  to  Bouse  for  appel- 
lee's accommodation,  and  that  such  service  could  not  have 
been  compelled  by  the  appellee.  It  is  not  necessary  to  deter- 
mine the  relation  that  existed  between  the  parties,  or  where 
would  have  rested  the  liability  for  loss  if  any  had  occurred 
while  the  cars  and  goods  were  being  brought  from  the  end  of 
the  track  to  the  station.  The  contract  on  which  the  appellant 
relies  in  this  instance  does  not  provide  for  picking  up  the  cars 
at  the  front,  but  only  for  returning  to  original  shipping  point 
on  completion  of  work  from  all  points  on  the  Santa  Fe, 
Prescott  and  Phoenix  Railway  or  leased  roads.  The  word 
"points"  would,  by  a  fair  construction,  mean  station  or  point 
where  appellant  was  doing  its  regular  business  as  a  common 
carrier.  The  acts  made  obligatory  on  the  appellee  by  the  con- 
tract are  to  be  considered  in  this  connection,  rather  than  acts 
that  may  have  been  voluntarily  performed  by  it.  The  test  we 
are  applying  says:  "When  it  undertakes  to  do,"  etc.  The 
provision  in  paragraph  14  for  hauling  water  and  supplies  to 
the  end  of  track  during  construction  does  not  provide  for  haul- 
ing camp  and  grading  outfits,  either  to  or  from  the  end  of 
the  track,  but  seems  to  be  a  provision  for  hauling  water  and 
supplies  during  the  course  of  construction,  while  the  ship- 
ment of  the  camp  and  grading  outfit  after  completion  of  the 
work  appears  to  have  been  had  under  the  provisions  contained 
in  paragraphs  15  and  16  of  the  contract.  It  would  not  be 
material  whether  the  appellee  had  brought  in  its  camp  and 
grading  outfit  to  the  station  at  Bouse,  and  there  shipped  it  to 
the  point  from  which  it  had  been  shipped  in  at  commencement 
of  work,  or  whether,  the  cars  being  furnished  at  the  front, 
the  appellant  had  picked  up  these  cars  for  it,  and  brought 
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them  into  Bouse.  Neither  is  it  material  whether  in  so  doing1 
the  appellant  acted  as  a  private  or  common  carrier;  whether 
it  was  done  for  hire  or  gratis.  The  fact  is  established  that  at 
Bouse,  a  point  on  the  railroad  operated  by  the  appellant,  the 
camp  and  grading  outfit  was  received.  One  provision  of  the 
contract  excepts  explosives  and  commissary  goods.  The  rec- 
ord discloses  that,  qn  arriving  at  Bouse,  the  party  in  charge 
of  the  outfit  unloaded  some  powder  and  hay ;  purchased  trans- 
portation from  Bouse  to  Phoenix  for  the  employees  at  the  rate 
provided  by  the  contract;  the  cars  were  waybilled  by  appel- 
lant's agent  (presumably  at  the  rate  of  one  cent  per  ton  mile) 
and  cut  into  and  became  a  part  of  appellant's  regular  freight 
train  No.  12,  the  plan  of  movement  of  which  was  admittedly 
according  to  the  rules  of  the  general  freight  and  passenger 
agent  of  the  appellant  company. 

(4)  The  transportation  must  be  for  hire.  This  point  is 
conceded  as -definitely  established  by  the  facts,  as  well  as  by 

^the  wording  of  the  agreement. 

(5)  An  action  must  lie  upon  a  carrier's  refusal,  without 
sufficient  reason,  to  carry  such  goods,  if  the  party  is  willing 
to  comply  with  its  terms.  When  the  freight  and  passengers 
in  question  were  tendered  to  appellant  at  Bouse,  from  which 
point  we  have  just  stated  the  goods  were  waybilled  by  its 
agent,  and  transportation  for  the  passengers  was  purchased 
from  its  agent,  although  at  the  reduced  rates  provided  in  the 
contract,  there  is  no  question  but  that  a  duty  rested  upon  the 
appellant  to  transport  the  goods  and  employees  at  the  rate 
named  in  the  contract,  and  an  action  would  lie  for  its  refusal 
to  do  so. 

The  appellant,  under  the  above  rule,  was  a  common  carrier, 
and  was,  as  such,  transporting  the  goods  at  the  time  they  were 
sidetracked  at  the  point  where  they  were  afterward  destroyed 
by  fire.  It  is  conceded  that  a  common  carrier  may,  by  an 
agreement  to  that  effect,  based  upon  proper  consideration, 
limit  its  liability  for  loss  of  or  damage  to  goods  of  a  shipper, 
except  such  as  may  be  caused  by  its  own  negligence.  Adams 
Exp.  Co.  v.  Carnahan,  29  Ind.  App.  606,  94  Am.  St.  Rep.  279, 
63  N.  E.  245,  64  N.  E.  647.  "When  a  carrier  has  a  regularly 
established  business  for  carrying  all  or  certain  articles,  and 
especially  if  that  carrier  is  a  corporation  created  for  the  pur- 
pose of  carrying  trade,  and  the  carriage  of  the  articles  is  em- 
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braced  within  the  scope  of  its  chartered  powers,  it  is  a  common 
carrier,  and  a  special  contract  about  its  responsibility  does 
not  devest  it  of  that  character."  Liverpool  etc.  St.  Co.  v. 
Phoenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct.  469,  32  L.  Ed.  788; 
Railroad  Co.  v.  Lockwood,  17  Wall.  376,  21  L.  Ed.  627 ;  Mears 
v.  New  York  etc.  R.  Co.,  75  Conn.  171,  96  Am.  St.  Rep.  193, 
52  Atl.  610,  56  L.  B.  A.  884 ;  Richmond  v.  Southern  Pacific, 
41  Or.  54,  93  Am.  St.  Rep.  694,  67  Pac.  947,  57  L.  R.  A.  616. 
The  foregoing  principle  is  so  well  established  by  weight  of 
authority  that  it  is  considered  elementary  in  the  law  of  car- 
riers. Under  this  rule,  the  limitations  in  the  contract  will 
protect  the  appellant  against  liability  for  any  loss  or  damage, 
except  that  caused  by  its  own  negligence. 

This  leaves  us  to  consider  whether  the  loss  in  this  instance 
was  caused  by  the  negligence  of  the  appellant.  The  second 
proposition  urged  by  the  appellant  is  that,  "assuming  for  the 
sake  of  argument  that  the  contract  did  not  in  law  relieve  the 
appellant  from  liability  for  the  loss  of  the  goods  caused  by  its 
negligence,  yet  the  burden  was  upon  the  appellee  to  show  by 
a  preponderance  of  evidence  that  some  negligence  of  appel- 
lant was  the  proximate  cause  for  the  loss  of  the  goods.  This 
burden  appellee  totally  failed  to  carry.' '  It  is  conceded  that 
the  burden  was  upon  the  appellee  to  prove  by  a  preponder- 
ance of  the  evidence  that  the  loss  was  occasioned  by  the  neg- 
ligence of  the  appellant,  and  the  court  instructed  the  jury  to 
that  effect.  Appellant  states  that  the  appellee  totally  failed 
to  carry  this  burden.  The  question  as  to  whether  or  not  the 
appellee  met  this  requirement  was  a  question  of  fact  for  the 
jury.  The  learned  court  carefully  instructed  the  jury  on  this 
point  as  follows:  "The  vital  question  in  this  case  is  to  deter- 
mine whether  these  goods  were  lost  or  destroyed  by  reason 
of  the  neglect  of  the  railroad  company.  Because  if  they  were 
not,  Grant  Bros,  have  to  stand  the  loss.  If  they  were  lost 
through  the  railroad  company's  negligence,  then  the  railroad 
company  must  stand  it.  Now,  the  question  of  whether  the 
goods  were  lost  through  the  railroad  company's  negligence  or 
not  is  one  of  fact  for  you  to  determine,  and  the  burden  of 
proving  it  is  upon  the  Grant  Bros.  Construction  Company, 
the  plaintiff  in  this  case.  They  must  satisfy  you  by  a  pre- 
ponderance of  the  evidence  that  this  loss  of  these  goods  was 
brought  about  by  negligence  of  the  railroad  company;  if  you 
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are  satisfied  by  a  preponderance  of  the  evidence  that  the  loss 
was  caused  by  negligence  of  the  railroad  company,  then  you 
ought  to  award  the  damages  for  the  value  of  the  goods ;  if  you 
are  not  so  satisfied  by  a  preponderance  of  the  evidence  that 
the  loss  was  caused  by  the  negligence  of  the  railroad  company, 
then  you  should  not  award  any  damages  at  all,  and  you  should 
in  that  event  find  for  the  defendant.' '  The  court  likewise 
defined  " negligence"  at  considerable  length,  and  then  states: 
"The  jury  in  this  case,  taking  this  as  a  definition  of  negli- 
gence, is  to  find  from  the  facts  surrounding  the  transaction 
in  question  whether  or  not  the  defendant  company  has  com- 
mitted negligence,  and,  if  they  so  find,  and  further  find  that 
such  negligence  was  the  proximate  cause  of  the  destruction 
of  plaintiff's  property  by  fire,  then  the  verdict  shall  be  for 
plaintiff." 

The  facts  in  the  case  are  undisputed.  There  is  no  conflict 
in  the  testimony  in  regard  to  the  facts  and  circumstances  sur- 
rounding the  shipment  of  the  goods  from  Bouse,  and  the  set- 
ting out  on  the  sidetrack  at  the  A.  &  C.  Junction,  of  the  cars 
and  contents  that  were  afterward  destroyed  by  fire;  but  the 
effect  of  these  circumstances  and  facts  in  establishing  negli- 
gence on  the  part  of  the  appellant  might  be  differently  con- 
strued and  considered  by  different  conscientious,  intelligent 
men  in  determining  the  ultimate  fact  of  negligence.  For  that 
reason,  a  submission  of  the  question  to  the  jury  by  the  trial 
court  was  eminently  proper,  and  for  that  reason  it  cannot  be 
said  that  the  appellee  failed  to  carry  the  burden  of  proof. 
The  determination  of  this  question  disposes  of  the  next  propo- 
sition urged  by  the  appellant  that  the  court  erred  in  denying 
the  appellant's  motion  for  a  directed  verdict. 

The  fourth  proposition  urged  is  the  error  of  the  court  in 
instructing  the  jury.  An  examination  of  the  court's  charge 
to  the  jury  discloses  no  reversible  error. 

The  last  proposition  urged  is  the  error  of  the  court  in  deny- 
ing the  motion  to  set  aside  the  verdict  and  grant  a  new  trial. 
In  support  of  this  no  argument  is  offered,  and  it  may  be  dis- 
posed of  by  saying  that  if  the  question  of  negligence  was  one 
of  fact  for  the  jury,  and  there  was  evidence  in  the  record  to 
sustain  their  verdict,  the  denial  by  the  trial  court  of  the 
motion  to  set  aside  the  same  was  fully  sustained  by  the  record. 

The  appellant,  although  it  based  its  first  legal  proposition 
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upon  the  statement  that  "the  contract  for  the  movement  of 
supplies  and  goods  in  connection  with  the  construction  of  ap- 
pellant f8  road  was  valid,"  has  in  the  latter  part  of  its  brief 
urged  that  such  contract  would,  by  offering  a  different  rate 
than  that  offered  to  the  public  generally,  be  invalid  by  reason 
of  coming  within  the  inhibition  of  the  interstate  commerce 
law.  In  reply  to  this,  it  may  be  said  that  this  was  not  a  pri- 
vate contract  to  Grant  Bros,  as  a  corporation,  but  was  in- 
cluded in  the  appellant's  proposal  for  bids,  the  benefit  of 
which  would  accrue  to  anyone  who  would  be  the  successful 
bidder.  The  right,  however,  of  a  railroad,  as  a  common  car- 
rier, to  grant  such  terms,  was  recognized  by  the  Interstate 
Commerce  Commission  as  quoted  by  appellant  on  pages  73 
and  74  of  its  brief:  "On  October  12,  1906,  the  commission 
announced  an  administrative  ruling  as  follows:  'Issuance  and 
use  of  free  passes.  .  .  .  But  the  commission  does  not  construe 
the  law  as  preventing  a  carrier  from  giving.  .  .  .  Nor  does 
the  commission  construe  the  law  as  preventing  a  carrier  from 
giving  free  or  reduced  rate  carriage  over  its  line  to  contractors 
for  materials,  supplies  and  men  for  use  in  construction,  im- 
provement or  renewal  work  on  the  line  of  that  carrier;  pro- 
vided such  arrangements  for  such  free  or  reduced  rate  car- 
riage are  made  a  part  of  the  specifications  upon  which  the 
contract  is  based,  and  of  the  contract  itself.'  "  The  arrange- 
ments for  reduced  rate  carriage  of  men,  material,  and  supplies 
were,  in  the  case  at  bar,  made  a  part  of  the  specifications  on 
which  the  contract  was  based,  and  of  the  contract  itself. 

The  record  discloses  no  reversible  error,  and  the  judgment 
of  the  lower  court  is  therefore  affirmed. 

LEWIS  and  DOE,  JJ.,  concur.  CAMPBELL,  J.,  did  not 
participate  in  the  decision  of  this  case. 

NOTE. — As  to  right  of  common  carrier  to  limit  common-law  liability 
by  contract  in  the  absence  of  negligence,  see  note  to  Little  Bock  f  8,  F. 
B.  Co.  v.  Cravens  (Ark.),  18  L.  B.  A.  527. 
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[Civil  No.  1130.    Filed  April  2,  1910.] 

[108  Pac.  960.] 

THE  TERRITORY  OF  ARIZONA,  at  the  Relation  and  to  the 
Use  of  J.  N.  GATES,  Tax  Collector  in  and  for  the  County 
of  Cochise,  in  the  Territory  of  Arizona,  Plaintiff  and  Ap- 
pellant, v.  THE  COPPER  QUEEN  CONSOLIDATED 
MINING  COMPANY,  a  Corporation,  Defendant  and 
Appellee. 

1.  Taxation — Assessment-boll — Description  of  Real  Estate — Min- 

ing Claims. — Civil  Code  of  1887,  paragraph  2652,  permits  the 
assessor  in  preparing  an  assossment-roU  to  describe  real  estate  by 
common  designation  or  name,  and  provides  that  the  description 
shall  be  sufficient  if  it  can  be  readily  identified  thereby.  Held,  that 
the  description  of  patented  mining  claims  by  name  was  sufficient, 
as  the  name  of  such  a  claim  was  a  "common  designation  or  name" 
within  the  statute,  and  by  such  name  the  real  estate  might  be 
"readily  identified." 

2.  Same — Assessment— Patented   Mines. — The  practice  of  assessing 

mines  by  name  has  obtained  too  long  in  the  territory  to  be  ques- 
tioned. 

3.  Evidence — Judicial  Notice — Statutes — Executive  Construction — 

Assessment  of  Taxes. — The  practice  of  assessing  mining  claims 
by  name,  followed  for  a  long  time  without  question,  is  a  practical 
construction  of  Civil  Code  of  1887,  paragraph  2652,  as  to  the  mode 
of  assessment^  of  which  the  courts  may  take  judicial  notice. 

4.  Taxation — Assessment  of  Real  Estate. — The  owner  of  real  estate 

is  entitled  to  a  separate  assessment  in  tracts  or  parcels,  unless  the 
right  is  waived  by  a  list  returned  to  the  assessor. 

5.  Same — Same — Effect  of  Returning  Property  En  Masse. — By  re- 

turning its  property  en  masse  a  mining  company  waived  its  right  of 
separate  assessment  of  its  mines,  though  the  list  returned  was  not 
verified  by  the  oath  of  its  superintendent. 

6.  Same — Assessment — Equalization — Entry  of  Raise  on  Original 

Roll — Effect  of  Omission. — That  a  raise  in  an  assessment  made 
by  a  county  board  of  equalization  was  never  entered  by  the  clerk 
on  the  original  roll,  as  required  by  Civil  Code  of  1887,  paragraph 
2654,  is  a  mere  omission,  and  harmless,  the  raise  having  been  first 
carried  into  the  tax-books  by  an  entry  on  the  duplicate  roll. 

7.  Same — Payment  of  Taxes — Real  Estate — Parcels  Separately  As- 

sessed.— Civil  Code  of  1887,  paragraph  2676  (Civ.  Code  1901,  par. 
3900),  provides  that  whenever  any  tax  is  paid  to  the  collector, 
he  shall  mark  the  word  "Paid"  and  the  date  of  payment  in  the 
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duplicate  roll,  opposite  the  name  of  the  person  or  description  of 
property  liable,  and  give  a  receipt  specifying  the  amount  of  the 
assessment,  the  amount  of  tax,  amount  paid,  date  of  payment, 
description  of  property  assessed  with  sufficient  certainty  to  identify 
it,  and  year  for  which  the  tax  was  assessed,  but  that  no  tax  col- 
lector shall  receive  any  taxes  on  real  estate  for  any  portion  less 
than  the  least  subdivision  entered  on  the  roll.  Held,  in  view  of  such 
statute,  that  it  was  a  fundamental  rule  in  this  state  that  a  tax- 
payer may  pay  on  any  one  of  parcels  separately  assessed,  discharg- 
ing the  lien,  without  paying  on  the  remainder. 

8.  Same — Assessment — Equalization. — Under  Civil  Code  of  1887,  para- 

graph 2654,  authorizing  the  county  board  of  equalization  to  deter- 
mine whether  the  assessment  value  of  any  property  is  too  small  or 
too  great,  and  change  and  correct  the  same  by  addition  or  deduction, 
the  board  had  no  power  to  segregate  from  a  tract  of  land  assessed 
as  one  parcel  a  portion  thereof,  and  impose  thereon  an  additional 
assessment,  without  first  determining  that  such  tract  was  improp- 
erly assessed  as  a  whole,  and  causing  it  to  be  reassessed  and  raised 
in  subdivisions,  so  as  to  preserve  the  taxpayer's  right  to  discharge 
the  lien  of  taxes  on  such  of  the  several  separate  tracts  as  he  might 
elect. 

9.  Same— Enforcement  of  Lien — Pleading — Variance. — Where,  in  a 

proceeding  to  enforce  a  lien  for  taxes  against  a  mining  company's 
property,  the  complaint,  which  set  forth  a  list  of  the  mining  claims 
assessed,  differs  from  the  list  shown  in  the  assessment-roll,  the 
duplicate  aBsessment-roll,  the  delinquent  assessment-roll  and  the 
back-tax  book,  in  that  it  enumerates  claims  omitted  from  such  rolls 
and  book,  and  includes  names  omitted  therefrom,  the  variance  is 
such  as  to  render  the  rolls  and  book  inadmissible  thereunder. 

10.  Same — Same — Nature  of  Action — Personal  Judgment. — A  special 
statutory  proceeding  under  Laws  of  1903,  Act  No.  92,  to  enforce 
a  lien  for  taxes,  is  an  action  quasi  in  rem  to  fix  a  lien  on  specific 
property,  and  no  personal  judgment  can  be  had. 

11.  Statutes — Construction — Statute  Adopted  from  Other  State.-^ 
In  caBe  of  a  statute  adopted  from  another  state,  the  prior  con- 
struction thereof  by  the  courts  of  last  resort  of  that  state  is  con- 
trolling on  the  supreme  court  of  the  territory. 

12.  Taxation  —  Enforcement  of  Lien  —  Judgment  Differing  from 
Complaint— Invaliditt.— Laws  of  1903,  Act  No.  92,  section  88,  pro- 
vides that  the  judgment  in  a  proceeding  under  the  act  to  enforce 
a  lien  for  taxes  shall  describe  the  land  on  which  the  taxes  are 
found  due,  state  the  amount  and  interest  found  due  on  each  tract 
or  lot,  and  the  year  or  years  for  which  the  same  are  due,  up  to 
rendition  thereof,  and  decree  that  the  lien  be  enforced,  and  the  real 
estate,  or  so  much  thereof  as  necessary,  be  sold,  and  that  execution 
shall  issue  thereon,  to  be  executed  as  in  other  cases  of  judgment 
and  execution,  and  that  the  judgment  shall  be  a  first  lien  on  the 
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land.  Held,  in  view  of  this  statute,  that  a  judgment  in  an  action 
to  collect  back  taxes,  differing  from  the  complaint  in  describing 
the  property  sought  to  be  subjected  to  the  lien,  was  void. 

13.  Appeal  and  Error — Harmless  Error — Admission  or  Evidence. — 

In  a  proceeding  to  enforce  a  lien  for  taxes,  wherein  the  amount 
in  suit  was  a  tax  on  the  raise  in  defendant's  assessment,  the  admis- 
sion of  assessment-rolls  and  a  tax-book,  differing  from  the  complaint 
in  the  description  of  the  property,  was  not  rendered  harmless  by 
proof  that  an  amount  equivalent  to  the  tax  on  the  property  as 
originally  assessed  was  tendered  by  defendant  in  full  payment,  for 
the  purpose  of  bringing  suit  to  enjoin  collection,  and  subsequently 
paid  in  course  of  suit,  and  credited  on  the  entire  tax  claimed  to 
be  due. 

14.  Taxation — Enforcement  op  Lien  —  Pleading — Variance. — Where, 
in  a  proceeding  to  enforce  a  lien  against  a  mining  company's  prop- 
erty, wherein  the  amount  in  suit  was  a  tax  on  a  raise  in  its  assess- 
ment, the  complaint  alleged  a  raise  of  sixty-five  claims  en  bloc, 
proof  of  a  raise  on  eight  thereof,  on  which  alone  it  was  sought  to 
foreclose  the  lien,  was  a  substantial  variance. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  Cochise  County.  Fletcher 
M.  Doan,  Judge.    Affirmed. 

This  is  a  special  statutory  proceeding,  brought  under  Act 
No.  92  of  the  Laws  of  1903  of  the  territory  of  Arizona  to  en- 
force a  lien  for  territorial  and  county  taxes  for  the  year  1901 
upon  the  property  described  in  the  complaint,  amounting, 
with  interest  and  costs,  to  the  sum  of  $120,039.35,  on  the 
eighth  day  of  June,  1904,  together  with  interest  thereon  at  the 
rate  of  ten  per  cent  per  annum  until  paid,  and  the  further 
sum  of  four  per  cent  of  the  amount  found  due  as  the  tax  col- 
lector's fee,  and  the  further  sum  of  twenty-five  per  cent  upon 
the  amount  found  due  as  the  tax  attorney's  fee.  The  case 
was  tried  in  the  lower  court  without  a  jury.  Judgment  was 
entered  in  favor  of  the  defendant  and  appellee,  that  the  plain- 
tiff and  appellant  take  nothing  by  its  action,  and  that  the 
defendant  and  appellee  recover  its  costs,  from  which  judgment 
the  appellant  has  prosecuted  this  appeal.  A  motion  for  new 
trial,  made  on  the  usual  statutory  grounds,  was  denied.  No- 
tice of  appeal  from  the  judgment  and  order  denying  new  trial 
was  given,  and  thereupon  this  appeal  was  perfected. 

The  facts  disclosed  by  the  evidence  are  substantially  as  fol- 
lows: 
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During  the  time  provided  by  law  for  the  assessment  of  prop- 
erty for  territorial  and  county  taxes  in  the  year  1901,  the  ap- 
pellee listed  and  returned  to  the  assessor  of  Cochise  county 
for  assessment  certain  patented  claims  belonging  to  the  ap- 
pellee, namely,  Atlanta,  Ace  of  Spades,  Amazon,  Baxter,  Best 
Piece,  Copper  Queen,  Copper  Jack,  Copper  King,  Copper 
Prince,  Copper  Bullion,  Cumberland,  Cave  ( Dividend- Wedge- 
Ellie-Coon),  East  Side,  Frank  Cogswell,  General,  Golden  Gate, 
Goddard,  Gardner,  Hendricks,  Hayes,  Holbrook,  Howell,  Har- 
rison, Iron  Monster,  Little  New  York,  Little  Joker,  Lookout, 
Mammoth,  Malvina,  New  York,  Neptune,  North  Star,  Ophir, 
Rucker,  Sun  Rise,  Space,  Surprise,  Silver  Spray,  Silver  Bear, 
Sunrise,  Sunny  Side,  Sacramento,  Tip  Top,  Triangle,  Uncle 
Sam,  Wade  Hampton,  Wood  Chopper,  White  Tail  Deer,  Bis- 
bee, Bell  Isle,  Columbia,  Copper  Monarch,  Copper  Crown, 
Copper  Globe,  Cuprite,  Hardscrabble,  Keystone,  Lucky  Jack, 
Raymond,  Stars  and  Stripes,  South  View,  Tack,  Union,  and 
Virginia.  The  tax  list  so  returned  appeared  upon  its  face  to 
be  verified  by  the  oath  of  the  superintendent  of  the  mining 
company,  but  was  in  fact  not  so  verified. 

The  assessment  as  entered  and  shown  upon  the  original 
assessment-roll  is  as  follows : 


NAME  OF 
TAXPATEB. 

LANDS  AND  CITY  AND  TOWN  PROPERTY 

Value  of 
Lands  and 

Town 
Property. 

Value  of 
Improve- 
ments. 

DESCRIPTION  OP 

Number 
of  Acres. 

Cooper  Queen 
Consolidated 
Mining  Co. 

— Bisbee — 
65  Patented  Mining  Claims. 
Atlanta,  Ace  of  Spades,  Amazon, 
Baxter,  Best  Piece,  Copper  Queen, 
Copper  Jack,  Copper  King,   Cop-% 
per  Prince,  Copper  Bullion,  Cum- 
berland,  Cave,  Dividend,   Wedge, 
Ella  Coon,  East  Side,  Frank  Cogs- 
well, General,  Oolden  Gate,  God- 
dard, Gardner,  Hendricks,  Hayes, 
Hollbrook,  Powell,  Harrison,  Iron 
Monster,  Little  New  York,  Little 
Joker,   Lookout,    Mammoth,    Mal- 
vina, New  York,   Neptune,  North 
Star,     Ophir,     Rucker,     Sunrise, 
Space,    Surprise,     Silver    Spray, 
Silver    Bear,    Sun    Rise,     Sunny 
Side,   Sacramento,  Tip   Top,   Tri- 
angle,  Uncle   Sam,   Wade   Hamp- 
ton,  Wood  Chopper,   White   Tail 
Deer,  Bisbee,  Belle  Isle,   Colum- 
bia,    Copper     Monarch,     Copper 
Crown,     Copper    Globe,    Cuprite, 
Hardscrabble,     Keystone,     Lucky 
Jack,  Raymond,  Stars  and  Stripes, 
South  View,    Tack,    Union,    Vir- 
ginia     

686 

8,180.00 

55,431.00 
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A  portion  of  the  claims  so  included  are  in  no  sense  contigu- 
ous. 

At  a  meeting  of  the  county  board  of  equalization,  on  July 
17, 1901,  the  assessed  valuation  of  the  property  of  appellee  was 
equalized  by  an  increase  on  the  mining  claims  named : 

Silver  Spray  mine $1,000,000  00 

Holbrook  mine 1,000,000  00 

Hoist  and  improvements  thereon 10,000  00 

Copper  Queen  mine 50,000  00 

Copper  Jack 50,000  00 

Baxter  mine 250,000  00 

Atlanta  mine  250,000  00 

Dividend  mine 350,000  00 

Rucker  mine 200,000  00 

Making  a  total  of $3,160,000  00 

In  addition  the  personal  property,  machinery,  merchandise, 
etc.,  was  increased  in  the  sum  of  $358,895,  making  a  total 
raise  of  $3,464,895.  Thereafter  the  rate  of  taxation  for 
county  and  territorial  purposes  was  duly  fixed  and  levied  upon 
all  of  the  taxable  property  in  Cochise  county  at  $3.20  upon 
each  $100  of  valuation.  The  tax  so  levied  upon  the  property 
of  the  appellee  as  raised  amounted  to  the  sum  of  $122,657.09. 
Upon  this  increase  being  made,  the  appellee  filed  an  injunc- 
tion suit  in  the  district  court  of  Cochise  county,  prior  to  Sep- 
tember, 1901,  to  enjoin  the  collection  of  the  tax  upon  the 
ground  that  said  increase  had  been  fraudulently  made,  and 
that  it  was  an  overvaluation  of  its  property.  It  therein  ten- 
dered the  full  sum  of  $14,133.12,  being  the  amount  of  the  tax 
upon  all  of  its  property,  real  and  personal,  upon  the  assess- 
ment for  said  year  prior  to  the  increase  made  by  the  board  of 
equalization.  The  district  court  granted  an  injunction  against 
the  collection  of  that  portion  of  the  tax  here  in  controversy 
upon  the  payment  of  the  sum  tendered  by  the  plaintiff  of 
$14,133.12,  and  also  the  additional  sum  of  $9,589.20,  subse- 
quently paid,  which  was  the  amount  of  the  tax  upon  the  in- 
crease made  upon  certain  personal  property  herein,  which 
increase  the  court  found  to  be  valid.  The  court  in  said  suit 
found  as  one  of  its  findings  of  fact  that  the  increase  of  the 
board  of  equalization  upon  the  mining  claims  was  not  based 
upon  any  information  or  evidence  had  or  obtained  by  them, 
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but  was  made  arbitrarily  and  capriciously,  and  for  the  pur- 
pose of  imposing  upon  the  plaintiff  an  unjust  share  of  the 
burden  of  taxation.  The  sum  of  $14,133.12  so  paid  by  the 
plaintiff  to  the  county  for  the  tax  levied  upon  the  original 
assessment,  which  the  appellee  had  admitted  was  due,  and  ten- 
dered in  its  injunction  suit,  was  accepted  by  the  county  treas- 
urer and  ex-officio  tax  collector  "on  account  of  any  moneys 
which  might  ultimately  be  determined  as  due  from  said  com- 
pany for  its  tax  for  said  year."  An  appeal  was  taken  by  the 
county  from  this  decree  to  this  court.  The  opinion  reversing 
the  decree  of  the  district  court  is  reported  under  the  name  of 
the  County  of  Cochise  v.  Copper  Queen  Consolidated  Min.  Co., 
8  Ariz.  221,  71  Pac.  946  (opinion  on  rehearing,  8  Ariz.  459, 
76  Pac.  595).  This  court  there  held  that  the  only  remedy 
against  excessive  taxation  at  that  time,  as  the  cause  of  action 
accrued  before  the  Revised  Statutes  of  1901  became  operative, 
was  that  afforded  under  the  jurisdiction  of  a  court  of  equity, 
but  reversed  the  decree,  and  remanded  the  case  for  new  trial, 
on  the  ground  that  the  complaint  was  defective  in  not  ex- 
pressly averring  that  the  property  was  assessed  in  excess  of 
its  full  cash  value. 

Subsequent  to  the  rendition  of  this  decision  an  effort  was 
made  to  compromise  the  claim  of  the  county,  and  an  agree- 
ment of  compromise  was  made  under  resolution  of  the  board 
of  supervisors  adopted  July  7,  1904,  whereby  the  Copper 
Queen  Company  agreed  to  pay,  and  did  pay,  the  further  sum 
of  $5,661.44  in  full  settlement  of  the  taxes  for  the  year  1901. 
Thereupon  the  injunction  suit  was  dismissed  by  the  appellee. 
This  $5,661.44  so  paid  has  been  retained  by  the  county.  Sub- 
sequently a  proceeding  in  mandamus  was  instituted  (Terri- 
tory ex  rel.  Clark,  Attorney  General,  v.  Paines,  Tax  Collector, 
93  Pac.  281)  to  compel  the  tax  collector  to  commence  suit 
against  the  Copper  Queen  Company  for  the  collection  of  the 
balance  of  the  tax  remaining  unpaid,  upon  the  ground  that 
the  compromise  so  made  was  unauthorized  and  void.  This 
court  held  that  the  board  of  supervisors  had  no  authority  to 
compromise  said  tax,  and  granted  the  writ.  This  action  was 
instituted  pursuant  to  the  mandate. 

There  is  testimony  offered  tending  to  show  that  the  raise 
made  by  the  county  board  of  equalization  was  not  based  upon 
any  evidence  of  the  value  of  the  claims  so  raised,  and  was  in 


204    Territory  v.  Copper  Queen  Con.  Min.  Co.     [13  Ariz. 

fact  arbitrary.  The  appellee  also  offered  evidence  which  was 
uncontradicted  that  certain  of  the  mines  which  were  thus 
raised  were  assessed  far  in  excess  of  their  full  cash  value. 
Inasmuch  as  it  has  not  been  necessary  to  consider  the  ques- 
tion of  the  admissibility  of  this  evidence  under  the  defense 
interposed  by  the  appellee,  it  is  not  necessary  to  further  state 
the  evidence  bearing  thereon. 

W.  G.  Gilmore,  Pickett,  Bowman  &  Pickett  and  E.  S.  Clark, 
for  Appellant. 

A  taxpayer  is  generally  held  to  be  estopped  from  claiming 
that  an  assessment  is  void  or  defective  when  it  appears  that 
the  assessment  was  based  upon  a  statement  or  return  made 
by  him  to  the  assessor,  and  when  in  completing  the  assessment- 
roll,  the  assessor  uses  the  description  given  him  by  the  tax- 
payer, a  tax  based  upon  such  an  assessment  is  valid  and 
enforceable,  and  the  taxpayer  cannot  be  heard  to  complain 
that  such  description  is  insufficient  or  defective.  Lake  County 
v.  Sulphur  Bank  Quicksilver  Co.,  68  Cal.  14,  8  Pac.  593 ;  Iowa 
Central  R.  Co.  v.  People,  156  111.  373,  40  N.  E.  954;  Cairo  etc. 
R.  Co.  v.  Mathews,  152  111.  153,  38  N.  E.  623 ;  Pingree  v.  Berk- 
shire Co.,  102  Mass.  76;  Hubbard  v.  Winsor,  15  Mich.  146; 
Scollard  v.  Dallas,  16  Tex.  Civ.  App.  620,  42  S.  W.  640 ;  San 
Francisco  v.  Flood,  64  Cal.  504,  2  Pac.  264 ;  Grace  v.  Bonham, 
26  Tex.  Civ.  App.  161,  53  S.  W.  158 ;  Cooper  Grocery  Co.  v. 
Waco,  30  Tex.  Civ.  App.  623,  71  S.  W.  619;  Scollard  v.  City 
of  Dallas,  16  Tex.  Civ.  App.  620,  42  S.  W.  640;  Black  on  Tax 
Titles,  p.  143.  "This  case  will  be  much  stronger  where 
it  appears  that  the  taxpayer  is  trying  to  evade  just  taxation 
by  the  assertion  of  defects  which  he  has  clearly  made." 
Indianapolis  R.  Co.  v.  People,  130  111.  62,  22  N.  E.  854.  Al- 
though the  law  may  require  that  the  property  be  assessed  in 
separate  parcels,  still  an  owner  cannot  complain  that  an  assess- 
ment and  levy  are  void  because  the  property  is  not  so  assessed, 
where  it  appears  that  he  has  returned  his  real  estate  in  one 
parcel  and  thereby  has  led  the  assessors  to  assess  the  same  in 
bulk.  Albany  Brewing  Co.  v.  Meriden,  48  Conn.  244;  Kissi- 
mee  City  v.  Drought,  26  Fla.  1,  23  Am.  St.  Rep.  546,  7  South. 
525 ;  Dallas  Title  Co.  v.  Oak  Cliff  e,  8  Tex.  Civ.  App.  217,  27 
S.  W.  1036;  Warwick  etc.  Water  Co.  v.  Carr,  24  R.  I.  226,  52 
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Atl.  1030;  San  Antonio  v.  Baley  (Tex.  Civ.  App.),  32  S.  W. 
180. 

"Where  the  lots  are  assessed  according  to  the  description 
and  grouping  in  the  owner's  inventory  furnished  the  assessor 
as  required  by  law,  although  such  assessment  was  irregular 
because  several  lots  were  assessed  together,  the  owner  cannot 
question  its  regularity."  Dallas  Title  &  Trust  Co.  v.  City 
Oak  Cliff e,  8  Tex.  Civ.  App.  217,  27  S.  W.  1036;  Tampa  v. 
M ugge,  40  Pla.  326,  24  South.  489 ;  In  re  Morgan,  125  Iowa, 
247,  101  N.  W.  127;  Phelps  Mortgage  Co.  v.  Board  of  Equali- 
zation,, 84  Iowa,  610,  51  N.  W.  50;  Cerbat  Min.  Co.  v.  State, 
29  Hun,  81 ;  Greenwoods  Co.  v.  New  Hartford,  65  Conn.  461, 
32  Atl.  933. 

Description  of  property  by  the  assessor  is  sufficient  if  it 
affords  the  means  of  identification  and  informs  the  owner  what 
tract  is  delinquent,  or  at  least  is  not  calculated  to  mislead  him. 
Black  on  Tax  Titles,  p.  142;  Rev.  Stats.  1887,  par.  2717; 
Ontario  Land  Co.  v.  Yordy,  212  U.  S.  152,  53  L.  Ed.  449. 
Defective  description  given  in  by  the  owner  binds  him.  Black 
on  Tax  Titles,  p.  143 ;  Lane  v.  March,  33  La.  Ann.  554.  Parol 
evidence  is  admissible  for  the  purpose  of  identification  of 
property.  The  courts  hold  to  the  maxim,  "Id  certum  est  quod 
certum  reddi  potest."  Parol  evidence  is  then  admissible  in 
aid  of  identification,  and  thus  renders  that  certain  which 
might  otherwise  be  ambiguous.  Black  on  Tax  Titles,  2d  ed., 
141 ;  Cooley  on  Taxation,  404 ;  People  v.  Mahoney,  55  Cal.  286. 
The  court  has  no  jurisdiction  to  consider  questions  of  valua- 
tion in  this  proceeding,  for  the  reason  that  the  court  cannot 
alter  or  change  valuations.    Ariz.  Rev.  Stats.  1901,  par.  3875. 

Relief  from  illegal  tax  must  be  sought  in  the  statutory 
manner.  Rickets  v.  Crewdson,  13  Wyo.  284,  79  Pac.  1042,  81 
Pac.  1. 

B.  B.  Ellin  wood  and  Judson  &  Green,  for  Appellee. 

The  assignments  of  errors  do  not  conform  to  the  require- 
ments .of  the  statute  and  the  rules  of  this  court,  and  should 
not  be  considered  by  the  appellate  court.  Ariz.  Rev.  Stats. 
1901,  par.  1586,  as  amended  by  Laws  of  1907,  c.  74;  Rules  of 
Court,  8  Ariz,  iv;  Daniel  v.  Gallagher,  11  Ariz.  151,  89  Pac. 
412;  Prescott  Nat.  Bank  v.  Head,  11  Ariz.  213,  90  Pac.  328; 
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Liberty  Mining  &  Smelting  Co.  v.  Geddes,  11  Ariz.  54,  90 
Pac.  332,  and  Hardiker  v.  Rice,  11  Ariz.  401,  94  Pac.  1094. 

The  list  of  property,  whether  made  by  the  taxpayer  or  the 
assessor,  is  a  memorandum  merely  for  the  personal  use  of  the 
assessor  in  making  up  the  assessment-book,  and  is  not  evidence 
in  a  suit  for  the  collection  of  taxes  assessed.  State  ex  rel. 
Hudson  v.  Catty  178  Mo.  229,  77  S.  W.  543.  The  assessment 
lists  are  mere  preliminary  memoranda  for  the  assessor's  use 
and  not  evidence  in  a  suit  for  the  collection  of  taxes,  but  the 
primary  evidence  is  the  tax-book. 

"Whenever  any  tax  is  paid  to  the  tax  collector,  he  shall 
mark  the  word  'paid'  and  the  date  of  the  payment  in  the 
duplicate  assessment-roll,  opposite  the  name  of  the  person  or 
description  of  the  property  liable  for  such  tax,  and  shall  give 
a  receipt  therefor  specifying  the  ambuut  of  the  assessment, 
the  amount  of  the  tax,  the  amount  paid,  date  of  payment,  de- 
scription of  the  property  assessed,  with  sufficient  cettainty  to 
identify  it,  and  the  year  for  which  the  tax  was  assessed;  but 
no  tax  collector  shall  receive  any  taxes  on  real  estate  for  any 
portion  less  than  the  least  subdivision  entered  on  the  assess- 
ment-roll." Ariz.  Rev.  Stats.  1901,  par.  3900.  A  separate 
assessment  of  each  tract  or  lot  of  land  is  essential  to  a  valid 
assessment  in  Arizona. 

"The  collector  can  sell  such,  and  only  such,  lands  as  the 
law  gives  a  lien  upon ;  and  the  lien  attaches  to  such,  and  such 
only,  as  are  legally  assessed,  and  to  the  specific  and  definite 
parcel  upon  which  the  tax  is  laid.  If  there  is  no  definite 
parcel  taxed  there  can  be  no  lien,  and  if  no  lien  there  can  be 
no  legal  sale.M  Black  on  Tax  Titles,  sec.  112,  p.  143;  P&wers 
v.  Bowdle,  3  N.  D.  107,  4  Am.  St.  Rep.  511,  54  N.  W.  404,  21 
L.  R.  A.  328 ;  Greene  v.  hunt,  58  Me.  518 ;  1  Desty  on  Taxa- 
tion, 564,  573;  Bidwell  v.  Webb,  10  Minn.  59,  83  Am.  Dec.  56; 
Thibodaux  v.  Keller,  29  La.  Ann.  508;  Morristown  v.  King, 
79  Tenn.  669;  Pfeiffer  v.  Miles,  48  N.  J.  L.  450,  4  Atl.  429; 
Evans  v.  Newell,  18  R.  I.  38,  25  Atl.  347 ;  Grisson  v.  Furman, 
22  Fla.  581 ;  Dingey  v.  Paxton,  60  Miss.  1038 ;  People  v.  Reat, 
107  111.  581;  Keane  v.  Cannovan,  21  Cal.  302,  82  Am.  Dec. 
738;  People  v.  Mahoney,  55  Cal.  286;  Hayden  v.  Foster,  13 
Pick.  (Mass.)  492.  The  complainant  has  not  pleaded  estoppel 
in  this  case,  nor  facts  constituting  an  estoppel,  and  had  the 
matter  been  plead,  the  act  of  the  appellee  in  handing  to  the 
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assessor  a  memorandum  of  its  property  was  to  aid  the  assessor 
in  discovering  the  same  and  entering  it  upon  the  assessment- 
roll  by  its  proper  description.  State  ex  rel.  Hudson  v.  Carr, 
178  Mo.  229,  77  S.  W.  544. 

"One  is  estopped  from  denying  the  truth  of  his  own  state- 
ment if  his  denial  would  mislead  and  prejudice  another  who 
acted  in  reliance  thereon,  but  the  state  in  collecting  its  revenue 
cannot  apply  the  rule  of  estoppel  to  citizens  who  have  not 
fully  reported  the  necessary  data  for  assessing  them,  unless 
the  citizens  are  acting  in  fraud  and  evasion  of  the  law." 
Chicago  N.  W.  Ry.  Co.  v.  Auditor  General,  53  Mich.  79,  18 
N.  W.  586 ;  Kenshaw  v.  Bissell,  18  Wall.  (U.  S.)  271,  21  L.  Ed. 
841 ;  Ketchum  v.  Duncan,  96  U.  S.  659,  24  L.  Ed.  868. 

LEWIS,  J. — The  description  of  the  sixty-five  patented  min- 
ing claims  of  the  appellee,  by  name,  as  found  upon  the  original 
assessment-roll,  was  sufficient.  The  statute  then  in  force 
(paragraph  2652,  Revised  Statutes  of  1887)  provides :  "It  shall 
be  the  duty  of  the  assessor  to  prepare  a  tax  list  or  assessment- 
roll,  ...  in  which  book  or  books  he  shall  set  down  in  separate 
columns :  .  .  .  Second.  All  real  estate  taxable  to  each  inhabi- 
tant, firm,  incorporated  company  or  association,  described  by 
metes  and  bounds,  or  by  common  designation  or  name,  if  situate 
within  the  limits  of  any  city  or  any  incorporated  town,  describ- 
ing by  lots,  or  fractions  of  lots ;  if  without  said  limits,  giving  the 
number  of  acres  as  nearly  as  can  conveniently  be  ascertained, 
and  the  location  and  township  where  situate;  all  improve- 
ments upon  public  lands,  describing  as  nearly  as  possible  the 
location  of  such  improvements.  .  .  .  Sixth.  The  total  value  of 
all  property  taxable  to  each,  .  .  .  and  the  description  of  real 
estate  shall  be  sufficient  if  the  same  can  be  readily  identified 
thereby. ' '  The  name  of  a  mining  claim  is  a  "  common  designa- 
tion or  name"  within  the  meaning  of  the  statute.  By  such 
name  the  real  estate  may  be  "readily  identified."  There  can 
be  no  valid  location  of  a  mining  claim  without  the  selection 
of  a  name  therefor.  The  name  must  be  inserted  in  the  loca- 
tion notice,  is  inserted  in  the  patent,  and  the  notice  and  patent 
made  a  matter  of  public  record.  The  practice  of  assessing 
patented  mines  by  name  has  obtained  too  long  in  this  terri- 
tory to  be  now  questioned.    This  mode  of  assessment  is  a  prac- 
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tical  construction  of  the  statute,  of  which  we  may  take  judicial 
notice,  and  is  of  weight  in  the  determination  of  the  validity 
of  an  assessment  so  made.  Copper  Queen  Min.  Co.  v.  Terri- 
tory, 9  Ariz.  383,  84  Pac.  511. 

The  appellee  was  entitled  to  a  separate  assessment  of  its 
property  in  tracts  or  parcels,  unless  it  waived  that  right  by 
the  list  it  returned  to  the  assessor.  The  appellant  contends 
that  the  appellee  is  estopped  by  the  return  of  the  property 
described  as  a  single  tract  or  parcel  of  land  from  asserting 
illegality  in  the  assessment  here  made  en  masse.  There  is  force 
in  appellee's  argument  that  there  is  no  technical  estoppel 
in  pais  pleaded  or  proven.  Centennial  etc.  Co.  v.  Juab 
County,  22  Utah,  395,  62  Pac.  1024.  Yet  the  expression  is 
frequently  used  in  tax  cases.  Inland  Lumber  Co.  v.  Thomp- 
son, 11  Idaho,  508,  114  Am.  St.  Rep.  274,  83  Pac.  936,  and 
cases  therein  cited.  The  Idaho  court  reaches  the  conclusion 
that  in  tax  cases  there  should  be  a  liberal  application  of  the 
principle  of  estoppel  in  favor  of  upholding  and  enforcing  an 
assessment  against  the  taxpayer.  Waiver  is  a  definitive  ex- 
pression applicable  to  the  action  of  appellee  in  making  its  list 
for  taxing  purposes.  Returning  its  property  en  masse  was 
a  voluntary  relinquishment  of  the  known  right  of  separate 
assessment.  The  taxpayer  should  not  now  be  heard  to  com- 
plain. Kissimee  City  v.  Drought,  26  Fla.  1,  23  Am.  St.  Rep. 
546,  7  South.  525.  Nor  does  the  fact  that  the  list  returned 
was  not  verified  by  the  oath  of  the  superintendent  of  the  min- 
ing company  lessen  its  effect  as  such  waiver.  It  is,  never- 
theless, a  voluntary  statement  by  the  appellee  of  the  manner 
in  which  its  property  might  be  properly  assessed.  State  ex 
rel.  Smith  v.  Cooper,  59  Wis.  666,  18  N.  W.  438. 

The  most  important  question  raised  upon  the  record  is  as 
to  the  validity  of  the  action  of  the  board  of  supervisors,  sitting 
as  the  board  of  equalization,  in  raising  the  assessment  upon 
eight  of  the  group  of  sixty-five  claims  originally  assessed  en 
masse,  in  amounts  varying  from  $50,000  to  $1,000,000  each. 
The  action  of  the  board  of  equalization  in  making  this  raise  is 
disclosed  by  the  minutes  following : 

"In  the  matter  coming  on  this  day  regularly  to  be  heard 
before  the  board  of  equalization  pursuant  to  a  notice  hereto- 
fore served  upon  said  company  in  writing,  and  which  notice 
appears  in  the  minutes  of  said  board,  and  in  which  said  notice 
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it  was  proposed  to  change  and  correct  the  valuation  of  said 
company's  property  as  the  same  appears  upon  said  assessment- 
roll,  by  adding  thereto  the  sum  of  $3,464,895,  for  the  reason 
that  the  sum  fixed  in  said  assessment-roll  appears  to  be  too 
small;  and  this  being  the  day  and  hour  fixed  in  said  notice 
for  the  hearing,  and  pursuant  to  a  notice  so  given  Walter  . 
Douglas,  superintendent  and  agent  of  said  company,  appeared 
before  the  board  in  behalf  of  said  company  and  made  state- 
ments regarding  said  valuations  and  his  arguments  in  refer- 
ence thereto,  and  the  board  being  now  fully  advised  in  the 
premises,  finds  it  necessary  to  add  to  the  assessed  valuation  of 
the  property  of  said  company  on  the  assessment-roll  as  fol- 
lows, to  wit : 

Silver  Spray  mine $1,000,000  00 

Hoisting  works  and  improvements  on  said  mine. .        50,000  00 

Holbrook  mine 1,000,000  00 

Hoist  and  improvements  thereon 10,000  00 

Copper  Queen  mine 50,000  00 

Copper  Jack  mine 50,000  00 

On  buildings  and  other  improvements 50,000  00 

On  Baxter  mine 250,000  00 

On  Atlanta  mine 250,000  00 

On  Dividend  mine 350,000  00 

On  Rucker  mine 200,000  00 

Stock  of  mdse.  in  C.  Q.  store  and  warehouse. . . .      203,520  00 

Surveying  instruments 375  00 

Horses  400  00 

Assaying  outfit 600  00 

Or  a  total  valuation  of $3,464,895  00" 

Paragraph  2654  of  the  Revised  Statutes  of  1887  provides  : 
".  .  .  The  board  of  equalization  shall  have  power  to  determine 
whether  the  assessed  value  of  any  property  is  too  small  or 
too  great,  and  may  change  and  correct  any  valuation,  either 
by  adding  thereto  or  deducting  therefrom,  if  the  sum  fixed 
in  the  assessment-roll  be  too  small  or  too  great,  whether  said 
sum  was  fixed  by  the  owner  or  the  assessor;  .  .  .  and  the 
clerk  of  the  board  of  equalization  shall  note  upon  the  assess- 
ment-roll all  changes  made  by  the  board.  During  the  session 
of  the  board  of  equalization  the  assessor  shall  be  present,  and 
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also  any  deputy  whose  testimony  may  be  required  by  the  par- 
ties appealing  to  the  board,  and  they  shall  have  the  right  to 
make  any  statement  touching  such  assessment,  and  producing 
evidence  relating  to  questions  before  the  board,  and  the  board 
of  equalization  shall  make  use  of  all  other  information  that 
they  can  gain  otherwise,  in  equalizing  the  assessment-roll  of 
the  county,  and  may  require  the  assessor  to  enter  upon  such 
assessment-roll  any  other  property,  which  has  not  been 
assessed;  and  the  assessment  and  equalization  so  made  shall 
have  the  same  force  and  effect  as  if  made  by  the  assessor  be- 
fore the  delivery  of  the  assessment-roll  to  (by)  him  by  (to) 
the  clerk  of  the  board  of  equalization.  .  .  .  " 

The  raise  here  made  was  never  entered  upon  the  original 
assessment-roll.  This  was  a  mere  omission,  and  harmless. 
Wdllapai  Min.  Co.  v.  Territory,  9  Ariz.  373,  84  Pac.  85.  The 
raise  was  first  carried  into  the  tax-books  by  an  entry  upon  the 
duplicate  assessment-roll  as  follows: 
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Disregarding  for  the  present  a  variation  in  the  names  of 
the  sixty-five  claims,  the  delinquent  tax-roll,  the  back-tax  book, 
and  the  back-tax  bill  substantially  conform  to  the  duplicate 
assessment-roll,  except  as  to  certain  entries  of  payments,  pen- 
alties, and  interest.  It  is  apparent  from  an  examination  of 
this  roll  that  there  are  in  effect  two  assessments  for  the  same 
year  against  each  of  the  eight  claims  raised.  One,  an  assess- 
ment, commingles  with  that  of  sixty-four  other  claims,  en 
Hoc;  the  other,  separate  and  distinct.  This  is  no  mere  irregu- 
larity. The  legality  of  the  original  assessment  as  an  entirety 
has  been  sustained  solely  upon  the  ground  that  the  property 
was  so  returned  by  the  taxpayer.  The  board  disregarded 
such  return,  and  the  validity  of  its  action  must  be  determined 
under  the  statute  alone.  It  might  be  argued  successfully  that 
had  the  board  of  supervisors  raised  the  assessment  upon  the 
group,  such  a  raise  would  have  been  valid.  But  the  board 
segregated  from  the  group  certain  claims,  and  imposed 
thereon  an  additional  assessment.  It  is  a  fundamental  rule 
of  taxation  in  this  territory  that  a  taxpayer  may  pay  upon 
any  one  of  parcels  separately  assessed,  discharging  the  lien 
thereon,  without  paying  upon  the  remainder.  Rev.  Stats. 
1887,  par.  2676. 

Judge  Cooley  says:  "When  two  parcels  are  owned  by  the 
same  person,  if  the  statute  requires  a  separate  assessment, 
obedience  to  the  requirement  is  essential  to  the  validity  of 
the  proceedings.  It  cannot  be  held  in  any  case  that  it  is  unim- 
portant to  the  taxpayer  whether  this  requirement  is  complied 
with  or  not.  Indeed,  it  is  made  solely  for  his  benefit ;  it  being 
wholly  immaterial,  so  far  as  the  interest  of  the  state  is  con- 
cerned, whether  separate  estates  are  or  are  not  separately  as- 
sessed. And  where  a  requirement  has  for  its  sole  object  the 
benefit  of  the  taxpayer,  the  necessity  for  a  compliance  with 
it  cannot  be  made  to  depend  upon  the  circumstances  of  a  par- 
ticular case,  and  the  opinion  of  a  court  or  jury  regarding  the 
importance  of  obedience  to  it  in  that  instance.  That  method 
of  construing  statutes  would  abolish  all  certainty."  Cooley 
on  Taxation,  p.  735.  By  the  action  of  which  complaint  is 
made  here,  the  board  deprived  the  appellee  of  this  right. 
Upon  the  raise  being  made  it  had  the  legal  right  to  determine 
upon  which,  if  any,  of  the  claims  so  raised  it  would  pay.  If 
it  determined  to  pay  upon  none,  it  was  nevertheless  obliged  to 
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pay  a  portion  of  the  tax  thereon  if  it  exercised  its  right  to 
pay  upon  the  fifty-seven  claims  remaining,  for  the  tax  collec- 
tor, under  paragraph  2676,  supra  (re-enacted,  paragraph 
3900,  Revised  Statutes  of  1901),  could  not  receive  the  tax 
upon  less  than  the  entire  sixty-five  claims,  that  being  the  least 
subdivision  appearing  on  the  asses3ment-roll.  If  it  determined 
to  pay  upon  one  or  more  of  the  eight  so  raised,  and  to  aban- 
don the  remainder,  it  would  have  to  pay  the  tax  upon  the 
raise,  together  with  the  tax  upon  the  entire  sixty-five  claims 
as  originally  assessed.  The  undisputed  testimony  discloses 
that  these  claims  were  noncontiguous,  in  instances  which 
would  have  invalidated  an  original  assessment,  except  for  the 
return.  The  board  in  raising  this  assessment  disregarded  the 
original  classification,  which  has  been  held  good  as  against 
the  appellee  solely  by  reason  of  its  return.  The  board  of 
supervisors,  sitting  as  a  board  of  equalization,  had  no  power 
under  paragraph  2654  of  the  Revised  Statutes  of  1887  to 
segregate,  from  a  tract  of  land  returned  and  assessed  as  one 
parcel,  a  portion  thereof  and  impose  thereon  an  additional 
assessment,  without  first  determining  that  such  tract  was  im- 
properly assessed  as  a  whole,  and  causing  such  tract  to  be  re- 
assessed and  raised  in  subdivisions  in  such  manner  as  to  pre- 
serve the  right  of  the  taxpayer  to  discharge  the  lien  of  taxes 
upon  such  of  the  several  separate  tracts  as  he  might  elect. 

The  question  here  determined  was  neither  presented  nor 
considered  in  the  case  of  County  of  Cochise  v.  Copper  Queen 
Co.,  8  Ariz.  221,  71  Pac.  946.  Upon  the  trial  of  the  case,  the 
court  received  all  evidence  offered  subject  to  the  various  objec- 
tions made  thereto.  To  the  offers  by  the  plaintiff  of  the 
assessment-roll,  the  duplicate  assessment-roll,  the  delinquent 
assessment-roll,  and  the  back-tax  book,  the  defendant  objected 
upon  the  ground  of  a  variance  from  the  allegations  of  the 
complaint.  The  list  of  mining  claims  set  forth  in  paragraph 
4  of  the  complaint  is  as  follows:  "Sixty-five  (65)  patented 
mining  claims  near  Bisbee,  Ariz.,  as  follows:  Atlanta,  Ace  of 
Spades,  Amazon,  Baxter,  Best  Piece,  Copper  Queen,  Copper 
Jack,  Copper  King,  Copper  Prince,  Copper  Bullion,  Cumber- 
land, Cave,  Dividend  Wedge,  Ellie  Coon,  East  Side,  Frank 
Cogswell,  General,  Golden  Gate,  Goddard,  Gardner,  Hen- 
dricks, Hayes,  Holbrook,  Howell,  Harrison,  Iron  Monster, 
Little  New  York,  Lookout,  Mammoth,  Malvina,  New  York, 
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Neptune,  North  Star,  Ophir,  Rucker,  Sun  Rise,  Space,  Sur- 
prise, Silver  Spray,  Silver  Bear,  Sunny  Side,  Sacramento, 
Tip  Top,  Triangle,  Uncle  Sam,  Wade  Hampton,  Wood  Chop- 
per, White  Tail  Deer,  Bisbee,  Belle,  Isle,  Columbia,  Copper 
Monarch,  Copper  Crown,  Copper  Globe,  Cuprite,  Hardscrab- 
ble,  Keystone,  Lucky  Jack,  Raymond,  Stars  and  Stripes, 
South  View,  Tack,  Union,  Virginia" — said  mining  claims  con- 
sisting of  636  acres,  thus  naming  sixty-five  claims.  It  differs 
from  the  list  shown  in  the  assessment-roll  in  this:  It  names 
the  "Dividend  Wedge,"  the  "Howell,"  the  "Belle"  and  the 
"Isle,"  which  are  omitted  from  the  assessment-roll;  and  it 
omits  the  "Dividend,"  the  "Wedge,"  the  "Powell,"  the 
"Little  Jdker,"  the  "Sunrise,"  and  the  "Belle  Isle,"  all  of 
which  are  included  in  the  aasessment-roll ;  it  names  only  sixty- 
five  claims,  whereas  the  assessment-roll  names  sixty-seven. 
Disregarding  the  discrepancy  in  the  naming  of  the  Dividend 
Wedge  and  the  Belle  Isle  as  a  mere  matter  of  punctuation 
and  the  writing  of  Sun  Rise  as  a  compound  name,  the  error 
in  the  names  "Howell"  and  "Powell"  and  the  mention  of 
the  Little  Joker  claim  in  the  assessment  list  is  a  material  vari- 
ance which  would  render  the  assessment  list  inadmissible  in 
proof  of  the  allegations  of  the  complaint.  Again  the  com- 
plaint differs  from  the  list  shown  in  the  duplicate  assessment- 
roll  in  this:  It  names  the  "Howell,"  the  "Dividend  Wedge," 
the  "Belle"  and  the  "Isle,"  all  of  which  are  omitted  from 
the  duplicate  assessment-roll;  and  it  omits  the  "Powell,"  the 
"Dividend,"  the  "Wedge,"  and  the  "Belle  Isle,"  all  of  which 
are  included  in  the  duplicate  assessment-roll.  The  variance 
disclosed  renders  the  roll  inadmissible  under  the  complaint. 
Again,  it  differs  from  the  list  contained  in  the  delinquent  roll 
in  this:  It  names  the  "Dividend  Wedge,"  the  "Howell,"  and 
the  "Silver  Bear,"  all  of  which  are  omitted  from  the  delin- 
quent roll,  and  it  omits  the  "Dividend,"  the  "Wedge,"  and 
the  "Powell,"  all  of  which  are  included  in  the  delinquent  roll. 
The  delinquent  roll  is  therefore  inadmissible.  And,  finally, 
the  back-tax  book  is  inadmissible  under  the  objection  made, 
for  the  complaint  differs  from  the  list  in  the  back-tax  book 
in  this:  It  names  the  "Dividend  Wedge,"  the  " Howell, V  the 
"Silver  Bear,"  the  "Belle,"  and  the  "Isle,"  all  of  which  are 
omitted  from  the  back-tax  book,  and  it  omits  the  "Dividend," 
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the  "Wedge,"  the  "Powell,"  and  the  "Belle  Isle,"  all  of 
which  are  included  in  the  back-tax  book. 

The  importance  of  the  objections  here  considered  is  ren- 
dered more  apparent  by  a  consideration  of  the  nature  of  the 
action.  It  is  an  action  quasi  in  rem  to  fix  a  lien  upon  specific 
property.  No  personal  judgment  can  be  had.  The  statute 
(Laws  1903,  Act  No.  92,  section  88)  provides:  "The  judg- 
ment, if  against  the  defendant,  shall  describe  the  land  upon 
which  the  taxes  are  found  to  be  due,  shall  state  the  amount 
of  taxes  vand  interest  found  to  be  due  upon  each  tract  or  lot, 
and  the  year  or  years  for  which  the  same  are  due,  up  to  the 
rendition  thereof,  and  shall  decree  that  the  lien  of  the  terri- 
tory be  enforced  and  that  the  real  estate  or  so  much  thereof 
as  may  be  necessary  to  satisfy  such  judgment,  interest  and 
costs,  be  sold,  and  execution  shall  be  issued  thereon,  which 
shall  be  executed  as  in  other  cases  of  judgment  and  execution, 
and  said  judgment  shall  be  a  first  lien  upon  said  land."  This 
statute  was  adopted  from  Missouri,  and  the  prior  construction 
thereof  by  the  courts  of  last  resort  of  the  state  of  Missouri 
is,  under  well-established  principles,  controlling  upon  us.  A 
judgment  in  an  action  to  collect  back  taxes,  differing  from  the 
complaint  in  the  description  of  the  property  sought  to  be  sub- 
jected to  the  lien  of  such  tax,  is  void.  Milner  v.  Shipley 
(1888),  94  Mo.  106,  7  S.  W.  1?5;  Vaughan  v.  Daniels  (1889), 
98  Mo.  230,  11  S.  W.  573;  O'Dwy  v.  McDaniel  (1904,  subse- 
quent to  the  passage  of  Act  No.  92),  181  Mo.  529,  80  S.  W.  895. 

Nor  is  the  admission  of  this  evidence  rendered  harmless  by 
the  proof  that  an  amount  equivalent  to  the  tax  upon  the  prop- 
erty as  originally  assessed  was  tendered  by  the  appellee  in 
full  payment  of  its  tax,  for  the  purpose  of  bringing  a  suit  in 
equity  to  enjoin  the  collection  of  the  tax  upon  the  various 
raises,  and  subsequently  paid  to  the  county  in  the  course  of 
suit,  and  credited  by  it  upon  the  entire  tax  claimed  to  be  due. 
Assuming  that  it  was  paid  and  accepted  as  a  discharge  of  the 
original  tax,  as  appellant  now  contends  was  the  fact,  the 
amount  now  in  suit  is  the  tax  upon  the  raise.  Without  a  valid 
original  assessment  there  could  be  no  raise.  The  fact  of  pay- 
ment of  the  original  tax  does  not  dispense  with  the  necessity 
of  proof  of  an  assessment  admissible  under  the  facts  alleged 
in  the  complaint 
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The  defendant  also  objected  upon  the  ground  of  variance 
to  proof  of  the  action  of  the  board  of  equalization  as  disclosed 
by  the  minutes  of  its  meetings.  Upon  the  introduction  of  the 
various  exhibits  showing  the  separate  raises  of  each  of  the 
eight  claims  therein  mentioned,  the  defendant  renewed  this 
objection.  To  determine  whether  or  not  the  variance  is  mate- 
rial, the  allegations  of  the  complaint  must  be  examined. 
Paragraph  4  of  the  complaint  contains  the  only  description 
of  the  property  sought  to  be  subjected  to  the  tax  lien.  So 
far  as  essential  the  allegation  is  "Sixty-five  (65)  patented 
mining  claims  near  Bisbee,  Arizona  [then  follows  the  list  by 
name  as  hereinabove  set  forth]/'  said  mining  claims  consist- 
ing of  636  acres  assessed  at  $3,180.  In  paragraph  6  appears 
the  allegation  as  to  the  raise,  namely,  "To  the  valuation  of 
the  patented  mines  and  improvements  $3,260,000."  In  para- 
graph 14  the  pleader  alleges  the  amount  due,  "all  of  which 
is  a  lien  upon  the  lands  and  real  estate  owned  by  and  assessed 
against  said  Copper  Queen  Consolidated  Mining  Company 
for  the  year  1901,  as  hereinabove  set  forth."  Nowhere  is 
there  a  reference  to  the  specific  raise  upon  the  eight  claims 
against  which  the  lien  is  now  asserted,  nor  is  there  a  further 
description  thereof.  The  prayer  of  the  complaint  was  orig- 
inally for  a  foreclosure  of  the  alleged  lien  against  the  tract 
of  sixty-five  claims  as  an  entirety.  By  leave  of  the  court,  sub- 
sequent to  the  admission  of  the  evidence  under  consideration, 
the  prayer  was  amended  to  read:  "That  the  said  judgment 
and  whole  thereof  be  adjudged  and  decreed  to  be  the  first  and 
paramount  lien  upon  such  of  the  aforesaid  described  lots, 
tracts,  and  parcels  of  land  and  real  estate  as  the  court  may, 
from  the  proof,  adjudge  to  be  subject  to  a  lien  for  said  taxes 
in  favor  of  the  territory  of  Arizona."  There  was,  however, 
no  amendment  of  the  allegations  of  fact  upon  which  relief 
was  sought.  The  complaint  therefore  alleges  a  raise  of  the 
sixty-five  claims  en  bloc.  The  proof  of  raise  upon  eight  of  the 
sixty-five  claims,  upon  which  alone  it  is  now  sought  to  fore- 
close the  lien,  is  a  substantial  variance. 

The  trial  court  did  not  err  in  rendering  and  entering  judg- 
ment for  the  defendant.     The  judgment,  therefore,  is  affirmed. 

KENT,  C.  J.,  and  CAMPBELL  and  DOE,  JJ.,  concur. 
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[Civil  No.  1135.    Filed  April  2,  1910.] 
[108  Pac.  471.] 

BROOKLYN  MINING  &  MILLING  COMPANY,  a  Corpora- 
<tion,  Plaintiff  and  Appellant,  v.  CHARLES  C.  MILLER, 
ADA  M.  MILLER,  CHARLES  C.  MILLER  No.  2, 
GEORGE  MILLER,  a  Minor,  by  CHARLES  C.  MIL- 
LER  No.  2,  His  Guardian  ad  Litem,  and  GEO.  A.  LAS- 
BURY,  Defendants  and  Appellees. 

1.  Judgment — Issues. — Where  a  portion  of  a  complaint  for  specific  per- 

formance, relating  to  an  accounting,  is  dismissed  'without  prejudice, 
the  court  has  no  power  in  making  an  interlocutory  decree  on  the 
rest  of  the  complaint  to  make  any  decision  as  to  the  right  of  plaintiff 
to  an  accounting. 

2.  Specific    Performance — Compromise  Agreement — Acts    of    Com- 

plainant.— Under  a  compromise  agreement  providing  that  several 
suits  between  the  parties  to  an  agreement  should  be  dismissed,  and 
a  conditional  sale  of  the  property  theretofore  entered  into  by  de- 
fendants with  another  consummated  within  a  certain  time,  com- 
plainant in  a  suit  to  specifically  enforce  the  compromise  agreement 
has  no  standing  in  equity,  where  he  refused  to  dismiss  his  suit 
against  defendants  as  agreed,  thereby  causing  a  cloud  on  the  title 
to  the  property,  and  preventing  the  consummation  of  the  conditional 
sale  at  the  time  named. 

8.  Appeal  and  Error  —  Harmless  Error  —  Specific  Performance — 
Granting  Unauthorized  Belief. — Complainant  in  a  suit  for  specific 
performance  of  a  compromise  agreement  was  not,  at  time  of  trial, 
entitled  to  relief  because  of  his  failure  to,  in  good  faith,  dismiss 
a  suit  against  defendants  as  agreed,  whereby  the  performance  by 
defendants  of  their  agreement  to  consummate  a  conditional  sale  of 
property  at  a  certain  time  could  not  be  carried  out.  The  court, 
instead  of  dismissing  the  complaint  for  want  of  equity,  entered  an 
interlocutory  decree  granting  complainant  the  relief  sought,  on 
condition  that  he  consent  to  a  sale  of  the  land  unhampered  by  the 
pending  litigation,  etc.  Held,  that  where  complainant  did  not 
consent,  it  is  not  prejudiced  by  the  action  of  the  court,  though 
such  action  was  beyond  its  power,  since,  by  failure  to  consent,  the 
case  was  left  where  the  record  showed  that  it  should  be;  that  is, 
dismissed  for  want  of  equity. 

4.  Stipulations — Estoppel  by. — Where,  on  a  motion  for  continuance, 
it  is  stipulated  that  the  continuance  would  be  granted  if  a  judg- 
ment rendered  in  a  former  pending  suit  would  not  be  pleaded  in 
the  suit  as  a  bar,  the  stipulation  estops  the  parties  from  pleading 
such  judgment. 
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APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  Yavapai  County.  Rich- 
ard E.  Sloan,  Judge.    Modified  and  affirmed. 

•    The  facts  are  stated  in  the  opinion. 

John  J.  Hawkins,  Thomas  C.  Job  and  Prank  S.  Howell,  for 
Appellant. 

"  Where  a  contract  for  the  exchange  of  land  was  not  to  be 
complete  until  the  parties  were  satisfied  as  to  the  title,  the 
deposit  of  a  deed  with  a  third  person  by  one  party  for  de- 
livery to  the  other,  'when  everything  is  all  right  and  per- 
fected,' does  not  constitute  a  delivery  in  escrow."  Miller  v. 
Sears,  91  Cal.  282,  25  Am.  St.  Rep.  176,  27  Pac.  589 ;  Fitch 
v.  Bunch,  30  Cal.  208-212 ;  Blight  v.  Schneck,  10  Pa.  285,  51 
Am.  Dec.  478.  A  necessary  element  of  an  escrow  is  that, 
when  the  instrument  is  placed  with  a  depository,  it  should 
be  intended  to  pass  beyond  the  control  of  the  grantor  for  all 
time.  Wittenbrock  v.  Cass,  110  Cal.  1,  42  Pac.  300.  We 
claim  that  the  only  condition  precedent  to  the  consummation 
of  the  sale  to  the  United  Verde,  all  others  being  concurrent 
conditions  or  conditions  that  could  be  performed  any  time  be- 
fore the  decree  was  entered  by  this  court.  Time  was  not  the 
essence  of  the  covenants  to  dismiss  the  said  suit.  Everything 
depended  upon  the  consummation  of  the  sale  to  the  United 
Verde — the  dismissal  of  the  suits  and  the  carrying  out  of  all 
other  provisions  of  the  contract.  It  is  a  well-known  rule  that 
where  time  is  not  of  the  essence,  the  failure  of  a  party  to  per- 
form one  of  the  considerations  will  not  defend  specific  en- 
forcement. Whiteman  v.  Perkins,  56  Neb.  181,  76  N.  W.  547; 
Kellogg  v.  Lavender,  9  Neb.  418,  2  N.  W.  748;  Bradley  & 
Co.  v.  Union  Pac.  R.  B.  Co.,  76  Neb.  172,  107  N.  W.  238; 
Jewett  v.  Black,  60  Neb.  173,  82  N.  W.  375.  Plaintiff  was 
under  no  obligation  to  perform  its  part  of  the  contract  until 
defendants  were  ready  to  perform  their  part.  They  could 
put  plaintiff  in  default  only  by  tendering  performance  them- 
selves. Each  party  had  the  right  to  compel  the  other  party 
to  dismiss  the  suit  the  moment  the  contract  in  litigation  was 
executed  and  delivered. 
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Norris,  Boss  &  Smith  and  Reese  M.  Ling,  for  Appellees. 

Appellant's  assignments  of  error  are  wholly  insufficient. 
The  particular  rulings  complained  of  and  the  place  where 
they  appear  in  the  record  are  required  to  be  pointed  out. 
Rule  7,  Sup.  Ct.  Rules;  Prescott  Nat.  Bank  v.  Head,  11  Ariz. 
213,  90  Pac.  328 ;  Daniel  v.  Gallagher,  11  Ariz.  151,  89  Pac. 
413;  Liberty  Mining  &  Smelting  Co.  v.  Oeddes,  11  Ariz.  54, 
90  Pac.  332. 

DOAN,  J. — This  was  an  action  brought  in  February,  1908, 
by  the  appellant  against  the  appellees  herein  in  the  district 
court  of  Yavapai  county  for  the  specific  performance  of  a 
contract  made  between  the  several  parties  on  August  27,  1907. 
The  case  was  tried  to  the  court  in  March,  1909,  and  on  April 
24,  1909,  the  judgment  was  rendered  against  the  plaintiff, 
from  which  this  appeal  is  taken. 

The  record  is  voluminous.  The  facts  in  the  case  are  as  fol- 
lows: Prior  to  December,  1906,  the  Brooklyn  Mining  and  Mill- 
ing Company,  a  corporation,  was  the  owner  of  the  Brooklyn 
mining  claim  in  Yavapai  county,  Arizona.  Charles  W.  Pear- 
sail  was  then,  and  at  all  times  since  has  been,  president  of  that 
corporation  and  a  stockholder  therein.  Alonzo  V.  Miller, 
George  B.  Lasbury,  and  Charles  C.  Miller  were  also  stock- 
holders in  said  company,  and  prior  to  December,  1906,  had 
located  in  their  own  name,  together  with  one  Thomas  H.  Ensor 
as  colocator,  three  mining  claims  adjoining  the  Brooklyn 
claim,  known  as  the  "West  Brooklyn/ '  the  "East  Brooklyn," 
and  the  "South  Brooklyn"  claims.  In  August,  1906,  Las- 
bury  acquired  Ensor 's  interest  in  the  three  claims  by  deed 
recorded  September  18,  1906,  after  which  date  Alonzo  V. 
Miller,  George  B.  Lasbury,  and  Charles  C.  Miller  were  the 
record  owners  of  said  claims.  In  September,  1906,  Milier  and 
Lasbury  gave  an  option  to  the  United  Verde  Copper  Company 
for  the  purchase  of  the  West  Brooklyn  claim  and  the  White 
Rock  claim  (which  does  not  figure  in  this  suit),  for  the  sum 
of  $20,000.  The  term  of  this  option  does  not  definitely  ap- 
pear, but  it  was  extended  at  different  times  and  kept  in  force 
up  to  January  1,  1908.  In  December,  1906,  Pearsall,  in  be- 
half of  himself  and  other  stockholders,  instituted  a  suit  (No. 
4541)  in  the  district  court  of  Yavapai  county  against  the 
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Millers  and  Lasbury  for  the  purpose  of  having  it  declared 
that  the  Millers  and  Lasbury  held  the  title  to  the  West,  East, 
and  South  Brooklyn  claims  in  trust  for  the  Brooklyn  com- 
pany, and  to  require  them  to  convey  said  claims  to  the  com- 
pany. An  amended  complaint  was  filed  on  July  7,  1907,  in 
this  action  naming  the  Brooklyn  Mining  Company  as  plain- 
tiff. In  May,  1907,  Charles  C.  Miller  brought  suit  against 
the  Brooklyn  company  for  $5,000,  claimed  to  be  due  him  for 
work  done  upon  the  Brooklyn  claim.  While  both  suits  were 
yet  pending,  a  compromise  agreement  was  made  between  the 
parties  on  August  27,  1907,  as  follows : 

"Whereas,  an  action  is  now  pending  in  the  district  court 
of  Yavapai  county,  Arizona,  entitled  Brooklyn  Mining  &  Mill- 
ing Company  et  al.  v.  Charles  C.  Miller,  Alonzo  V.  Miller  and 
George  B.  Lasbury,  which  action  relates  to  the  title  of  the 
West  Brooklyn,  East  Brooklyn  and  South  Brooklyn  mining 
claims  located  in  said  county  and  territory,  and  relates  to  an 
accounting  for  ores  and  minerals  taken  therefrom;  and 
whereas,  the  said  Charles  C.  Miller,  Alonzo  V.  Miller  and 
George  B.  Lasbury  have  made  a  conditional  sale  of  the  above- 
named  West  Brooklyn  mining  claim  for  the  sum  of  ten  thou- 
sand dollars  to  the  United  Verde  Copper  Company;  and 
whereas,  an  action  is  pending  in  the  district  court  of  Yavapai 
county,  Arizona,  entitled  Charles  C.  Miller  v.  Brooklyn  Min- 
ing &  Milling  Company  for  several  thousand  dollars  claimed 
to  be  due  and  owing  to  the  said  Charles  C.  Miller  for  services 
performed  by  him  and  Alonzo  V.  Miller  for  the  said  Brooklyn 
Mining  &  Milling  Company;  and  whereas,  it  is  the  desire  of 
the  parties  connected  with  the  foregoing  causes  of  action  to 
settle  the  same,  and  to  adjust  the  matters  of  difference  be- 
tween the  parties  in  connection  therewith :  Therefore,  in  con- 
sideration of  the  dismissal  and  settlement  of  the  foregoing 
causes  of  action  it  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  Brooklyn  Mining  &  Milling  Company  and  Charles 
C.  Miller,  Alonzo  V.  Miller  and  George  B.  Lasbury  that  if  the 
sale  of  the  West  Brooklyn  mining  claim  to  the  United  Verde 
Copper  Company  is  consummated  on  or  before  the  first  day 
of  January,  1908,  the  said  Charles  C.  Miller,  Alonzo  V.  Miller 
and  George  B.  Lasbury  are  to  transfer  and  deliver  to  the 
said  Brooklyn  Mining  &  Milling  Company  one  hundred  and 
seventy-five  thousand  shares  (175,000)  of  stock  in  said  Brook- 
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lyn  Mining  &  Milling  Company,  free  and  clear  of  all  liens 
and  encumbrances  whatsoever;  it  being  understood  that  said 
transfer  of  stock  is  to  include  all  of  the  holdings  of  the  said 
Charles  C.  Miller,  Alonzo  V.  Miller  and  George  B.  Lasbury 
in  the  Brooklyn  Mining  &  Milling  Company,  and  the  said 
parties  are  to  receive  therefor  the  sum  of  3  (three)  cents  per 
share  for  said  stock ;  and  in  addition  thereto  Charles  C.  Miller, 
Alonzo  V.  Miller  and  George  B.  Lasbury  are  to  pay  to  the 
Brooklyn  Mining  &  Milling  Company  the  sum  of  eight  thou- 
sand, five  hundred  dollars  ($8,500.00)  out  of  the  proceeds  de- 
rived from  the  sale  of  the  said  West  Brooklyn  mining  claim ; 
in  addition  thereto  the  said  Charles  C.  Miller,  Alonzo  V.  Mil- 
ler and  George  B.  Lasbury  are  to  convey  all  of  their  right, 
title  and  interest  in  and  to  the  East  Brooklyn,  South  Brook- 
lyn, North  Brooklyn,  Empress  and  Midway  mining  claims, 
and  said  transfer  shall  contain  the  warranty  that  the  assess- 
ment work  has  been  done  for  the  year  1907  upon  the  Empress, 
Midway  and  North  Brooklyn,  and  the  said  Brooklyn  Mining 
&  Milling  Company  shall  pay  the  said  assessment  work  at  its 
reasonable  value.  The  said  Charles  C.  Miller,  Alonzo  V.  Mil- 
ler and  George  B.  Lasbury  agree  to  do  the  assessment  work 
for  the  year  1907,  on  the  East  and  South  Brooklyn  mining 
claims,  and  said  assessment  work  so  to  be  performed  is  to  be 
paid  for  by  the  Brooklyn  Mining  &  Milling  Company  at  its 
reasonable  value.  It  is  further  stipulated  and  agreed  by  and 
between  the  parties  hereto  that  if  for  any  reason  the  sale  of 
the  West  Brooklyn  claim  to  the  United  Verde  Copper  Com- 
pany by  the  said  Charles  C.  Miller,  Alonzo  V.  Miller  and 
George  B.  Lasbury  shall  not  be  consummated  on  or  before 
the  first  day  of  January,  1908,  then  the  said  Charles  C.  Miller, 
Alonzo  V.  Miller  and  George  B.  Lasbury  are  to  convey  to  the 
Brooklyn  Mining  &  Milling  Company  all  of  their  right,  title 
and  interest  in  and  to  the  West  Brooklyn,  East  Brooklyn, 
South  Brooklyn,  North  Brooklyn,  Empress  and  Midway  min- 
ing claims,  and  the  assessment  work  on  the  North  Brooklyn, 
Empress  and  Midway  claims  for  the  year  1907  is  to  be  paid 
by  the  said  Brooklyn  Mining  Company  at  its  fair  and  reason- 
able value.  It  is  understood  by  and  between  the  parties 
hereto  that  the  foregoing  does  not  concede  or  admit  any  of 
the  allegations  contained  in  the  pleadings  of  said  causes  of 
action,  but  the  agreement  is  entered  into  for  the  purpose  of  ad- 
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justing  the  matters  of  difference  between  said  parties  and 
avoiding  further  costs  and  expenses  to  the  parties  hereto.  In 
witness  whereof,  we  have  hereunto  set  our  hands  this  27th 
day  of  August,  A.  D.  1907. 

"C.  C.  MILLER. 

"A.  V.  MILLER. 

"G.  B.  LASBURY. 
"BROOKLYN  MINING  &  MILLING  COMPANY, 

"By  CHAS.  W.  PEARSALL,  President." 
On  December  17,  1907,  Alonzo  V.  Miller  executed,  acknowl- 
edged and  delivered  to  Ada  M.  Miller  a  deed,  conveying  to 
her  his  interest  in  the  West  Brooklyn  claim.  On  December 
18,  1907,  Alonzo  V.  Miller  died,  leaving  a  widow,  Ada  M. 
Miller,  and  two  sons,  viz.,  Charles  C.  Miller  No.  2  and  George 
M.  Miller,  a  minor.  In  December,  1907,  counsel  for  Lasbury 
and  the  Millers  requested  a  dismissal  of  action  No.  4541, 
and  directed  a  dismissal  of  No.  4608  (the  case  of  Miller  v. 
The  Company).  Counsel  for  the  company  declined  to  dis- 
miss the  case  against  the  Millers,  and  the  formal  dismissal 
of  the  Miller  case  was  not  entered  of  record  until  January 
2,  1908.  On  January  2,  1908,  the  case  of  Miller  against 
the  Brooklyn  company,  No.  4608,  was  dismissed.  Consum- 
mation of  the  sale  of  the  West  Brooklyn  to  the  United 
Verde  Company  was  claimed,  and  a  tender  of  performance  of 
the  obligation  of  the  Millers  and  Lasbury,  under  the  agree- 
ment of  August  27,  1907,  was  made.  This  tender  was  re- 
fused by  counsel  for  the  appellant  on  the  ground  that  it  did 
not  fully  comply  with  the  terms  of  the  agreement,  and  coun- 
sel again  declined  to  dismiss  the  suit  No.  4541.  On  January 
28,  1908,  the  Brooklyn  company  brought  suit  in  the  district 
court  of  Douglas  county,  Nebraska,  against  Charles  C.  Miller, 
George  B.  Lasbury,  and  the  survivors  of  Alonzo  V.  Miller, 
viz.,  Ada  M.  Miller,  Charles  C.  Miller  No.  2,  and  George  M. 
Miller,  a  minor,  for  the  specific  performance  of  the  agreement 
of  August  27, 1907,  and  George  B.  Lasbury  and  Ada  M.  Miller 
were  personally  served  with  process  in  Nebraska.  On  Feb- 
ruary 15,  1908,  the  Brooklyn  company  dismissed  action  No. 
4541  involving  the  title  to  the  West  Brooklyn  claim,  being  the 
action,  the  dismissal  of  which  was  stipulated  in  the  agree- 
ment of  August  27,  1907,  and  on  the  same  date,  immediately 
thereafter,  filed  another  action,  No.  4923,  of  the  same  gen- 


April,  1910.]     Brooklyn  Min.  etc.  Co.  v.  Miller.  223 

eral  character.  On  February  18th,  at  9  o'clock  A.  M.,  the 
Brooklyn  company  dismissed  action  No.  4923,  and  on  that 
date,  at  9 :10  A.  M.,  filed  the  case  at  bar,  No.  4927.  The  ac- 
tions numbered  4541 — in  which  a  lis  pendens  was  filed — 4923 
and  4927,  and  the  suit  brought  in  Nebraska  on  January  28, 
1908,  all  involved  the  title  to  the  West  Brooklyn  claim.  On 
December  23,  1908,  the  case  at  bar  came  on  for  trial  in 
Yavapai  county,  and  the  plaintiff  asked  for  a  continuance. 
This  was  contested  by  the  defendants,  and  the  pendency  of 
the  action  in  Nebraska  urged  by  them  as  ground  for  a  trial  at 
that  time.  It  was  then  stipulated  that  if  the  case  was  con- 
tinued no  judgment  which  might  be  secured  in  Douglas  county, 
Nebraska,  should  be  pleaded  in  this  action.  Thereupon  the 
continuance  was  granted  on  the  motion  and  at  the  cost  of  the 
Brooklyn  Mining  and  Milling  Company,  plaintiff.  The 
Nebraska  case  was  tried  on  February  8,  1909,  and  decided  in 
favor  of  the  company.  The  Nebraska  court  held  that  the 
sale  of  the  West  Brooklyn  had  not  been  consummated  as  pro- 
vided for  in  the  agreement  of  August  27th,  and  decreed  that 
Charles  C.  Miller  and  Ada  M.  Miller  specifically  perform  the 
obligations  devolving  upon  them  under  the  compromise  agree- 
ment by  reason  of  the  nonconsummation  of  the  said  sale,  and 
decreed  that  Charles  C.  Miller  and  Ada  Miller  convey  to  the 
Brooklyn  company  the  West  Brooklyn  claim,  and  the  five 
other  claims  named  in  the  compromise  agreement,  and  in  de- 
fault of  their  so  doing  a  master  be  appointed  by  the  court  to 
make  such  conveyance.  No  parties  to  the  Nebraska  suit  were 
served  with  process  or  appeared  except  Ada  M.  Miller  and 
Lasbury.  The  master  appointed  by  the  court  thereafter  exe- 
cuted and  delivered  a  conveyance  of  the  claims  mentioned  to 
the  Brooklyn  company. 

On  March  25,  1909,  the  case  at  bar  came  on  for  trial  in  the 
district  court  of  Yavapai  county,  and  on  April  24th  judgment 
was  rendered  therein.  Immediately  prior  to  the  trial  of  the 
case,  the  plaintiff  filed  a  reply  to  the  amended  answer  and 
cross-complaint,  in  which  reply  it  pleaded  the  judgment  and 
decree  of  the  Nebraska  court  and  the  conveyance  by  the  com- 
missioner thereunder.  In  a  written  decision  filed  on  April 
24th  the  court  found  that  the  sale  of  the  West  Brooklyn  to 
the  United  Verde  by  the  defendants  had  not  in  fact  been 
consummated  on  or  before  January  1,  1908,  but  that  the  fail- 
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lire  to  consummate  such  sale  was  caused  by  the  failure  and 
refusal  of  the  plaintiff  to  dismiss  the  action  (No.  4541) 
brought  by  the  plaintiff  against  the  defendants  in  December, 
1906,  which  involved  the  title  to  the  West  Brooklyn  claim, 
and  the  dismissal  of  which  was  made  obligatory  upon  the 
plaintiff  by  the  terms  of  the  agreement.  The  court  found 
from  the  record  that  this  suit  was  not  dismissed  until  Febru- 
ary 15,  1908,  and  that  another  similar  suit  was  brought  by 
the  plaintiff  before  an  opportunity  was  afforded  the  defend- 
ants to  consummate  said  sale;  that  the  defendants,  prior  to 
January  1,  1908,  endeavored  to  effect  the  sale  to  the  United 
Verde,  and  that  the  pending  litigation  prevented  such  sale; 
that  the  United  Verde  had  ever  since  been  willing  to  make 
the  purchase  at  the  price  of  $10,000  if  pending  litigation  was 
dismissed,  and  a  clear  title  could  thereby  be  given  them.  The 
court  then  held  that  the  plaintiff  was  not  then  in  a  position 
to  enforce  specific  performance  on  the  part  of  the  defendants 
for  the  reason  that  it  was  itself  at  fault  in  not  dismissing  the 
litigation,  thus  removing  the  obstacle  to  the  negotiation  and 
consummation  of  the  sale.  The  court  further  held  that  as  all 
the  parties  were  before  the  court,  and  the  agreement  was 
regarded  by  the  parties  as  still  in  force,  that  he  would  not 
dismiss  the  action,  but  would  grant  to  the  defendants  reason- 
able time  to  consummate  the  sale  under  the  terms  of  the 
agreement.  The  judgment  of  the  court  therefore  was  that 
an  interlocutory  order  and  decree  be  entered,  giving  the  de- 
fendants ninety  days  from  that  date  to  make  the  sale  and 
comply  with  the  other  terms  of  the  agreement.  Thereupon 
the  court  caused  an  interlocutory  decree  to  be  entered  as  fol- 
lows: 

"This  cause  came  on  regularly  to  be  heard  on  the  25th  day 
of  March,  1909,  plaintiff  appearing  by  John  J.  Hawkins  and 
T.  C.  Job,  Esqs.,  its  attorneys,  and  F.  S.  Howell  of  counsel, 
and  defendants,  Charles  C.  Miller,  Ada  M.  JVliller,  Charles  C. 
Miller  No.  2  and  George  Miller,  a  minor,  by  Charles  C.  Miller 
No.  2,  his  guardian  ad  litem,  appearing  by  Reese  M.  Ling, 
Esq.,  and  Messrs.  Norris  &  Ross,  their  attorneys.  A  jury 
being  expressly  waived  by  both  parties,  the  cause  was  tried 
to  the  court  upon  plaintiff's  amended  and  supplemental  com- 
plaint, the  amended  answer  and  cross-complaint  of  defendants 
Charles  C.  Miller,  Ada  M.  Miller,  Charles  C.  Miller  No.  2  and 
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Charles  C.  Miller  No.  2  as  guardian  ad  litem  of  George  Miller, 
a  minor,  and  plaintiff's  reply  to  said  amended  answer  and 
cross-complaint,  together  with  said  defendants'  motion  to 
strike  and  replication  addressed  to  said  reply.  Evidence  both 
oral  and  documentary  was  introduced  on  behalf  of  the  re- 
spective parties,  and  the  parties  rested,  and  the  cause  was  sub- 
mitted to  the  court  for  its  decision  and  judgment.  Thereafter 
it  was  argued  to  the  court  by  counsel  of  the  respective  parties 
through  written  briefs.  The  court  having  considered  the  evi- 
dence in  said  cause,  the  argument  of  counsel,  and  the  prin- 
ciples of  law  and  equity  applicable  thereto,  and  being  fully 
advised  in  the  premises,  on  the  24th  day  of  April,  1909,  made 
and  filed  its  written  decision  herein,  and  orders  that  a  judg- 
ment and  decree  be  entered  in  accordance  therewith:  Now, 
therefore,  for  the  purpose  of  giving  defendants  an  opportunity 
to  consummate  the  sale  of  the  'West  Brooklyn'  mining  claim 
to  the  United  Verde  Copper  Company,  or  make  a  binding  con- 
tract for  such  sale  free  and  clear  of  all  claims  and  litigations 
on  the  part  of  plaintiff  touching  or  questioning  said  title,  and 
in  accordance  with  said  written  decision  and  for  the  purpose 
of  fully  determining  the  rights  of  the  parties  hereto  under 
the  contract  sued  upon,  an  alternative  decree  is  hereby  made 
and  entered  herein  as  follows,  to  wit : 

"(1)  That  within  thirty  (30)  days  from  the  date  hereof 
plaintiff  shall  file  herein  its  written  consent  that  this  decree 
conditional  upon  a  sale  of  the  'West  Brooklyn'  mining  claim 
to  the  United  Verde  Copper  Company  as  hereinafter  provided 
shall  become  final,  irrevocable  and  nonappealable  and  consent- 
ing that  said  defendants  within  the  time  hereinafter  stated 
may  make  a  sale  or  a  binding  contract  therefor  of  the  'West 
Brooklyn'  mining  claim  to  the  United  Verde  Copper  Company 
free  and  clear  of  all  claims  and  litigations  on  the  part  of  plain- 
tiff questioning  or  affecting  the  title  to  said  claim. 

"(2)  That  if  plaintiff  shall  fail,  or  refuse  to  file  herein 
within  said  period  of  thirty  days  from  the  date  hereof  its 
written  consent  and  waiver  as  provided  herein,  then  and  in 
such  event  plaintiff's  action  herein  shall  stand  dismissed  as 
of  this  date,  and  plaintiff  shall  take  nothing  thereby. 

"(3)  Ordered,  adjudged  and  decreed  that  if  within  ninety 
days  from  the  date  hereof  said  defendants  shall  consummate 
zniAzii.— is 
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or  make  a  binding  contract  for  the  sale  of  'West  Brooklyn  * 
mining  claim  to  the  United  Verde  Copper  Company,  and  shall 
deliver  and  pay  over  or  tender  to  plaintiff  herein  the  money, 
stocks,  deed  and  proof  of  assessment  work  which  is  provided 
by  the  contract  of  August  27th,  1907,  shall  be  paid  over  and 
delivered  by  defendants  to  plaintiff,  then  and  thereupon  this 
decree  shall  forthwith  become  final,  irrevocable  and  nonap- 
pealable as  of  this  date,  and  plaintiff  shall  be  forever  barred 
and  estopped  from  claiming  any  right,  title  or  interest  in  or 
to  said  'West  Brooklyn'  mining  claim. 

"(4)  Ordered,  adjudged  and  decreed  that  if  plaintiff 
within  the  period  aforesaid  shall  file  its  said  written  consent 
and  waiver  as  above  provided,  and  defendants  shall  fail  to 
make  such  sale  or  binding  contract  therefor  to  the  United 
Verde  Copper  Company,  and  to  pay  over  and  deliver  or  tender 
the  money,  stocks,  deed  and  proof  of  assessment  work  afore- 
said within  the  said  period  of  ninety  days,  then  and  thereupon 
defendants  shall  forthwith  execute  and  deliver  to  plaintiff  a 
valid  and  sufficient  deed  conveying  to  plaintiff  all  their  rightr 
title  and  interest  in  and  to  the  'West  Brooklyn*  mining  claim 
as  mentioned  and  provided  in  said  agreement  of  August  27th, 
1907,  and  said  agreement  shall  be  fully  carried  out  by  all  the 
parties  hereto. 

"(5)  Ordered,  adjudged  and  decreed  that  plaintiff  is  not 
entitled  to  have  or  recover  anything  hereinunder,  by  virtue  or 
by  reason  of  that  certain  decree  described  in  plaintiff's  reply 
to  defendants'  cross-complaint  herein  rendered  by  the  district 
court  of  Douglas  county,  state  of  Nebraska,  that  the  commis- 
sioner's deed  made  under  and  pursuant  to  said  decree  is  void 
and  of  no  force  or  effect,  and  that  said  deed  does  not  con- 
stitute a  cloud  upon  the  title  of  the  'West  Brooklyn'  mining 
claim. 

"(6)  Ordered,  adjudged  and  decreed  that  plaintiff  is  not 
in  any  event  entitled  to  an  accounting  herein,  or  to  have  or  re- 
cover in  this  action  on  account  of  silica  heretofore  sold  or 
shipped  by  defendants  or  any  of  them  from  the  '  West  Brook- 
lyn' mining  claim,  and  defendants  shall  have  and  recover  from 
plaintiff  their  costs  herein  taxed  at  $37.35. 

"Done  in  open  court  this  24th  day  of  April,  1909. 

' '  RICHARD  E.  SLOAN,  Judge. ' ' 
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The  plaintiff  failed  and  refused  to  file  within  thirty  days 
thereafter  its  consent  as  provided  in  paragraphs  1,  3,  and  4 
of  the  alternative  decree.  The  failure  and  refusal  of  plain- 
tiff to  file  its  consent  as  provided  for  in  the  decree  renders  the 
decree  as  set  forth  in  paragraphs  1,  3,  4,  5,  and  6  inoperative, 
and  leaves  as  a  final  and  substantive  decree  of  the  court  only 
paragraph  2  dismissing  the  plaintiff's  action,  which  would 
naturally  carry  with  it  the  costs  in  the  case. 

The  denial  of  an  accounting  in  paragraph  6  was  inadvert- 
ently ordered,  for  the  dismissal  without  prejudice  on  March 
26th  of  that  part  of  the  complaint  which  called  for  an  account- 
ing would  prevent  the  court  from  an  adjudication  of  that  ques- 
tion in  this  case. 

In  presenting  its  appeal,  appellant  presents  some  twenty- 
six  assignments  of  error.  Assignments  1,  2,  3,  4,  5,  10,  11, 
and  12  are  grouped  together  by  the  appellant,  and  may  be  so 
considered  by  us,  and  are  to  the  effect  that  the  decree  of  the 
court  is  not  supported  by  sufficient  evidence,  but  is  contrary 
to  law,  equity,  and  the  uncontroverted  evidence  under  the 
issues  as  presented  and  joined.  Appellant  argues  in  support 
of  this  contention  that  it  was  entitled  to  a  decree  for  specific 
performance  compelling  defendants  to  convey  to  it  the  West 
Brooklyn  and  the  other  five  claims,  by  reason  of  their  failure 
to  consummate  prior  to  January  1,  1908,  the  sale  of  the  West 
Brooklyn  to  the  United  Verde,  and  make  the  stipulated  tender 
of  money  and  stocks  that  should  follow  said  sale.  It  is  con- 
ceded that  the  sale  of  the  West  Brooklyn  to  the  United  Verde 
was  not  consummated  prior  to  January  1,  1908.  It  is  like- 
wise conceded  that  the  action  No.  4541  entitled,  "The  Brook- 
lyn Mining  &  Milling  Company  v.  Charles  C.  Miller,  Alonzo 
V.  Miller  and  George  B.  Lasbury,,,  which  related  to  the  title 
of  the  West  Brooklyn,  was  not  dismissed  prior  to  January  1, 
1908.  The  appellant  urges  that  no  dismissal  of  this  suit  was 
required  in  any  event  by  reason  of  the  defendants'  failure  to 
carry  out  their  agreement. 

We  cannot  agree  with  this  contention.  The  trial  court 
found,  and  we  think  properly,  that  the  failure  by  appellant 
to  dismiss  the  action  indicated  in  the  contract  prevented 
appellees  from  consummating  a  sale  to  the  United  Verde 
company  within  the  period  allowed  them  by  the  contract. 
Certainly  it  would  be  inequitable  to  permit  appellant  so  to 
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take  advantage  of  its  own  wrong.  Therefore,  upon  the  state 
of  facts  existing  at  the  time  of  trial,  appellant  was  not  en- 
titled to  specific  performance.  But  the  trial  court  conceiving 
that  equity  might  be  done  by  fixing  a  period  within  which  ap- 
pellees, unhampered  by  pending  litigation,  might  effect  a  sale 
to  the  United  Verde  company,  undertook  to  secure  to  appel- 
lant relief  to  which,  upon  the  record  at  the  trial,  it  was  not 
entitled.  If  we  concede  appellant's  view  that  the  court's  ac- 
tion was  beyond  its  power,  and  in  effect  undertook  to  make  a 
new  contract  for  the  parties,  still  we  are  unable  to  see  how 
appellant  was  prejudiced  thereby.  The  failure  to  accept  the 
terms  offered  by  the  court  leaves  the  appellant  in  the  position 
where  strictly  the  record  puts  it — with  its  complaint  dismissed 
for  want  of  equity. 

The  appellant  groups  the  assignments  of  error  6,  7,  and  19, 
and,  under  them,  argues  that  the  trial  court  erred  in  not  giving 
force  and  effect  to  the  judgment  of  the  Nebraska  court.  The 
effect  of  the  Nebraska  decree  presents  an  interesting  question. 
The  decision  of  the  United  States  supreme  court  in  Fall  v. 
Eostin,  215  U.  S.  1,  30  Sup.  Ct.  3,  54  L.  Ed.  65,  23  L.  R.  A., 
N.  S.,  924,  would  indicate  that  the  ruling  of  the  lower  court 
on  that  subject  was  correct,  but  this  question  was  only  raised 
in  this  case  by  the  reply  of  the  appellant  to  the  cross-com- 
plaint of  the  appellees,  and  as  the  lower  court  gave  no  relief 
to  appellees  on  such  cross-complaint,  and  dismissed  the  action 
for  specific  performance  on  other  grounds,  that  feature  of  the 
case  was  never  reached.  We  do  not  think  that  the  point  here 
attempted  to  be  made  will  avail  the  appellant,  for  the  reason 
that  the  continuance  in  December,  1908,  was  granted  to  the 
appellant  on  the  stipulation  that,  if  the  case  were  continued, 
no  judgment  that  might  be  secured  in  Douglas  county, 
Nebraska,  should  be  pleaded  in  this  case.  This  estops  the 
appellant  from  pleading  the  Nebraska  judgment,  and  sustains 
the  court's  ruling  that  it  was  "not  entitled  to  recover  any- 
thing hereinunder,  by  virtue  or  by  reason  of"  such  decree. 
The  appellant  does  not  contend  that  the  commissioner's  deed 
is  valid  or  of  any  effect  in  this  jurisdiction. 

The  decree  that  the  commissioner's  deed  is  void,  and  does 
not  constitute  a  cloud  upon  the  title  to  the  West  Brooklyn 
claim,  while  sound  as  a  declaration  of  law,  was  not  necessary 
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to  the  determination  of  the  question  finally  decided  by  the 
court,  and  for  that  reason  has  no  place  in  the  decree. 

The  record  sustaining  the  trial  court  in  dismissing  the  ac- 
tion, the  judgment  of  the  lower  court  is  affirmed.  For  the 
full  protection  of  the  appellant  from  any  prejudicial  effect 
of  any  portion  of  the  decree  other  than  that  of  dismissal,  the 
judgment  of  this  court  is  that  the  judgment  and  decree  of  the 
lower  court  be  modified  to  read:  "It  is  ordered,  adjudged,  and 
decreed  that  plaintiff's  action  shall  stand  dismissed,  and  plain- 
tiff shall  take  nothing  thereby,  and  that  defendants  shall  have 
and  recover  from  the  plaintiff  their  costs  herein,  taxed  at 
$37.35."  As  so  modified,  the  judgment  of  the  lower  court  is 
affirmed. 

KENT,  C.  J.,  and  CAMPBELL,  LEWIS,  and  DOE,  JJ., 
concur. 


[Civil  No.  1147.    Filed  April  2,  1910.] 
[108  Pac  477.] 

J.  W.  SULLIVAN,  Defendant  and  Appellant,  v.  ALBERT 
M.  JONES,  Plaintiff  and  Appellee. 

1.  Waters  and  Watercourses — Appropriation — Bight  to  Construct 

Dam. — One  who  had  a  prior  appropriation  of  surplus  and  flood 
waters  in  a  gulch  or  wash  could  construct  a  dam  above  a  subsequent 
appropriator,  and  impound  so  much  of  the  water  falling  above  it  as 
he  required  for  beneficial  purposes,  but  must  maintain  the  dam  so 
as  to  permit  such  water  as,  he  does  not  require  to  pass  to  the 
lower  appropriator,  and  so  construct  the  dam  as  not  to  endanger 
the  dam  of  the  other  appropriator. 

2.  Same — Same— Bights  op  Appropriator, — Where  a  prior  appropri- 

ator of  surplus  and  flood  waters  in  a  gulch  had  previously  main- 
tained a  dam  below  a  subsequent  appropriator,  which  dam  had  been 
destroyed,  and,  at  the  time  the  subsequent  appropriator  had  initiated 
his  rights,  was  making  no  use  of  the  water  flowing  to  the  lower 
dam,  and  had  not  reconstructed  the  dam  at  the  time  his  action  was 
brought  to  be  decreed  entitled  to  all  the  water  in  the  gulch,  and 
though,  from  the  evidence,  it  could  not  be  said  that  he  had  aban- 
doned his  rights  to  use  the  water  at  the  lower  dam,  yet  a  further 
failure  to  use  it  might  entail  such  result,  the  court  could  not  prac- 
tically fix  a  time  within  which  he  should  resume  its  use  or  suffer 
its  loss,  and  adjust  the  parties'  rights  growing  out  of  the  prior 
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appropriation  of  water  to  be  impounded  by  his  lower  dam,  because 
of  the  many  circumstances  that  might  arise  in  connection  with  the 
rebuilding  and  maintenance  of  the  dam. 

3.  &A.MS — Same — Same. — The  mere  notice  of  appropriation  of  waters 

does  not  make  the  appropriation  effectual,  but  the  appropriates  must 
make  use  of  the  water  within  a  reasonable  time,  and  will  then  be 
protected  only  to  the  extent  that  he  makes  a  beneficial  use  thereof. 

4.  Sams — Pollution  of  Wateb — Injunction. — An  appropriates  making 

no  use  of  water  below  another  appropriator's  dam  is  not  entitled  to 
an  injunction  restraining  the  other  from  polluting  the  water  by 
allowing  sheep  to  go  into  it. 

5.  Injunction  —  Wrongful    Injunction  —  Recovery    by    Cross-com- 

plaint.— Damages  from  the  issuance  of  a  temporary  injunction 
cannot  be  recovered  in  the  injunction  suit  by  cross-complaint. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  Yavapai  County.  Rich- 
ard E.  Sloan,  Judge.    Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Ross  &  0 'Sullivan,  for  Appellant. 

The  findings  of  fact,  conclusions  of  law  and  judgment  and 
decree  must  be  responsive  to  all  material  issues  made  by  the 
pleadings,  and  should  cover  all  such  issues.  Shattuck  v.  Cos- 
tello,  8  Ariz.  22,  68  Pac.  529,  22  Morr.  Min.  Rep.  136 ;  8  Ency. 
of  PI.  &  Pr.  944;  Garfield  v.  Wilson,  74  Cal.  175,  15  Pac.  620; 
County  of  Cochise  v.  Copper  Queen  Co.,  8  Ariz.  221,  71  Pac. 
946.  Where  the  court  fails  to  make  findings  on  all  the  mate- 
rial issues  raised  by  the  pleadings,  the  proper  procedure  is  to 
reverse  the  judgment  and  remand  the  cause  with  directions 
to  find  upon  all  the  material  issues  in  the  cause,  or  in  case  of 
inability  so  to  find,  to  try  the  action  anew.  Watson  v.  Cor- 
nell,  52  Cal.  91. 

Reese  M.  Ling,  for  Appellee. 

The  objections  as  to  the  sufficiency  of  the  judgment  being 
urged  for  the  first  time  in  this  court,  they  cannot  be  examined. 
Roy  &  Titcomb  v.  Flin,  10  Ariz.  80,  85  Pac.  725 ;  Demund  Co. 
v.  StUlweU,  8  Ariz.  1,  68  Pac.  543 ;  Ward  v.  Sherman,  7  Ariz. 
277,  64  Pac.  434;  Marks  v.  Newmark,  3  Ariz.  224,  28  Pac.  960. 
Where  a  judgment  is  rendered  upon  a  disputed  statement  of 
facts,  this  court  will  not  disturb  the  judgment  of  the  lower 
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court.  Tweed  v.  Lowe,  1  Ariz.  488,  2  Pac.  757;  Willard  v. 
Carrigan,  8  Ariz.  70,  68  Pac.  538 ;  Abernathy  v.  Reynolds,  8 
Ariz.  173,  71  Pac.  914;  Taggart  Merc.  Co.  v.  Clack,  8  Ariz. 
295,  71  Pac.  925;  Molina  v.  Luce,  9  Ariz.  29,  76  Pac.  602; 
Johnson  v.  Cummings,  7  Ariz.  60,  60  Pac.  870. 

CAMPBELL,  J. — Appellee,  as  plaintiff  below,  by  his  com- 
plaint in  this  action  alleged  an  appropriation  of  all  of  the 
surplus  and  flood  water  carried  by  what  is  described  as  a 
gulch  or  wash,  having  its  head  or  source  in  the  vicinity  of 
Table  Mountain,  in  Yavapai  county.  He  further  alleges  that, 
to  impound  the  said  surplus  and  flood  water,  he  had  con- 
structed a  dam  across  said  gulch  or  wash,  and  that  the  defend- 
ant was  constructing  a  dam  some  two  miles  above,  which  would 
prevent  the  water  reaching  plain  tiff's  dam,  and  in  such  a 
manner  that  it  would  be  a  menace  to  plaintiff's  dam  in  the 
event  of  heavy  rains  falling  above  it,  causing  it  to  break,  and 
permitting  a  large  quantity  of  water  suddenly  to  be  thrown 
against  plaintiff's  dam.  An  injunction  was  prayed  for,  and 
it  was  further  asked  that  the  plaintiff  be  decreed  entitled  to 
the  water  carried  by  the  gulch  or  wash.  A  temporary  injunc- 
tion was  issued,  restraining  the  defendant  from  constructing 
his  dam,  which  injunction  shortly  thereafter  was  modified  so 
as  to  permit  the  defendant  to  proceed  with  the  construction 
under  certain  conditions.  In  his  answer,  the  defendant 
alleges  an  appropriation  of  the  surplus  and  flood  waters  of 
the  gulch  or  wash  at  a  time  prior  to  plaintiff's  appropriation; 
that  he  had  constructed  a  dam  which,  by  reason  of  heavy 
floods,  had  been  partially  destroyed ;  and  that  he  was  engaged 
in  reconstructing  it.  By  way  of  cross-complaint,  he  alleges 
that  prior  to  the  plaintiff's  appropriation  he  appropriated  all 
of  the  flood  waters  of  a  creek  into  which  the  gulch  or  wash 
in  which  plaintiff's  dam  is  situated  empties,  and  had  con- 
structed a  dam  some  miles  below  plaintiff's  dam,  to  impound 
the  waters;  that  about  three  years  before  plaintiff  built  his 
dam  defendant's  lower  dam  was  destroyed  by  floods,  and  has 
not  yet  been  rebuilt,  but  that  he  has  not  abandoned  his  rights, 
and  expects  to  reconstruct  his  said  dam,  and  impound  and  use 
the  waters.  He  asks  that  the  court  decree  him  entitled  to  all 
of  the  water  carried  by  the  gulch. 
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As  a  second  cause  of  action,  by  way  of  cross-complaint,  the 
defendant  alleges  that  the  plaintiff  waters  several  thousand 
sheep  at  his  dam,  and  that  the  sheep  are  permitted  to  go  into 
the  water,  and  that  they  so  pollute  the  water  as  to  render  that 
which  flows  to  defendant's  lower  dam  unfit  for  his  use.  He 
asks  the  court  to  decree  that  the  act  of  plaintiff  in  permitting 
the  pollution  of  the  water  constitutes  a  nuisance,  and  that  he 
be  enjoined  from  so  permitting  the  water  to  be  polluted. 

As  a  third  cause  of  action,  by  way  of  cross-complaint,  he 
alleges  that  by  reason  of  the  wrongful  suing  out  of  the  in- 
junction he  has  been  damaged  in  the  sum  of  $150. 

At  the  trial  the  evidence  disclosed  the  facts  relative  to  the 
plaintiff's  dam  and  the  defendant's  upper  dam  to  be  sub- 
stantially as  above  set  forth.  It  also  appears  that  there  is  no 
permanent  flow  of  water  in  the  gulch  or  creek  in  which  the 
dams  are  situated;  that  when  heavy  rains  come  the  surface 
water  is  rapidly  carried  from  the  mountains  through  gulches 
or  washes,  and  the  floods  at  times  assume  considerable  propor- 
tions; that  none  of  the  dams,  nor  all  of  them  together,  are 
sufficient  to  impound  all  of  the  water  which  is  likely  to  flow 
against  them  in  flood  seasons ;  that,  when  the  rains  are  light, 
the  lower  dam  of  defendant,  when  properly  repaired,  will  im- 
pound all  the  water  that  gathers  in  the  gulch  between  it  and 
his  upper  dam ;  and  that  the  water  impounded  by  the  several 
dams  is  principally  used  for  the  watering  of  sheep  and  cattle. 

It  is  apparent  that  appellant  is  entitled  to  maintain  his 
upper  dam  and  impound  so  much  of  the  water  falling  above 
it  as  he  requires  for  beneficial  purposes.  It  is  further  ap- 
parent that  he  should  maintain  his  dam  in  such  a  manner  as  to 
permit  so  much  of  the  water  as  he  does  not  require  for  his 
uses  to  pass  to  appellee,  and  to  construct  it  with  reasonable 
care,  so  as  not  to  endanger  appellee's  dam.  The  trial  court 
so  decreed.  The  court,  however,  refused  to  make  any  findings 
of  fact  relative  to  the  rights  of  the  parties  to  the  water  which, 
without  plaintiff's  dam,  would  flow  to  appellant's  lower  dam, 
since  appellant  is  not  using  it,  and  for  a  number  of  years  has 
not  made  any  use  of  the  water;  and  refused,  also,  to  decree 
any  relief  against  the  alleged  nuisance.  Of  the  court's  action 
in  these  respects  appellant  complains. 

We  do  not  think  the  court  erred  in  refusing  to  attempt  to 
adjust  the  rights  of  the  parties  growing  out  of  the  appropria- 
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tion,  by  the  appellant,  of  water  to  be  impounded  by  his  lower 
dam.  At  the  time  appellee  initiated  his  rights,  appellant  was 
making  no  use  of  the  water  flowing  to  his  lower  dam,  nor  had 
he  reconstructed  his  dam  at  the  time  of  the  trial.  From  the 
testimony  in  the  case  it  cannot  be  said  that  he  has  abandoned 
his  rights  to  use  the  water,  but  further  failure  to  use  it  may 
entail  that  result.  It  was  not  practicable  for  the  court  to  fix 
a  time  within  which  he  should  resume  its  use  or  suffer  its  loss, 
because  of  the  many  circumstances  that  may  arise  in  connec- 
tion with  the  rebuilding  and  maintenance  of  the  dam  in  the 
mountainous  country  where  it  is  situated.  The  mere  fact 
that  by  his  notice  of  appropriation  he  sought  to  appropriate 
all  of  the  flood  waters  of  the  stream  does  not  entitle  the  appel- 
lant to  relief  against  the  appellee.  To  make  his  appropriation 
effectual,  he  must  make  use  of  the  water  within  a  reasonable 
time.  He  may  then  be  protected  only  to  the  extent  that  he 
makes  a  beneficial  use  of  the  water.  Whenever  there  is  water 
in  excess  of  his  needs,  others  may  appropriate  it. 

It  is  somewhat  speculative  whether  the  maintenance  of  ap- 
pellee's dam  will  injure  appellant,  and,  if  so,  to  what  extent 
it  will  injure  him.  There  may  be  sufficient  for  his  uses,  with- 
out that  which  appellee  impounds.  All  of  these  matters  can 
be  satisfactorily  determined  only  when  the  lower  dam  is  recon- 
structed. It  may  then  be  necessary  for  the  court  to  formu- 
late rules,  and  perhaps  appoint  a  commissioner  to  see  to  their 
enforcement,  governing  the  conduct  of  the  parties  in  con- 
nection with  the  conservation  of  the  waters.  The  impounding 
and  use  of  flood  waters  in  this  territory  is  so  important  to  its 
prosperity  that  too  much  care  cannot  be  exercised  in  safe- 
guarding the  rights  of  all  who  seek  to  make  a  beneficial  use 
of  such  waters. 

From  the  testimony  before  the  court,  and  under  the  circum- 
stances disclosed,  it  would  be  impracticable  so  to  frame  a 
decree  at  this  time  as  to  do  exact  justice  between  the  parties. 
Therefore  it  was  more  equitable  to  refuse  to  attempt  to  ad- 
judge the  rights  of  the  parties  until  such  time  as  appellant 
was  ready  to  make  use  of  any  rights  he  may  have  in  the  prem- 
ises. 

Since  the  appellant  is  now  making  no  use  of  the  water,  he 
is  not  entitled  to  a  decree  restraining  appellee  from  polluting 
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the  water.  We  express  no  opinion  as  to  the  merits  of  this 
branch  of  the  case  were  he  making  use  of  the  water. 

It  appears  that  during  the  pendency  of  the  suit  an  injunc- 
tion was  obtained  by  appellant  against  the1  appellee,  which 
injunction  was  subsequently  modified  by  the  trial  court.  At 
the  trial  both  parties  sought  to  prove  damages  by  reason  of 
the  wrongful  issuance  of  the  injunctions,  although  appellee 
had  no  pleadings  alleging  damages.  The  decree  gives  neither 
party  damages.  Appellant  complains  because  the  trial  court 
found  that  he  had  sustained  no  damages.  We  think  the  testi- 
mony in  the  record  does  disclose  that  damages  were  sustained 
by  appellant,  by  reason  of  the  issuance  of  the  injunction,  but 
we  do  not  think  that  such  damages  may  be  recovered  by  way 
of  cross-complaint.  We  held,  in  Buggeln  v.  Cameron,  11 
Ariz.  200,  90  Pac.  324,  that  damages  suffered  by  reason  of  the 
wrongful  issuance  of  an  injunction  might  be  recovered  in  the 
injunction  suit,  upon  proper  supplemental  pleadings  and 
notice  to  the  sureties  upon  the  injunction  bond.  Until  the 
court  has  passed  upon  the  merits  of  the  case,  it  is  not  made 
to  appear  that  the  injunction  was  wrongfully  issued.  Upon 
rendering  judgment  upon  that  issue,  the  court  may  hold  the 
case  open  for  the  purpose  of  assessing  damages,  permit  proper 
supplemental  pleadings  to  be  filed,  and,  upon  such  reasonable 
notice  to  the  sureties  as  it  may  direct,  try  and  determine  the 
question  of  damages  upon  the  issues  raised  by  the  supple- 
mental pleadings ;  or,  if  the  injunction  bond  is  so  conditioned 
as  to  permit,  may  leave  the  party  to  recover  his  damages  in 
a  separate  action  upon  the  bond. 

The  decree  of  the  district  court  is  amended  to  show  the 
several  cross-complaints  of  appellant  dismissed  without  preju- 
dice, and,  as  so  modified,  is  affirmed. 

KENT,  C.  J.,  and  DOAN,  LEWIS,  and  DOE,  JJ.,  concur. 

NOTE. — As  to  rights  of  prior  appropriate!  of  water,  sea  note  to 
I§aao8  v.  Barber  (Wash.),  30  L.  S.  A.  665. 
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[Civil  No.  1158.    Filed  April  2,  1910.] 
[108  Pac.  479.] 

J.  T.   TOLAND,   Petitioner  and   Appellant,  v.  BOARD  OP 
SUPERVISORS  OP  COCHISE  COUNTY,  Respondent. 

Intoxicating  Liquors — Licenses — Applications — Consent  op  Own- 
ebs. — Civil  Code  of  1901,  paragraphs  2874,  2875,  requiring  the 
applicant  for  a  liquor  license  to  file  the  written  consent  of  the 
owners  of  a  majority  of  the  real  estate  located  within  a  radius  of 
three  miles  from  the  point  where  the  saloon  is  to  be  conducted,  etc., 
do  not  apply  where  the  saloon  is  to  be  conducted  within  an  unincor- 
porated town  having  a  population  of  more  than  500  inhabitants. 

APPLICATION  for  mandamus  by  J.  T.  Toland  against  the 
board  of  supervisors  of  Cochise  county,  to  compel  the  issu- 
ance of  a  liquor  license.  Demurrer  overruled,  and  alternative 
writ  issued.    t 

Neale  &  Sutter,  for  Petitioner. 

John  B.  Wright,  Attorney  General,  for  Respondent. 

PER  CURIAM. — The  demurrer  to  the  application  for  a 
writ  of  mandamus  in  this  matter  raises  the  question  whether 
paragraph  2874  of  the  Revised  Statutes  of  the  territory  of 
Arizona  is  applicable.  The  board  of  supervisors,  according 
to  the  allegations  of  the  petition,  refused  to  consent  to  the 
issuance  of  a  license  to  the  petitioner  on  the  ground  that  the 
saloon  for  which  the  petitioner  desired  a  license  was  situated 
within  the  unincorporated  town  of  Lowell,  and  within  one 
mile  of  the  corporate  limits  of  the  city  of  Bisbee,  and  that 
the  petitioner  had  failed  to  file  with  the  clerk  of  the  board  of 
supervisors  the  written  consent  of  the  owners  of  a  majority  of 
the  real  estate  located  within  the  radius  of  three  miles  from 
the  point  where  such  saloon  is  to  be  conducted,  as  provided 
in  paragraph  2875  of  the  Revised  Statutes.  A  majority  of 
the  court  are  of  the  opinion  that  these  provisions  of  the  stat- 
ute do  not  apply,  for  the  reason  that  the  saloon  was  within 
the  limits  of  a  town  having  a  population  of  more  than  500 
inhabitants.  The  board  of  supervisors,  therefore,  had  no  au- 
thority to  withhold  the  consent  for  the  license  solely  upon 
the  ground  of  noncompliance  with  such  law.  The  demurrer 
that  has  been  interposed  is  overruled. 
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As,  however,  there  may  exist  other  reasons  for  the  refusal 
to  consent  to  the  issuance  of  such  license,  properly  cognizable 
by  the  board  of  supervisors,  and  within  their  discretion,  we 
do  not  at  this  time  order  that  a  peremptory  writ  of  mandamus 
issue  as  prayed  for  in  the  petition ;  but  the  order  will  be  that 
an  alternative  writ  of  mandamus  issue,  returnable  at  the  next 
sitting  of  this  court,  requiring  the  respondent  to  consent  to 
the  issuance  of  the  license  prayed  for,  or  show  cause  at  that 
time  why  such  consent  should  not  be  given,  if  other  grounds 
within  the  discretion  of  the  board  exist  for  the  refusal  so  to 
grant  such  consent. 


[Civil  No.  1139.    Filed  April  2,  1910.] 
[108  Pac.  479.] 

A.  L.    DEMUND,    Defendant    and   Appellant,  v.  JENNIE 
MEADE,  Plaintiff  and  Appellee. . 

1.  Appeal  and  Ebbor— Transcript  of  Reporter's  Notes — Substitution 

for  Abstract. — The  transcript  of  the  reporter's  notes  does  not 
serve  the  purpose  of  the  printed  abstract  on  appeal,  required  by 
supreme  court  rule  1  (71  Pac.  vi). 

2.  Same— Dismissal  of  Appeal — Absence  of  Abstract  and  Suffi- 

cient Assignments. — In  absence  of  a  printed  abstract  required 
by  supreme  court  rule  1  (71  Pac.  vi),  and  sufficient  assignments  of 
error,  an  appeal  will  be  dismissed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Yuma  County.  Appeal 
dismissed. 

Wupperman  &  Wupperman  and  Thos.  D.  Molloy,  for  Appel- 
lant. 

Clement  H.  Colman  and  C.  L.  Brown,  for  Appellee. 

PER  CURIAM. — In  this  cause  the  appellant  has  failed  to 
file  the  printed  abstract  required  by  rule  1  of  this  court  (8 
Ariz,  iv,  71  Pac.  vi).  The  transcript  of  the  reporter's  notes 
does  not  serve  the  purpose  of  the  abstract  required  by  the  rule. 
The  purpose  of  the  abstract  is  to  enable  each  of  the  justices 
sitting  to  have  a  copy  of  the  record  before  him,  and  the  re- 
quirement of  the  rule  must  be  complied  with.  Furthermore, 
none  of  the  assignments  of  error  is  sufficiently  alleged. 

The  appeal  is  dismissed. 

CAMPBELL,  J.,  not  sitting. 
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[Civil  No.  1142.    Filed  April  2,  1910.] 
[108  Pac.  482.] 

C.  W.  HICKS,  as  County  Treasurer  of  Cochise  County,  and 
C.  J.  McCABE,  J.  J.  BO  WEN  and  J.  SCHEERBB, 
Members  of  the  Board  of  Supervisors  of  Cochise  County, 
Defendants  and  Appellants,  v.  J.  G.  KRIGBAUM, 
Plaintiff,  and  J.  M.  O'CONNELL,  Intervener,  Ap- 
pellees. 

1.  Statutes — Construction. — The  court  in  construing  a  statute  should 
aim  to  give  it  a  sensible  construction,  and  such  as  will  effectuate 
the  legislative  intent,  and,  if  possible,  avoid  an  absurd  conclusion, 
and  avoid  making  the  statute  invalid. 

Sams — Bonds — Elections — Qualified  Voters — "Taxpayer  or  the 
District." — Civil  Code  of  1901,  paragraph  2182,  authorizing  in 
any  school  district  the  submission  to  the  "taxpayers  of  the  dis- 
trict" the  question  of  the  issuance  of  bonds,  when  read,  as  it  must 
be,  in  connection  with  paragraph  2185,  providing  that  the  election 
shall  be  held,  except  as  otherwise  provided  in  the  title,  in  conformity 
with  the  general  election  laws,  and  in  connection  with  paragraph 
2186,  providing  that  the  money  for  the  redemption  of  the  bonds 
shall  be  raised  by  taxation  on  the  taxable  property  in  the  district, 
and  in  connection  with  paragraph  2176,  making  every  adult  person, 
who  is  a  citizen  of  the  United  States,  and  who  has  been  a  resident 
of  a  school  district  for  thirty  days,  and  who  is  a  parent  or  guardian 
of  a  child  of  school  age  residing  in  the  district,  or  who  has  paid 
a  tax  during  the  preceding  year,  entitled  to  vote  at  any  school 
district  election,  etc.,  is  not  ambiguous  and  uncertain  for  failing  to 
provide  whether  taxpayers  include  only  residents  of  the  district,  or 
nonresidents  who  are  taxpayers,  and  the  persons  qualified  to  vote 
at  such  an  election  are  those  possessing  the  qualifications  prescribed 
in  paragraph  2176,  and  the  phrase  "taxpayer  of  the  district"  is 
limited  to  those  who  pay  taxes  on  property  within  the  district, 
*  and  the  paragraph  so  construed  is  not  in  conflict  with  the  organic 
act  (U.  S.  Bev.  Stats.  1878,  sec.  1860),  relating  to  the  qualifications 
of  voters. 

8.  Same — Notice  or  Election — Statutory  Requirements. — A  sub- 
stantial compliance  with  the  statute  prescribing  the  notice  of  an 
election  is  all  that  is  required. 

4.  Same  —  Elections  —  Notice  —  Sufficiency. — Where  notices  of  an 
election  in  a  school  district  were  posted  in  three  public  places  in 
the  district,  and  by  publication  once  a  week  for  three  weeks  in  a 
newspaper,  there  was  a  substantial  compliance  with  Civil  Code  of 
1901,  paragraph  2183,  providing  that  an  election  shall  be  called 
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by  posting  notices  in  three  public  places,  and  by  publicati  **  in  a 
newspaper  not  less  than  once  a  week  for  three  successive.  w*eks; 
and  the  fact  that  there  was  a  defective  publication  in  another 
newspaper  did  not  affect  the  validity  of  the  election. 

5.  Same— Same— Statutes. — Civil  Code  of  1901,  paragraph  2184,  au- 

thorizing the  board  of  supervisors  to  give  notice  of  a  school  district 
bond  election,  which  notice  shall  contain  the  hours  during  the  day, 
not  less  than  six,  in  which  the  polls  will  be  open,  authorizes  the 
board  to  designate  the  hours  during  the  day  on  which  the  election 
shall  be  held,  without  regard  to  the  general  election  laws,  or  to 
the  law  relating  to  the  elections  of  school  trustees. 

6.  Pleading — Construction  of  Allegations — "More  Than  One." — An 

allegation,  in  a  pleading  contesting  the  validity  of  an  election  in 
a  school  district,  authorizing  the  issuance  of  bonds,  that  "more  than 
one"  person  voted  in  favor  of  the  bonds  who  was  not  a  taxpayer 
of  the  district,  is  tantamount  to  an  allegation  that  two  votes  were 
cast  by  persons  who  were  not  taxpayers  of  the  district. 

7.  Elections — "Votes  Cast." — Blank  ballots  are  not  "votes  cast." 

8.  Same — Contests — Spoiled  Votes. — A  complaint,  in  a  suit  to  contest 

the  validity  of  a  school  district  election,  authorizing  the  issuance 
of  bonds,  which  alleges  the  number  of  votes  cast,  of  which  four 
were  "spoiled,"  requires  the  deduction  of  the  spoiled  ballots  in 
determining  the  number  of  votes  cast  for  and  against  the  issuance 
of  bonds,  for  the  word  "spoiled"  in  the  complaint  must  be  con- 
strued in  the  light  of  Civil  Code  of  1901,  paragraph  2340,  providing 
that  spoiled  ballots  returned  by  a  voter  shall  be  canceled. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  Cochise  County. 
Fletcher  M.  Doan,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

J.  S.  Williams  and  Attorney  General,  for  Appellants. 

Neale  &  Sutter  and  J.  M.  0  'Connell,  for  Appellees. 

LEWIS,  J. — This  is  an  appeal  from  a  judgment  entered 
in  favor  of  the  plaintiff  and  the  intervener,  joined  as  ap- 
pellees, against  the  defendants  and  appellants,  enjoining  and 
restraining  the  defendant  C.  W.  Hicks,  as  treasurer  of  Cochise 
county,  from  delivering  certain  bonds  of  school  district  No.  2 
within  said  county,  in  the  aggregate  sum  of  $92,000,  to  the 
purchaser  thereof,  and  enjoining  and  restraining  the  de- 
fendants C.  J.  McCabe,  J.  J.  Bowen,  and  J.  Scheerer,  mem- 
bers of  the  board  of  supervisors  of  said  county,  from  au- 
thorizing such  delivery  or  proceeding  further  with  the  issu- 
ance, sale,  or  delivery  of  said  bonds,  and  from  the  further 
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levy  nf  any  taxes  for  the  payment  of  the  interest  or  redemp- 
tion of  said  bonds,  or  any  part  thereof,  and  further  decreeing 
said*bonds  void.  J.  G.  Krigbaum,  one  of  the  appellees  and 
a  taxpayer  of  school  district  No.  2,  commenced  this  action 
in  the  court  below  by  his  complaint,  praying  for  the  relief 
subsequently  granted.  Thereafter  J.  M.  O'Connell,  also  a 
taxpayer  of  the  district,  upon  leave  granted  filed  his  com- 
plaint in  intervention,  praying  for  similar  relief.  To  these 
complaints  the  defendants  interposed  general  demurrers, 
which  demurrers  were  by  the  trial  court  overruled,  and,  the 
defendants  electing  to  stand  thereon,  judgment  was  duly  en- 
tered in  favor  of  the  plaintiff  and  intervener  and  against  the 
defendants.  The  appellants  assign  error  in  the  overruling  of 
the  general  demurrers  to  the  complaint,  and  to  the  petition 
in  intervention,  and  error  in  rendering  judgment  in  favor 
of  the  complainant  and  intervener. 

The  most  important  question  presented  is  the  validity  of 
paragraph  2182  of  the  Revised  Statutes  of  1901,  under  which 
the  school  bond  election  at  which  these  bonds  were  authorized 
was  held.  It  reads:  "Sec.  2182  (sec.  53)'.  The  board  of 
trustees  of  any  school  district,  may,  when  in  their  judgment 
it  is  advisable,  and  must  upon  petition  of  a  majority  of  the 
heads  of  families  residing  in  the  district,  call  an  election  and 
submit  to  the  taxpayers  of  the  district  whether  the  bonds 
of  such  district  shall  be  issued  and  sold  for  the  purpose  of 
raising  money  for  purchasing  or  leasing  school  lots,  and  for 
building  one  or  more  school-houses,  and  supplying  the  same 
with  furniture,  necessary  apparatus,  and  improving  the 
grounds,  and  for  liquidating  any  indebtedness  already  in- 
curred for  such  purposes.' '  Appellees  -contend  that  this 
statute  is  void  for  the  reason  that,  by  the  use  of  the  phrase 
"taxpayers  of  the  district,"  it  permits  the  submission  of  the 
question  to  persons  not  qualified  to  vote  under  the  organic 
act  (U.  S.  Rev.  Stats.  1878,  sec.  1860),  irrespective  of  age, 
residence,  or  citizenship,  and  for  the  further  reason  that  it 
is  ambiguous  and  uncertain,  in  that  it  does  not  appear  whether 
taxpayers  include  only  residents  of  the  district,  or  whether  it 
includes  nonresidents  who  are  taxpayers  of  the  district,  or 
whether  it  includes  residents  of  the  district  who  pay  taxes 
on  property  outside  the  district. 

If  a  meaning  involving  the  conflict,  as  well  as  the  absurd- 
ities and  ambiguities  thus  suggested,  must  be  adopted,  then 
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the  law  is  void.  We  should,  however,  hesitate  before  accept- 
ing such  an  interpretation,  and  endeavor  to  discover  an 
alternative  consistent  with  the  organic  act  and  in  itself  rea- 
sonable. "It  must  not  be  lost  sight  of  that  the  attitude  of 
courts  is  not  one  of  hostility  to  acts  whose  constitutionality 
is  attacked.  On  the  contrary,  all  the  presumptions  are  in 
their  favor,  and  courts  are  not  to  be  astute  in  finding  or  sus- 
taining objections."  In  re  Sugar  Notch  Borough,  192  Pa. 
353,  43  Atl.  985.  "Where  any  particular  construction  which 
is  given  to  an  act  leads  to  gross  injustice  or  absurdity,  it  may 
generally  be  said  that  there  is  fault  in  the  construction,  and 
that  such  an  end  was  never  intended  or  suspected  by  the 
framers  of  the  act."  Peckham,  J.  (dissenting),  in  People  v. 
Board  etc.  of  Onondaga  County,  129  N.  Y.  395,  445,  29  N.  B. 
327,  14  L.  R.  A.  624.  "Nothing  is  better  settled  than  that 
statutes  should  receive  sensible  construction,  such  as  will 
effectuate  the  legislative  intention,  and,  if  possible,  so  as  to 
avoid  an  unjust  or  an  absurd  conclusion."  Lau  Ow  Bew  v. 
United  States,  144  U.  S.  47,  12  Sup.  Ct.  517,  36  L.  Ed.  340, 
and  cases  there  cited.  "Where  any  particular  construction 
would  lead  to  an  absurd  consequence,  it  will  be  presumed  that 
some  exception  or  qualification  was  intended  by  the  legislature 
to  avoid  such  conclusion."  Commonwealth  v.  Kimball,  24 
Pick.  (Mass.)  366,  370;  1  Blackstone's  Commentaries,  91. 
"All  laws  should  receive  a  sensible  construction.  General 
terms  should  be  so  limited  in  their  application  as  not  to  lead 
to  injustice,  oppression,  or  an  absurd  consequence.  It  will 
always,  therefore,  be  presumed  that  the  legislature  intended 
exceptions  to  its  language  which  would  avoid  results  of  this 
character.  The  reason  of  the  law,  in  such  cases,  should  pre- 
vail over  the  letter."  United  States  v.  Kirby,  74  U.  S.  482, 
19  L.  Ed.  278.  "Such  construction  ought  to  be  put  upon 
a  statute  as  may  best  answer  the  intention  which  the  makers 
had  in  view.  .  .  .  The  intention  ...  is  sometimes  to  be  col- 
lected from  the  cause  or  necessity  of  making  a  statute;  at 
other  times,  from  other  circumstances.  Whenever  this  can 
be  discovered,  it  ought' to  be  followed  with  reason  and  discre- 
tion in  the  construction  of  the  statute,  although  such  con- 
struction seems  contrary  to  the  letter  of  the  statute.  ...  A 
thing  which  is  within  the  intention  of  the  makers  of  a  statute 
is  as  much  within  the  statute  as  if  it  were  within  the  letter. 
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•  .  .  A  thing  which  is  within  the  letter  of  a  statute  is  not 
within  the  statute,  unless  it  be  within  the  intention  of  the 
makers."  Bacon's  Abridgment,  Statute,  1,  5,  and  authorities 
there  cited;  People  v.  Insurance  Co.,  15  Johns.  (N.  Y.)  358, 
380,  381,  ^8  Am.  Dec.  243 ;  Riggs  v.  Palmer,  115  N.  Y.  506, 
509-511,  12  Am.  St.  Rep.  819,  22  N.  E.  188,  5  L.  R.  A.  340; 
State  v.  Boyd,  2  Gill  &  J.  365,  374;  Chesapeake  &  Ohio  Canal 
Co.  v.  Baltimore  &  O.  R.  Co.,  4  Gill  &  J.  1, 152 ;  City  of  Balti- 
more v.  Root,  8  Md.  95,  105,  63  Am.  Dec.  696 ;  New  England 
Car  Spring  Co.  v.  Baltimore  &  O.  R.  Co.,  11  Md.  81,  90,  69 
Am.  Dec.  181;  Oates  v.  Bank,  100  U.  S.  239,  244,  25  L.  Ed. 
580.  "A  rigid  and  literal  reading  would  in  many  cases  defeat 
the  very  object  of  the  statute.  .  .  .  Every  statute  ought  to  be 
expounded,  not  according  to  the  letter,  but  according  to  the 
meaning.  .  .  .  And  the  intention  is  to  govern,  although  such 
construction  may  not  in  all  respects  agree  with  the  letter  of 
the  statute.  The  reason  and  object  of  a  statute  are  a  clue  to 
its  meaning,  and  the  spirit  of  the  law  and  thp  intentions  of  its 
makers  are  diligently  to  be  sought  after,  and  the  letter  must 
bend  to  these.' '  Tracy  v.  Railroad  Co.,  38  N.  Y.  433,  437, 
98  Am.  Dec.  54;  Rutledge  v.  Crawford,  91  Cal.  526,  533,  25 
Am.  St.  Rep.  212,  27  Pac.  779,  13  L.  R.  A.  761;  In  re  Opinion 
of  the  Justices  (1891),  66  N.  H.  629,  33  Atl.  1076.  "In  the 
construction  of  a  statute,  it  is  the  intent  and  purpose  of  the 
law,  not  the  letter,  that  must  control,  and  the  whole  statute 
must  be  considered."  Leibes  v.  Steffy,  4  Ariz.  11,  32  Pac. 
261. 

Paragraph  2182,  the  one  in  question,  occurs  in  title  19  of 
the  Revised  Statutes,  treating  the  subject  "Education." 
Paragraph  2183  provides  the  method  of  the  calling  of  the  bond 
election.  Paragraph  2184  provides  the  form  of  notice  of  such 
election.  Paragraph  2185  provides:  "Such  election  shall  be 
held,  except  as  otherwise  provided  in  this  title,  in  conformity 
with  the  general  election  laws  of  the  territory  of  Arizona." 
Conceding  for  the  moment,  that  paragraph  2182  is  in  terms 
in  conflict  with  the  organic  act,  and  so  ambiguous  and  uncer- 
tain as  to  render  the  law  void,  we  here  have  other  matter 
which  must  be  looked  to  in  placing  upon  it  a  true  construction. 
We  have  a  right,  in  fact  it  is  our  duty,  to  read  into  the  para- 
graph such  other  portions  of  the  act  as  properly  explain  and 
qualify  it.    If  by  so  doing  the  general  term  "taxpayers  of 
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the  district"  be  limited  so  as  to  free  it  from  the  intrinsic 
absurdity  and  ambiguity  suggested,  and  to  harmonize  it  with 
the  requirements  of  the  organic  act,  it  is  then  a  valid  statute. 
Reading  paragraph  2185  in  connection  with  paragraph  2182, 
we  are  of  the  opinion  that  it  furnishes  a  referenee  to  other 
provisions  of  the  statutes  limiting  and  defining  the  expression 
"taxpayers  of  the  district.' '  The  words  "except  as  other- 
wise provided  in  this  title,"  in  paragraph  2185,  exclude  the 
application  of  the  general  election  laws  as  the  test  of  the 
qualification  of  voters  at  a  schoool  bond  election.  Paragraph 
2176,  title  19,  restricts  the  general  expression  "taxpayers  of 
the  district."  Paragraph  2176,  in  conjunction  with  para- 
graph 2182,  prescribes  the  qualifications  of  voters  at  a  school 
bond  election.  Thus  interpreted,  paragraph  2182  is  not  in 
conflict  with  the  organic  act.  Nor  have  we  in  so  determining 
lost  sight  of  the  argument  of  the  appellees,  to  the  effect  that 
paragraph  2176  occurs  in  those  sections  of  the  title  which  par- 
ticularly relate  to  the  election  of  school  trustees.  A  reading 
of  the  section  discloses  that  the  qualifications  therein  laid 
down  are  not  merely  for  elections  at  which  school  trustees  are 
to  be  chosen,  but  for  any  school  district  election. 

For  the  reasons  already  stated,  the  expression  "taxpayers 
of  the  district"  in  paragraph  2182  is  not  ambiguous  and  un- 
certain in  that  it  does  not  appear  whether  it  includes  only 
residents  of  the  district  or  whether  it  includes  nonresidents 
who  are  taxpayers  of  the  district.  There  remains  the  sugges- 
tion that,  even  so  interpreted,  it  is  ambiguous  in  that  it  may 
mean  a  taxpayer  residing  in  the  district  who  pays  taxes  upon 
property  within  the  district,  or  one  who  pays  upon  property 
without  the  district.  We  are  of  the  opinion,  in  view  of  the 
provisions  of  paragraph  2186,  providing  that  the  money  for 
the  redemption  of  said  bonds  and  the  payment  of  interest 
thereon  shall  be  raised  by  taxation  upon  the  taxable  property 
in  said  district,  that  both  the  legislative  intent  and  a  reason- 
able construction  require  us  to  read  the  phrase  to  mean  those 
who  pay  taxes  upon  property  within  the  school  district. 

The  case  of  Cronly  v.  City  of  Tucson,  6  Ariz.  235,  56  Pac. 
876,  is  relied  upon  by  appellees.  In  that  case  this  court  had 
under  consideration  section  2,  Act  No.  76,  Laws  of  Arizona  of 
1897,  which  reads:  "At  any  city  election,  every  taxpayer  shall 
be  entitled  to  vote,  without  distinction  of  sex,  but  nothing 
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herein  shall  be  considered  as  abridging  the  right  of  elective 
franchises  possessed  by  any  person."  A  reading  of  the  entire 
act  discloses  that  section  2  is  nowhere  aided,  construed,  or 
limited  by  reference  either  to  other  portions  thereof,  or  to 
other  laws  of  the  territory.  Nor  can  there  be  an  implied 
limitation  upon  the  term  used  without  making  the  section 
meaningless  and  inoperative.  The  decision  holding  this  sec- 
tion invalid  as  in  conflict  with  the  organic  act  is  correct,  and 
is  distinguished  from  the  case  at  bar.  For  the  foregoing  rea- 
sons, and  upon  the  following  authority,  we  hold  that  para- 
graph 2182  of  the  Revised  Statutes  of  1901  is  valid :  Walnut 
v.  Wade,  103  U.  S.  683,  26  L.  Ed.  526 ;  Hannibal  v.  Fauntleroy, 
105  U.  S.  408,  26  L.  Ed.  1103;  Elkin  v.  Deshler,  25  N.  J.  L. 
(1  Dutch.)  177. 

Our  attention  is  next  called  to  the  insufficiency  of  the  pub- 
lication of  the  notice  of  election.  Paragraph  2183  of  the  Re- 
vised Statutes  of  1901  provides:  "Such  election  must  be 
called  by  posting  notices  signed  by  the  board,  in  three  of  the 
most  public  places  in  the  district  not  less  than  twenty  days 
before  the  election;  and  if  there  is  a  newspaper  published 
in  the  county,  by  publishing  such  notice  therein,  not  less  than 
once  a  week  for  three  successive  weeks."  The  order  of  the 
board  of  trustees  required  "that  notices  of  holding  said  elec- 
tion be  given  by  posting  in  three  of  the  most  public  places 
in  said  district  No.  2  and  by  publishing  at  least  once  a  week 
for  three  successive  weeks,  beginning  April  4,  1908,  in  the 
'Review'  and  'Miner/  daily  newspapers  published  in  the  city 
of  Bisbee."  It  is  conceded  that  the  posting  was  sufficient. 
It  is  also  conceded  that  there  was  a  sufficient  publication  in  the 
" Miner.' '  The  publication  in  the  "Review"  was  insufficient. 
"It  is  not  an  unusual  provision  that  notice  of  a  coming  elec- 
tion shall  be  published  in  one  or  more  newspapers  for  a  cer- 
tain time  before  election  day.  The  sole  purpose  of  this  being 
to  warn  the  electors  that  an  election  is  to  be  held,  it  is  gen- 
erally held  that  a  substantial  compliance  with  the  statute 
is  all  that  is  required."  15  Cyc.  324.  We  hold  that  the  elec- 
tion was  not  vitiated  by  the  irregular  publication  in  the 
"Bisbee  Review";  publication  in  one  newspaper  being  a  suffi- 
cient compliance  with  the  statute.  J  or  don  v.  Hayne,  36  Iowa, 
9;  Way  or 088  v.  Toumans,  85  Ga.  708, 11  S.  E.  865. 
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The  appellees  further  contend  that  the  election  is  invalid 
for  the  reason  that  the  trustees  in  their  notice  of  election 
specified  that  the  polls  should  remain  open  from  9  o'clock 
A.  M.  to  5  o'clock  P.  M.  They  urge  that  paragraph  2185  of 
the  Revised  Statutes  of  Arizona,  relating  to  elections  for  issu- 
ance of  bonds,  provides:  "Such  election  shall  be  held,  except 
as  otherwise  provided  in  this  title,  in  conformity  with  the 
general  election  laws  of  the  territory  of  Arizona,"  and  that 
the  hours  fixed  by  the  board  were  neither  in  conformity  with 
the  hours  specified  in  the  general  election  law  (paragraph 
2354),  nor  in  conformity  with  paragraph  2174,  providing  for 
elections  of  school  trustees.  Paragraph  2184  of  the  statute 
relating  to  school  bond  elections  expressly  authorizes  the  board 
of  trustees  to  give  notice  of  such  election,  and  in  subdivision 

3  thereof  provides  that  said  notice  shall  contain  "the  hours 
during  the  day,  not  less  than  six,  in  which  the  polls  will  be 
open."  We  are  of  the  opinion  that  under  this  statute  the 
board  may  designate  the  hours  during  which  the  election 
shall  be  held,  without  regard  to  the  general  election  laws,  or 
to  the  law  relating  to  the  election  of  school  trustees. 

There  remains  for  our  consideration  the  question  as  to 
whether  or  not  there  are  sufficient  allegations  in  the  complaint 
and  petition  in  intervention  to  show  that  less  than  two-thirds 
of  the  votes  cast  at  the  said  bond  election  were  in  favor  of 
issuing  such  bonds.  The  allegations  in  the  complaint  and 
petition  in  intervention  are  substantially  the  same.  The  com- 
plaint alleges  that  thereafter  the  return  of  said  election  hav- 
ing been  made,  the  said  board  of  trustees  met  and  canvassed 
said  returns,  and  it  appeared  therefrom  that  427  votes  had 
been  cast  at  said  election  with  the  following  results :  Spoiled, 

4  votes;  blank,  2  votes;  bonds,  yes,  285  votes;  bonds,  no,  136 
votes.  That  at  said  election  more  than  one  person  voted  in 
favor  of  the  issuance  of  said  bonds  who  was  not  a  taxpayer 
of  said  school  district  No.  2.  We  agree  with  the  contention 
of  the  appellants  that  the  latter  allegation  is  tantamount  to 
an  allegation  that  two  votes  were  cast  by  persons  who  were 
not  taxpayers  of  the  district.  Counsel  have  argued  the  ques- 
tion as  to  the  proper  meaning  of  the  words  "votes  cast,"  and 
as  to  whether  or  not  illegal  votes  and  votes  which  were  unin- 
telligible, or  marked  in  such  manner  as  to  subject  them  to  re- 
jection should  be  included  in  the  aggregate  and  considered 
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as  votes  cast.  We  do  not  find  it  necessary  to  decide  this  ques- 
tion. The  allegation  of  the  complaint  is  that  four  votes  are 
" spoiled."  We  must  construe  the  expression  " spoiled/ '  as 
used  in  the  complaint,  in  the  light  of  the  provision  of  para- 
graph 2340  of  the  general  election  law,  which  provides:  "No 
person  shall  take  or  remove  any  ballot  from  the  polling  place 
before  the  close  of  the  polls.  If  any  voter  spoil  a  ballot,  he 
may  successively  obtain  others,  one  at  a  time,  not  exceeding 
five  in  all,  upon  returning  each  spoiled  one.  The  ballots  thus 
returned  shall  be  immediately  canceled,  and,  together  with 
those  not  distributed  to  the  voters,  shall  be  reserved  and  shall 
be  secured  in  sealed  packages  and  returned  to  the  clerks  from 
whom  originally  received.' '  It  is  conceded  by  counsel  upon 
both  sides  that  the  two  blank  ballots  should  not  be  considered 
as  votes  cast,  they  being  in  no  sense  the  expression  of  the 
will  of  an  elector.  We  must  also  deduct  the  four  spoiled  bal- 
lots. The  number  of  votes  cast  in  favor  of  the  bonds  exceed, 
after  the  rejection  of  the  two  illegal  votes  alleged,  more  than 
two-thirds  of  the  votes  cast  at  such  election. 

The  judgment  of  the  trial  court  is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  sustain  the  demurrers  to 
the  complaint  and  petition  in  intervention,  with  leave  to 
amend  within  such  time  as  the  trial  court  may  determine. 

KENT,  C.  J.,  and  CAMPBELL  and  DOE,  JJ.,  concur. 


[Civil  No.  1150.    Filed  April  2,  1910.] 
[108  Pac.  485.] 

SHANNON  COPPER  COMPANY,  a  Corporation,  Defend- 
ant and  Appellant,  v.  DELL  M.  POTTER,  Plaintiff  and 
Appellee. 

1.  Corporations — Bali  of  8tock — Contracts — Construction — Rights 
of  Sellers. — A  contract  of  sale  of  corporate  stock,  which  recites 
that  the  corporation  and  an  individual  are  parties  of  the  first  part, 
and  which  provides  that  the  parties  of  the  first  part  agree  to  sell 
the  stock  of  the  corporation,  and  that  the  buyer  agrees  to  pay 
therefor  a  specified  sum  at  specified  times,  with  semi-annual  interest, 
etc.,  executed  when  the  individual  was  the  legal  owner  of  most 
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The  appellees  farther  contend  that  the  election  is  invalid 
for  the  reason  that  the  trustees  in  their  notice  of  election 
specified  that  the  polls  should  remain  open  from  9  o'clock 
A.  M.  to  5  o'clock  P.  M.  They  urge  that  paragraph  2185  of 
the  Revised  Statutes  of  Arizona,  relating  to  elections  for  issu- 
ance of  bonds,  provides:  "Such  election  shall  be  held,  except 
as  otherwise  provided  in  this  title,  in  conformity  with  the 
general  election  laws  of  the  territory  of  Arizona,"  and  that 
the  hours  fixed  by  the  board  were  neither  in  conformity  with 
the  hours  specified  in  the  general  election  law  (paragraph 
2354),  nor  in  conformity  with  paragraph  2174,  providing  for 
elections  of  school  trustees.  Paragraph  2184  of  the  statute 
relating  to  school  bond  elections  expressly  authorizes  the  board 
of  trustees  to  give  notice  of  such  election,  and  in  subdivision 

3  thereof  provides  that  said  notice  shall  contain  "the  hours 
during  the  day,  not  less  than  six,  in  which  the  polls  will  be 
open."  We  are  of  the  opinion  that  under  this  statute  the 
board  may  designate  the  hours  during  which  the  election 
shall  be  held,  without  regard  to  the  general  election  laws,  or 
to  the  law  relating  to  the  election  of  school  trustees. 

There  remains  for  our  consideration  the  question  as  to 
whether  or  not  there  are  suui^i^nt  allegations  m  the  complaint 
and  petition  in  intervention  to  show  that  leas  than  two-thirds 
of  the  votes  cast  at  the  said  bond  election  were 
issuing  such  bonds.  The  allegations  in  the 
petition  in  intervention  arej 
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as  votes  cast.  We  do  not  find  it  necessary  to  decide  this  ques- 
tion. The  allegation  of  the  complaint  is  that  four  votes  are 
"spoiled."  We  must  construe  the  expression  "spoiled,"  as 
used  in  the  complaint,  in  the  light  of  the  provision  of  para- 
graph 2340  of  the  general  election  law,  which  provides:  "No 
person  shall  take  or  remove  any  ballot  from  the  polling  place 
before  the  close  of  the  polls.  If  any  voter  spoil  a  ballot,  he 
may  successively  obtain  others,  one  at  a  time,  not  exceeding 
five  in  all,  upon  returning  each  spoiled  one.  The  ballots  thus 
returned  shall  be  immediately  canceled,  and,  together  with 
those  not  distributed  to  the  voters,  shall  be  reserved  and  shall 
be  secured  in  sealed  packages  and  returned  to  the  clerks  from 
whom  originally  received."  It  is  conceded  by  counsel  upon 
both  sides  that  the  two  blank  ballots  should  not  be  considered 
as  votes  cast,  they  being  in  no  sense  the  expression  of  the 
will  of  an  elector.  We  must  also  deduct  the  four  spoiled  bal- 
lots. The  number  of  votes  cast  in  favor  of  the  bonds  exceed, 
after  the  rejection  of  the  two  illegal  votes  alleged,  more  than 
two-thirds  of  the  votes  cast  at  such  election. 

The  judgment  of  the  trial  court  is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  sustain  the  demurrers  to 
the  complaint  and  petition  in  intervention,  with  leave  to 
amend  within  such  time  as  the  trial  court  may  determine. 

KENT,  C.  J.,  and  CAMPBELL  and  DOE,  JJ.,  concur. 
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?PER  COMPANY,  a  Corporation,  "Defend- 
Pant,  v.  DELL  If.  POTTER,  Plaintiff  and 

of  Stock — Cont&acts— Construction— Rkjbts 

contract  of  sale  of  corporate  stock,  which  recites 
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The  appellees  further  contend  that  the  election  is  invalid 
for  the  reason  that  the  trustees  in  their  notice  of  election 
specified  that  the  polls  should  remain  open  from  9  o'clock 
A.  M.  to  5  o'clock  P.  M.  They  urge  that  paragraph  2185  of 
the  Revised  Statutes  of  Arizona,  relating  to  elections  for  issu- 
ance of  bonds,  provides:  "Such  election  shall  be  held,  except 
as  otherwise  provided  in  this  title,  in  conformity  with  the 
general  election  laws  of  the  territory  of  Arizona,"  and  that 
the  hours  fixed  by  the  board  were  neither  in  conformity  with 
the  hours  specified  in  the  general  election  law  (paragraph 
2354),  nor  in  conformity  with  paragraph  2174,  providing  for 
elections  of  school  trustees.  Paragraph  2184  of  the  statute 
relating  to  school  bond  elections  expressly  authorizes  the  board 
of  trustees  to  give  notice  of  such  election,  and  in  subdivision 

3  thereof  provides  that  said  notice  shall  contain  "the  hours 
during  the  day,  not  less  than  six,  in  which  the  polls  will  be 
open.,,  We  are  of  the  opinion  that  under  this  statute  the 
board  may  designate  the  hours  during  which  the  election 
shall  be  held,  without  regard  to  the  general  election  laws,  or 
to  the  law  relating  to  the  election  of  school  trustees. 

There  remains  for  our  consideration  the  question  as  to 
whether  or  not  there  are  sufficient  allegations  in  the  complaint 
and  petition  in  intervention  to  show  that  less  than  two-thirds 
of  the  votes  cast  at  the  said  bond  election  were  in  favor  of 
issuing  such  bonds.  The  allegations  in  the  complaint  and 
petition  in  intervention  are  substantially  the  same.  The  com- 
plaint alleges  that  thereafter  the  return  of  said  election  hav- 
ing been  made,  the  said  board  of  trustees  met  and  canvassed 
said  returns,  and  it  appeared  therefrom  that  427  votes  had 
been  cast  at  said  election  with  the  following  results :  Spoiled, 

4  votes;  blank,  2  votes;  bonds,  yes,  285  votes;  bonds,  no,  136 
votes.  That  at  said  election  more  than  one  person  voted  in 
favor  of  the  issuance  of  said  bonds  who  was  not  a  taxpayer 
of  said  school  district  No.  2.  We  agree  with  the  contention 
of  the  appellants  that  the  latter  allegation  is  tantamount  to 
an  allegation  that  two  votes  were  cast  by  persons  who  were 
not  taxpayers  of  the  district.  Counsel  have  argued  the  ques- 
tion as  to  the  proper  meaning  of  the  words  "votes  cast,"  and 
as  to  whether  or  not  illegal  votes  and  votes  which  were  unin- 
telligible, or  marked  in  such  manner  as  to  subject  them  to  re- 
jection should  be  included  in  the  aggregate  and  considered 
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as  votes  cast.  We  do  not  find  it  necessary  to  decide  this  ques- 
tion. The  allegation  of  the  complaint  is  that  four  votes  are 
"spoiled."  We  must  construe  the  expression  "spoiled,"  as 
used  in  the  complaint,  in  the  light  of  the  provision  of  para- 
graph 2340  of  the  general  election  law,  which  provides:  "No 
person  shall  take  or  remove  any  ballot  from  the  polling  place 
before  the  close  of  the  polls.  If  any  voter  spoil  a  ballot,  he 
may  successively  obtain  others,  one  at  a  time,  not  exceeding 
five  in  all,  upon  returning  each  spoiled  one.  The  ballots  thus 
returned  shall  be  immediately  canceled,  and,  together  with 
those  not  distributed  to  the  voters,  shall  be  reserved  and  shall 
be  secured  in  sealed  packages  and  returned  to  the  clerks  from 
whom  originally  received."  It  is  conceded  by  counsel  upon 
both  sides  that  the  two  blank  ballots  should  not  be  considered 
as  votes  cast,  they  being  in  no  sense  the  expression  of  the 
will  of  an  elector.  We  must  also  deduct  the  four  spoiled  bal- 
lots. The  number  of  votes  cast  in  favor  of  the  bonds  exceed, 
after  the  rejection  of  the  two  illegal  votes  alleged,  more  than 
two-thirds  of  the  votes  cast  at  such  election. 

The  judgment  of  the  trial  court  is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  sustain  the  demurrers  to 
the  complaint  and  petition  in  intervention,  with  leave  to 
amend  within  such  time  as  the  trial  court  may  determine. 

KENT,  C.  J.,  and  CAMPBELL  and  DOE,  JJ.,  concur. 


[Civil  No.  1150.    Filed  April  2,  1910.] 
[108  Pac.  485.] 

SHANNON  COPPER  COMPANY,  a  Corporation,  Defend- 
ant and  Appellant,  v.  DELL  M.  POTTER,  Plaintiff  and 
Appellee. 

L  Corporations — Sal*  of  8tock — Contracts — Construction — Rights 
of  Sellers. — A  contract  of  sale  of  corporate  stock,  which  recites 
that  the  corporation  and  an  individual  are  parties  of  the  first  part, 
and  which  provides  that  the  parties  of  the  first  part  agree  to  sell 
the  stock  of  the  corporation,  and  that  the  buyer  agrees  to  pay 
therefor  a  specified  sum  at  specified  times,  with  semi-annual  interest, 
etc.,  executed  when  the  individual  was  the  legal  owner  of  most 
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The  appellees  further  contend  that  the  election  is  invalid 
for  the  reason  that  the  trustees  in  their  notice  of  election 
specified  that  the  polls  should  remain  open  from  9  o'clock 
A.  M.  to  5  o'clock  P.  M.  They  urge  that  paragraph  2185  of 
the  Revised  Statutes  of  Arizona,  relating  to  elections  for  issu- 
ance of  bonds,  provides:  "Such  election  shall  be  held,  except 
as  otherwise  provided  in  this  title,  in  conformity  with  the 
general  election  laws  of  the  territory  of  Arizona,"  and  that 
the  hours  fixed  by  the  board  were  neither  in  conformity  with 
the  hours  specified  in  the  general  election  law  (paragraph 
2354),  nor  in  conformity  with  paragraph  2174,  providing  for 
elections  of  school  trustees.  Paragraph  2184  of  the  statute 
relating  to  school  bond  elections  expressly  authorizes  the  board 
of  trustees  to  give  notice  of  such  election,  and  in  subdivision 

3  thereof  provides  that  said  notice  shall  contain  "the  hours 
during  the  day,  not  less  than  six,  in  which  the  polls  will  be 
open."  We  are  of  the  opinion  that  under  this  statute  the 
board  may  designate  the  hours  during  which  the  election 
shall  be  held,  without  regard  to  the  general  election  laws,  or 
to  the  law  relating  to  the  election  of  school  trustees. 

There  remains  for  our  consideration  the  question  as  to 
whether  or  not  there  are  sufficient  allegations  in  the  complaint 
and  petition  in  intervention  to  show  that  less  than  two-thirds 
of  the  votes  cast  at  the  said  bond  election  were  in  favor  of 
issuing  such  bonds.  The  allegations  in  the  complaint  and 
petition  in  intervention  are  substantially  the  same.  The  com- 
plaint alleges  that  thereafter  the  return  of  said  election  hav- 
ing been  made,  the  said  board  of  trustees  met  and  canvassed 
said  returns,  and  it  appeared  therefrom  that  427  votes  had 
been  cast  at  said  election  with  the  following  results :  Spoiled, 

4  votes;  blank,  2  votes;  bonds,  yes,  285  votes;  bonds,  no,  136 
votes.  That  at  said  election  more  than  one  person  voted  in 
favor  of  the  issuance  of  said  bonds  who  was  not  a  taxpayer 
of  said  school  district  No.  2.  We  agree  with  the  contention 
of  the  appellants  that  the  latter  allegation  is  tantamount  to 
an  allegation  that  two  votes  were  cast  by  persons  who  were 
not  taxpayers  of  the  district.  Counsel  have  argued  the  ques- 
tion as  to  the  proper  meaning  of  the  words  "votes  cast,"  and 
as  to  whether  or  not  illegal  votes  and  votes  which  were  unin- 
telligible, or  marked  in  such  manner  as  to  subject  them  to  re- 
jection should  be  included  in  the  aggregate  and  considered 
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as  votes  cast.  We  do  not  find  it  necessary  to  decide  this  ques- 
tion. The  allegation  of  the  complaint  is  that  four  votes  are 
" spoiled.' 9  We  must  construe  the  expression  "spoiled/'  as 
used  in  the  complaint,  in  the  light  of  the  provision  of  para- 
graph 2340  of  the  general  election  law,  which  provides:  "No 
person  shall  take  or  remove  any  ballot  from  the  polling  place 
before  the  close  of  the  polls.  If  any  voter  spoil  a  ballot,  he 
may  successively  obtain  others,  one  at  a  time,  not  exceeding 
five  in  all,  upon  returning  each  spoiled  one.  The  ballots  thus 
returned  shall  be  immediately  canceled,  and,  together  with 
those  not  distributed  to  the  voters,  shall  be  reserved  and  shall 
be  secured  in  sealed  packages  and  returned  to  the  clerks  from 
whom  originally  received."  It  is  conceded  by  counsel  upon 
both  sides  that  the  two  blank  ballots  should  not  be  considered 
as  votes  cast,  they  being  in  no  sense  the  expression  of  the 
will  of  an  elector.  We  must  also  deduct  the  four  spoiled  bal- 
lots. The  number  of  votes  cast  in  favor  of  the  bonds  exceed, 
after  the  rejection  of  the  two  illegal  votes  alleged,  more  than 
two-thirds  of  the  votes  cast  at  such  election. 

The  judgment  of  the  trial  court  is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  sustain  the  demurrers  to 
the  complaint  and  petition  in  intervention,  with  leave  to 
amend  within  such  time  as  the  trial  court  may  determine. 

KENT,  C.  J.,  and  CAMPBELL  and  DOE,  JJ.,  concur. 


[Civil  No.  1150.     Filed  April  2,  1910.] 
[108  Pac.  48G.] 

SHANNON  COPPER  COMPANY,  a  Corporation,  Defend- 
ant and  Appellant,  v.  DELL  M.  POTTER,  Plaintiff  and 
Appellee. 

L  COKPORATIONS — SALB   OF   STOCK — CONTRACTS — CONSTRUCTION— RlOHTS 

of  Sellers. — A  contract  of  sale  of  corporate  stock,  which  recites 
that  the  corporation  and  an  individual  are  parties  of  the  first  part, 
and  which  provides  that  the  parties  of  the  first  part  agree  to  sell 
the  stock  of  the  corporation,  and  that  the  buyer  agrees  to  pay 
therefor  a  specified  sum  at  specified  times,  with  semi-annual  interest, 
etc.,  executed  when  the  individual  was  the  legal  owner  of  most 
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The  appellees  further  contend  that  the  election  is  invalid 
for  the  reason  that  the  trustees  in  their  notice  of  election 
specified  that  the  polls  should  remain  open  from  9  o'clock 
A.  M.  to  5  o'clock  P.  M.  They  urge  that  paragraph  2185  of 
the  Revised  Statutes  of  Arizona,  relating  to  elections  for  issu- 
ance of  bonds,  provides:  "Such  election  shall  be  held,  except 
as  otherwise  provided  in  this  title,  in  conformity  with  the 
general  election  laws  of  the  territory  of  Arizona/ '  and  that 
the  hours  fixed  by  the  board  were  neither  in  conformity  with 
the  hours  specified  in  the  general  election  law  (paragraph 
2354),  nor  in  conformity  with  paragraph  2174,  providing  for 
elections  of  school  trustees.  Paragraph  2184  of  the  statute 
relating  to  school  bond  elections  expressly  authorizes  the  board 
of  trustees  to  give  notice  of  such  election,  and  in  subdivision 

3  thereof  provides  that  said  notice  shall  contain  "the  hours 
during  the  day,  not  less  than  six,  in  which  the  polls  will  be 
open."  We  are  of  the  opinion  that  under  this  statute  the 
board  may  designate  the  hours  during  which  the  election 
shall  be  held,  without  regard  to  the  general  election  laws,  or 
to  the  law  relating  to  the  election  of  school  trustees. 

There  remains  for  our  consideration  the  question  as  to 
whether  or  not  there  are  sufficient  allegations  in  the  complaint 
and  petition  in  intervention  to  show  that  less  than  two-thirds 
of  the  votes  cast  at  the  said  bond  election  were  in  favor  of 
issuing  such  bonds.  The  allegations  in  the  complaint  and 
petition  in  intervention  are  substantially  the  same.  The  com- 
plaint alleges  that  thereafter  the  return  of  said  election  hav- 
ing been  made,  the  said  board  of  trustees  met  and  canvassed 
said  returns,  and  it  appeared  therefrom  that  427  votes  had 
been  cast  at  said  election  with  the  following  results :  Spoiled, 

4  votes;  blank,  2  votes;  bonds,  yes,  285  votes;  bonds,  no,  136 
votes.  That  at  said  election  more  than  one  person  voted  in 
favor  of  the  issuance  of  said  bonds  who  was  not  a  taxpayer 
of  said  school  district  No.  2.  We  agree  with  the  contention 
of  the  appellants  that  the  latter  allegation  is  tantamount  to 
an  allegation  that  two  votes  were  cast  by  persons  who  were 
not  taxpayers  of  the  district.  Counsel  have  argued  the  ques- 
tion as  to  the  proper  meaning  of  the  words  "votes  cast,"  and 
as  to  whether  or  not  illegal  votes  and  votes  which  were  unin- 
telligible, or  marked  in  such  manner  as  to  subject  them  to  re- 
jection should  be  included  in  the  aggregate  and  considered 
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as  votes  cast.  We  do  not  find  it  necessary  to  decide  this  ques- 
tion. The  allegation  of  the  complaint  is  that  four  votes  are 
" spoiled.' 9  We  must  construe  the  expression  "spoiled,"  as 
used  in  the  complaint,  in  the  light  of  the  provision  of  para- 
graph 2340  of  the  general  election  law,  which  provides:  "No 
person  shall  take  or  remove  any  ballot  from  the  polling  place 
before  the  close  of  the  polls.  If  any  voter  spoil  a  ballot,  he 
may  successively  obtain  others,  one  at  a  time,  not  exceeding 
five  in  all,  upon  returning  each  spoiled  one.  The  ballots  thus 
returned  shall  be  immediately  canceled,  and,  together  with 
those  not  distributed  to  the  voters,  shall  be  reserved  and  shall 
be  secured  in  sealed  packages  and  returned  to  the  clerks  from 
whom  originally  received.' '  It  is  conceded  by  counsel  upon 
both  sides  that  the  two  blank  ballots  should  not  be  considered 
as  votes  cast,  they  being  in  no  sense  the  expression  of  the 
will  of  an  elector.  We  must  also  deduct  the  four  spoiled  bal- 
lots. The  number  of  votes  cast  in  favor  of  the  bonds  exceed, 
after  the  rejection  of  the  two  illegal  votes  alleged,  more  than 
two-thirds  of  the  votes  cast  at  such  election. 

The  judgment  of  the  trial  court  is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  sustain  the  demurrers  to 
the  complaint  and  petition  in  intervention,  with  leave  to 
amend  within  such  time  as  the  trial  court  may  determine. 

KENT,  C.  J.,  and  CAMPBELL  and  DOE,  JJ.,  concur. 


[Civil  No.  1150.    Piled  April  2,  1910.] 
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SHANNON  COPPER  COMPANY,  a  Corporation,  Defend- 
ant  and  Appellant,  v.  DELL  M.  POTTER,  Plaintiff  and 
Appellee. 

1.  COKPORATIONS — SALB   OF   8TOCK — CONTRACTS — CONSTRUCTION— RIGHTS 

of  Sellers. — A  contract  of  sale  of  corporate  stock,  which  recites 
that  the  corporation  and  an  individual  are  parties  of  the  first  part, 
and  which  provides  that  the  parties  of  the  first  part  agree  to  sell 
the  stock  of  the  corporation,  and  that  the  buyer  agrees  to  pay 
therefor  a  specified  sum  at  specified  times,  with  semi-annual  interest, 
etc.,  executed  when  the  individual  was  the  legal  owner  of  most 
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The  appellees  further  contend  that  the  election  is  invalid 
for  the  reason  that  the  trustees  in  their  notice  of  election 
specified  that  the  polls  should  remain  open  from  9  o'clock 
A.  M.  to  5  o'clock  P.  M.  They  urge  that  paragraph  2185  of 
the  Revised  Statutes  of  Arizona,  relating  to  elections  for  issu- 
ance of  bonds,  provides:  "Such  election  shall  be  held,  except 
as  otherwise  provided  in  this  title,  in  conformity  with  the 
general  election  laws  of  the  territory  of  Arizona,"  and  that 
the  hours  fixed  by  the  board  were  neither  in  conformity  with 
the  hours  specified  in  the  general  election  law  (paragraph 
2354),  nor  in  conformity  with  paragraph  2174,  providing  for 
elections  of  school  trustees.  Paragraph  2184  of  the  statute 
relating  to  school  bond  elections  expressly  authorizes  the  board 
of  trustees  to  give  notice  of  such  election,  and  in  subdivision 

3  thereof  provides  that  said  notice  shall  contain  "the  hours 
during  the  day,  not  less  than  six,  in  which  the  polls  will  be 
open."  We  are  of  the  opinion  that  under  this  statute  the 
board  may  designate  the  hours  during  which  the  election 
shall  be  held,  without  regard  to  the  general  election  laws,  or 
to  the  law  relating  to  the  election  of  school  trustees. 

There  remains  for  our  consideration  the  question  as  to 
whether  or  not  there  are  sufficient  allegations  in  the  complaint 
and  petition  in  intervention  to  show  that  less  than  two-thirds 
of  the  votes  cast  at  the  said  bond  election  were  in  favor  of 
issuing  such  bonds.  The  allegations  in  the  complaint  and 
petition  in  intervention  are  substantially  the  same.  The  com- 
plaint alleges  that  thereafter  the  return  of  said  election  hav- 
ing been  made,  the  said  board  of  trustees  met  and  canvassed 
said  returns,  and  it  appeared  therefrom  that  427  votes  had 
been  cast  at  said  election  with  the  following  results :  Spoiled, 

4  votes;  blank,  2  votes;  bonds,  yes,  285  votes;  bonds,  no,  136 
votes.  That  at  said  election  more  than  one  person  voted  in 
favor  of  the  issuance  of  said  bonds  who  was  not  a  taxpayer 
of  said  school  district  No.  2.  We  agree  with  the  contention 
of  the  appellants  that  the  latter  allegation  is  tantamount  to 
an  allegation  that  two  votes  were  cast  by  persons  who  were 
not  taxpayers  of  the  district.  Counsel  have  argued  the  ques- 
tion as  to  the  proper  meaning  of  the  words  "votes  cast,"  and 
as  to  whether  or  not  illegal  votes  and  votes  which  were  unin- 
telligible, or  marked  in  such  manner  as  to  subject  them  to  re- 
jection should  be  included  in  the  aggregate  and  considered 
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as  votes  cast.  We  do  not  find  it  necessary  to  decide  this  ques- 
tion. The  allegation  of  the  complaint  is  that  four  votes  are 
" spoiled."  We  must  construe  the  expression  " spoiled/ '  as 
used  in  the  complaint,  in  the  light  of  the  provision  of  para- 
graph 2340  of  the  general  election  law,  which  provides:  "No 
person  shall  take  or  remove  any  ballot  from  the  polling  place 
before  the  close  of  the  polls.  If  any  voter  spoil  a  ballot,  he 
may  successively  obtain  others,  one  at  a  time,  not  exceeding 
five  in  all,  upon  returning  each  spoiled  one.  The  ballots  thus 
returned  shall  be  immediately  canceled,  and,  together  with 
those  not  distributed  to  the  voters,  shall  be  reserved  and  shall 
be  secured  in  sealed  packages  and  returned  to  the  clerks  from 
whom  originally  received.' '  It  is  conceded  by  counsel  upon 
both  sides  that  the  two  blank  ballots  should  not  be  considered 
as  votes  cast,  they  being  in  no  sense  the  expression  of  the 
will  of  an  elector.  We  must  also  deduct  the  four  spoiled  bal- 
lots. The  number  of  votes  cast  in  favor  of  the  bonds  exceed, 
after  the  rejection  of  the  two  illegal  votes  alleged,  more  than 
two-thirds  of  the  votes  cast  at  such  election. 

The  judgment  of  the  trial  court  is  reversed,  and  the  cause 
is  remanded,  with  instructions  to  sustain  the  demurrers  to 
the  complaint  and  petition  in  intervention,  with  leave  to 
amend  within  such  time  as  the  trial  court  may  determine. 

KENT,  C.  J.,  and  CAMPBELL  and  DOE,  JJ.,  concur. 


[Civil  No.  1150.    Piled  April  2,  1910.] 
[108  Pac.  485.] 

SHANNON  COPPER  COMPANY,  a  Corporation,  Defend- 
ant and  Appellant,  v.  DELL  M.  POTTER,  Plaintiff  and 
Appellee. 

1.  Corporations — Sale  or  Stock — Contracts — Construction — Rights 
of  Sellers. — A  contract  of  sale  of  corporate  stock,  which  recites 
that  the  corporation  and  an  individual  are  parties  of  the  first  part, 
and  which  provides  that  the  parties  of  the  first  part  agree  to  sell 
the  stock  of  the  corporation,  and  that  the  buyer  agrees  to  pay 
therefor  a  specified  sum  at  specified  times,  with  semi-annual  interest, 
etc.,  executed  when  the  individual  was  the  legal  owner  of  most 
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of  the  stock  of  the  corporation,  and  the  equitable  owner  of  the 
remainder,  shows  that  the  rights  of  the  corporation  and  the  indi- 
vidual are  several  and  not  joint. 

2.  Evidence — Parol    Evidence  —  Contracts — Ambiguity. — The  patent 

ambiguity  of  a  written  contract  which  cannot  be  explained  by  parol 
is  that  which  remains  uncertain  after  the  court  has  received  evi- 
dence of  the  surrounding  circumstances  throwing  light  on  the  intent 
of  the  parties,  and  where  the  court,  after  placing  itself  in  the 
situation  of  the  parties  at  the  executing  of  the  instrument,  and  with 
full  understanding  of  the  words,  cannot  ascertain  the  intent  of  the 
parties  from  the  language  of  the  instrument,  it  cannot  be  sustained 
by  the  introduction  of  evidence  adding  new  terms. 

3.  Same — Same — Same — Same. — Where  a  contract  of  sale  of  corporate 

stock  recited  that  the  corporation  and  an  individual  were  parties 
of  the  first  part,  and  provided  that  the  parties  of  the  first  part 
agreed  to  sell  the  stock  of  the  corporation,  and  that  the  buyer  agreed 
to  buy  at  a  specified  price,  and  that  the  first  partial  payment  should 
be  made  to  a  specified  bank,  and  that  the  balance  should  be  paid 
in  installments  at  the  same  bank,  but  was  silent  as  to  whom  pay- 
ment of  the  semi-annual  interest  provided  for  should  be  made,  parol 
evidence  of  the  situation  of  the  parties  at  the  execution  of  the 
contract  showing  that  the  individual  was  the  legal  owner  of  most 
of  the  stock  and  the  equitable  owner  of  the  remainder,  and  that 
the  bank,  with  the  knowledge  of  the  buyer,  applied  the  money 
received  from  the  buyer  to  the  personal  use  of  the  individual,  was 
admissible  to  explain  the  ambiguity  resulting  from  the  failure  to 
provide  to  whom  payment  of  the  interest  should  be  made,  and 
showed  that  the  individual  was  entitled  to  the  interest. 

4.  Same — Construction  —  Liberal  Construction. — A  seller  in  a  eon- 

tract  of  sale  reduced  to  writing  by  a  stenographer  of  the  buyer  is 
entitled  to  a  favorable  construction  of  the  contract,  under  the  rule 
that  one  who  takes  an  agreement  prepared  by  another  and  on  its 
faith  incurs  obligations,  or  parts  with  his  property,  should  have 
a  construction  given  to  the  instrument  favorable  to  him. 

5.  Appeal  and  Error — Harmless   Error — Erroneous  Admission  or 

Evidence. — Where  a  cause  was  tried  by  the  court  without  a  jury, 
the  error  in  admitting  incompetent  evidence  was  not'  reversible  be- 
cause the  court  on  appeal  will  presume  that  the  trial  court  ignored 
such  evidence. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  Graham  County.  E.  W. 
Lewis,  Judge.    Affirmed. 

A  written  contract  waa  entered  into  in  which  the  Clifton 
Northern  Railroad  Company,  a  corporation,  and  Dell  M. 
Potter  were  recited  to  be  the  parties  of  the  first  part,  and 
Shannon  Copper  Company  the  party  of  the  second  part.    By 
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the  terms  of  the  contract,  among  other  matters,  the  party  of 
the  first  part  agreed  to  sell  the  Shannon  Copper  Company 
fifty-one  per  cent  of  the  capital  stock  of  the  railroad  company, 
the  entire  capitalization  being  $50,000,  divided  into  500  shares 
of  the  par .  value  of  $100  each.  And  the  Shannon  Copper 
Company  agreed  to  pay  therefor  the  sum  of  $10,000  in 
specified  installments,  through  a  specified  bank.  A  further 
provision  of  the  contract  is  as  follows:  "And  the  party  of 
the  second  part,  for  and  in  consideration  of  the  faithful  per- 
formance of  the  covenants  herein  contained  by  the  parties 
of  the  first  part,  hereby  agrees  to  pay  an  amount  equal  to 
ten  per  cent  (10%)  per  annum  from  January  1,  1909,  on  the 
capital  stock  of  the  aforementioned  Clifton  Northern  Railroad 
Company,  i.  e.,  five  thousand  dollars  ($5,000.00)  per  annum, 
for  a  period  of  ten  (10)  years;  such  interest  to  be  paid  semi- 
annually.' '  The  $10,000  was  paid  and  received  by  Potter, 
and  the  fifty-one  per  cent  of  the  capital  stock  of  the  railroad 
company  delivered  to  the  copper  company.  The  first  two 
semi-annual  interest  charges  were  paid  into  the  treasury  of 
the  railroad  company,  instead  of  to  Potter,  and  were  expended 
in  betterments  and  maintenance  of  the  road. 

Potter  brought  suit  against  the  corporations,  alleging 
among  other  things:  "That  in  fact  the  words  'parties  of  the 
first  part'  are  frequently  used  in  said  contract  where  they 
refer  to  and  mean  plaintiff  only ;  that  the  said  contract  recites 
'that  the  parties  of  the  first  part  are  owners  of  the  majority 
of  the  capital  stock  of  the  Clifton  Northern  Railroad  Com- 
pany,' whereas,  in  truth,  as  was  well  known  prior  to  and  at 
the  time  of  the  execution  of  the  said  contract  to  all  the  parties 
thereto  and  Was  intended  by  them  to  be  expressed  therein, 
the  plaintiff  was  then  the  legal  owner  of  all  but  four  shares 
of  the  capital  stock  of  the  Clifton  Northern  Railroad  Com- 
pany, to  wit,  of  496  shares  thereof,  and  was  the  equitable 
owner  of  the  remaining  four  shares  thereof,  while  the  Clifton 
Northern  Railroad  Company  was  not  the  owner,  legal  or 
equitable,  of  any  of  the  capital  stock  of  the  said  company; 
that  the  said  contract  recites  'that  the  said  parties  of  the  first 
part  hereby  agree  to  sell,  assign  and  transfer  to  the  said  party 
of  the  second  part,  fifty-one  per  cent  (51%)  of  the  capital 
stock  of  the  said  Clifton  Northern  Railroad  Company, 
whereas,  in  truth,  that  was  the  agreement  only  of  the  plaintiff, 
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as  was  then  and  theretofore  well  known  to  all  the  parties  to ' 
the  said  contract" — and  recovered  judgment  for  the  amount 
of  the  said  interest  installments  so  paid  into  the  treasury  of 
the  railroad  company,  this  appeal  being  from  such  judgment. 

M.  J.  Egan  and  Ben  Goodrich,  for  Appellant. 

The  terms  of  the  contract  are  fully  set  out  in  the  com- 
plaint, and  the  court  erred  in  admitting  parol  testimony  which 
contradicted,  varied,  altered  and  added  to  the  contract.  The 
intention  of  the  contracting  parties  is  to  control,  and  this 
must  be  deduced  from  the  entire  agreement,  and  from  all  its 
provisions  considered  together.  It  must  be  considered  as  a 
whole  so  as  to  give  effect,  if  possible,  to  all  parts  of  it. 
Far  West  Oil  Co.  v.  Witmer  Bros.,  143  Cal.  306,  77  Pac.  61 ; 
Stockton  8.  &  L.  Co.  v.  Purvis,  112  Cal.  236,  53  Am.  St.  Rep. 
210,  44  Pac.  561;  Mickle  v.  Sanchez,  1  Cal.  200;  Wilson  v. 
Alcatraz  Asphalt  Co.,  142  Cal.  182,  75  Pac.  787;  O'Brien  v. 
Miller,  168  U.  S.  287,  18  Sup.  Ct.  140,  42  L.  Ed.  469.  The 
object  of  construction  is  to  ascertain,  if  possible,  the  intention 
of  the  parties  from  the  language  used  in  the  contract. 
Bacouillat  v.  Sansevain,  32  Cal.  377.  And  parol  testimony 
is  inadmissible  to  alter  the  operation  of  the  instrument  by 
evidence  of  intention  not  expressed  in  the  instrument.  Van 
Slyke  v.  Broadway  Ins.  Co.,  115  Cal.  644,  47  Pac.  689,  928; 
San  Jose  Savings  Bank  v.  Stone,  59  Cal.  183.  Where  no 
omission  or  mistake  in  writing,  parol  is  not  competent. 
Harrison  v.  McCormick,  89  Cal.  327,  23  Am.  St.  Eep.  469,  26 
Pac.  830. 

Frederick  S.  Nave,  for  Appellee. 

Inasmuch  as  the  trial  was  before  the  court  without  a  jury, 
it  will  be  presumed  that  the  court  ignored  the  improper  mat- 
ter if  any  was  admitted,  and  these  improvident  rulings  do 
not  constitute  reversible  error.  This  is  true  whether  the 
matter  is  merely  immaterial  (Abernathy  v.  Reynolds,  8 
Ariz.  173,  71  Pac.  914;  Miller  v.  Green,  3  Ariz.  207,  73  Pac. 
399),  or  entirely  incompetent  {California  Dev.  Co.  v.  Yuma 
Vol.  Co.,  9  Ariz.  366,  84  Pac.  88;  Seaverns  v.  Costello,  8 
Ariz.  308,  71  Pac.  930;  United  States  v.  Marks,  5  Ariz.  405, 
52  Pac.  773;  Boston  Co.  v.  Lewis,  3  Ariz.  5,  20  Pac.  310). 
"If  the  meaning  of  a  writing  by  itself  is  affected  with  un- 
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certainty,  the  intention  of  the  parties  may  be  ascertained  by 
extrinsic  evidence/ '  Ripon  College  v.  Brown,  66  Minn.  179, 
68  N.  W.  837.  "Where  the  language  of  a  written  instrument 
is  ambiguous  and  uncertain,  so  that  it  cannot  be  clearly  ascer- 
tained therefrom  which  of  two  interpretations  was  intended 
by  the  parties,  the  circumstances  surrounding  the  execution 
of  such  instrument  should  be  received  in  evidence  as  an  aid 
to  the  ascertainment  of  such  intent."  Brown  v.  Shields,  78 
Kan.  305,  96  Pac.  351.  "Even  a  patent  ambiguity  may  be 
explained  by  parol."  Gentile  v.  Crossan,  7  N.  M.  589,  38  Pac. 
247;  Powers  v.  World's  Fair  Mining  Co.,  10  Ariz.  5,  86  Pac. 
15 ;  Clark  v.  Liberty  Mining  &  Smelting  Co.,  11  Ariz.  322,  94 
Pac.  1134 ;  Reed  v.  Merchants'  Mut.  Ins.  Co.,  5  Otto  (U.  S.) ,  23, 
24  L.  Ed.  348;  Laclede  v.  Moss  Tie  Co.,  185  Mo.  25,  84  S.  W. 
76;  Skaggs  v.  Simpson,  33  Ky.  Law  Rep.  410,  110  S.  W.  251; 
Feamley  v.  Fearnley,  44  Colo.  417,  98  Pac.  819 ;  Westervelt 
v.  Mohrenstecher,  76  Fed.  121,  22  C.  C.  A.  93,  34  L.  R.  A. 
477;  McKay  v.  Barnett,  21  Utah,  239,  60  Pac.  1100,  50  L.  R. 
A.  371;  Salmon  Falls  Mfg.  Co.  v.  Goddard,  14  How.  (U.  S.) 
447,  14  li.  Ed.  493;  United  States  v.  Peck,  12  Otto  (U.  S.), 
64,  26  L.  Ed.  46.  "Where  the  language  of  an  agreement 
is  contradictory,  obscure,  or  ambiguous,  or  where  its  meaning 
is  doubtful,  so  that  the  contract  is  fairly  susceptible  of  two 
constructions,  one  of  which  makes  it  fair,  customary,  and 
such  as  prudent  men  would  naturally  execute,  while  the  other 
makes  it  inequitable,  unusual,  or  such  as  reasonable  men 
would  not  be  likely  to  enter  into,  the  interpretation  which 
makes  it  a  rational  and  probable  agreement  must  be  pre- 
ferred to  that  which  makes  it  an  unusual,  unfair,  or  im- 
probable contract."  Pressed  Steel  Car  Co.  v.  Eastern  Ry. 
Co.,  121  Fed.  609,  611,  57  C.  C.  A.  635.  "A  party  who  takes 
an  agreement  prepared  by  another,  and  upon  its  faith  .  .  . 
parts  with  his  property,  should  have  a  construction  given  to 
the  instrument  favorable  to  him."  Noonan  v.  Bradley,  76 
U.  S.  394,  407,  19  L.  Ed.  757. 

DOE,  J. — The  contract  expressly  provided  that  the  first 
payment  should  be  made  to  a  specified  bank,  and,  at  the  con- 
clusion of  the  recitals  providing  for  the  payment  of  the  sev- 
eral installments  to  be  made  before  the  delivery  of  the  stock, 
they  are  expressly  required  to  be  made  to  the  same  bank, 
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yet  that  portion  of  the  contract  providing  for  the  payment 
of  the  semi-annual  interest  installments  is  silent  as  to  whom 
they  shall  be  paid,  and  is,  to  that  extent,  ambiguous. 

Assuming  the  correctness  of  the  finding  of  the  lower  court 
that-  at  the  time  of  the  execution  of  the  contract  Potter  waa 
the  legal  owner  of  most  of  the  stock  of  the  railroad  company 
and  the  equitable  owner  of  the  remainder,  the  recital  in  the 
contract  "that  the  parties  of  the  first  part  were  the  owners 
of  a  majority  of  the  stock  of  the  railroad  company"  is  only 
a  partial  truth.  Although  Potter  and  the  railroad  company 
are  recited  to  be  "the  parties  of  the  first  part,"  it  by  no 
means  follows  that  their  liability  or  interest  is  joint.  Consoli- 
dated Canal  Co.  v.  Peters,  5  Ariz.  80,  46  Pac.  74 ;  Berry  Har- 
vester Co.  v.  Wood  M.  &  R.  Mach.  Co.,  152  N.  T.  540,  46  N.  E. 
952;  Goldsmith  v.  Sachs  (C.  C),  17  Fed.  728,  8  Saw.  110. 
In  the  light  of  the  surrounding  circumstances  as  disclosed  by 
the  evidence,  we  think  the  interest  of  the  parties  of  the  first 
part  was  several  rather  than  joint. 

The  rule,  as  stated  by  Lord  Bacon,  that  parol  evidence  is 
inadmissible  to  explain  a  patent  ambiguity,  has  generally 
been  thought  too  broad,  and,  even  where  followed,  has  usually 
been  limited  in  its  application.  The  rule  is,  we  think,  cor- 
rectly stated  as  follows:  "The  true  rule  with  regard  to  patent 
ambiguities  must  be  taken  to  be  this:  The  patent  ambiguity 
which  cannot  be  explained  by  parol  evidence  is  that  which 
remains  uncertain  after  the  court  has  received  evidence  of  the 
surrounding  circumstances  and  collateral  facts  which  are  of 
such  a  nature  as  to  throw  light  upon  the  intention  of  the  par- 
ties. In  other  words,  and  more  generally  speaking,  if  the 
court,  after  placing  itself  in  the  situation  in  which  the  parties 
stood  at  the  time  of  executing  the  instrument,  and  with  full 
understanding  of  the  force  and  import  of  the  words,  cannot 
definitely  ascertain  the  meaning  and  intention  of  the  parties 
from  the  language  of  the  instrument  thus  illustrated,  it  is  a 
case  of  incurable  and  hopeless  uncertainty,  and  the  instru- 
ment is  so  far  inoperative  and  void;  and  it  cannot  be  sus- 
tained or  rendered  operative  by  the  introduction  of  evidence 
which  would  necessarily  have  the  effect  of  adding  new  terms 
to  the  writing.' '  17  Cyc.  682,  and  see  authorities  there  cited. 
There  are  many  cases  which  entirely  ignore  the  distinction 
and  hold  that  a  patent  as  well  as  a  latent  ambiguity  may  be 
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explained  by  parol  evidence.  Jenny  Lind  Co.  v.  Bower,  11 
Cal.  199;  Bipon  College  v.  Brown,  66  Minn.  179,  68  N.  W. 
837 ;  Osborne  v.  Stringham,  1  S.  D.  406,  47  N.  W.  408 ;  Con- 
servative Realty  Co.  v.  St.  L.  Brewers9  Assn.,  133  Mo.  App. 
261,  113  S.  W.  231;  Meyers  v.  Maverick  (Tex.  Civ.  App.),  28 
S.  W.  716 ;  Gentile  v.  Crossan,  7  N.  M.  589,  38  Pac.  247.  We 
think  it  entirely  immaterial  whether  the  ambiguity  in  the 
contract  under  consideration  be  patent  or  latent,  as  by  the  aid 
of  extrinsic  evidence  the  true  intent  of  the  parties  can  and  has 
been  made  to  clearly  appear. 

It  is  urged  that  the  evidence  does  not  sustain  the  findings 
and  judgment  of  the  lower  court.  While  the  parties  met  and 
agreed  upon  the  terms  of  the  contract,  the  phraseology  in 
which  it  was  expressed  was  left  to  a  stenographer  in  the  em- 
ploy of  the  copper  company.  Under  such  conditions'  Potter 
is  entitled  to  a  favorable  construction  of  the  contract.  "A 
party,  who  takes  an  agreement  prepared  by  another,  and  upon 
its  faith  incurs  obligations  or  parts  with  his  property,  should 
have  a  construction  given  to  the  instrument  favorable  to  him." 
Noonan  v.  Bradley,  76  U.  S.  394,  19  L.  Ed.  757. 

It  seems  apparent  from  the  evidence  that  Potter  received 
the  money  paid  through  the  bank  and  applied  the  same  to  his 
personal  use,  and  that  this  must  have  been  known  to  and  ex- 
pected by  the  copper  company,  and  this  practical  construc- 
tion of  the  contract  by  the  parties  is  entitled  to  great  weight 
as  tending  to  throw  light  upon  the  intention  of  the  parties 
as  to  who  should  receive  the  remaining  payments.  Powers 
v.  World's  Fair  M.  Co.,  10  Ariz.  6,  86  Pac.  15. 

It  seems  clear  that  the  semi-annual  payments  were  a  part, 
and  the  principal  part,  of  the  consideration  for  the  sale  of  the 
railroad  stock,  and,  as  all  the  stock  sold  to  the  copper  company 
was  the  sole  property  of  Potter,  we  can  only  conclude  that 
it  was  the  intention  of  the  parties  that  such  payments  should 
go  to  the  stockholders  in  proportion  to  their  several  holdings. 

No  suggestion  is  made  that  proper  evidence  was  excluded, 
and,  if  any  immaterial  or  incompetent  evidence  was  admitted, 
it  will  be  presumed  in  this  court,  the  case  having  been  tried 
below  before  the  court  without  a  jury,  that  the  court  ignored 
such  improper  evidence.  Abernathy  v.  Reynolds,  8  Ariz.  173, 
71  Pac.  914;  Miller  v.  Oreen,  3  Ariz.  207,  73  Pac.  399;  CoZi- 
fornia  Development  Co.  v.  Yuma  VaUey  Co.,  9  Ariz.  366, 
84  Pac.  88;  Seavems  v.  Costello,  8  Ariz.  308,  71  Pac.  930; 
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United  States  v.  Marks,  5  Ariz.  405,  52  Pac.  773 ;  Boston  Co. 
v.  Lewis,  3  Ariz.  5,  20  Pac.  310. 

No  error  appearing  in  the  record,  the  judgment  is  affirmed. 

KENT,  C.  J.,  and  DOAN  and  CAMPBELL,  JJ.,  concur. 


[Civil  No.  1137.    Filed  April  2,  1910.] 
[108  Pae.  488.] 

UNITED  STATES  OP  AMERICA,  Appellant,  v.  WONG 
LEE  POO,  Defendant  and  Appellee. 

1.  Aliens — Exclusion — Chinese  Person — Nature  of  Proceedings. — 

Exclusion  proceedings  under  the  Chinese  Exclusion  Acts  are  not 
criminal  in  their  nature,  so  that  a  defendant  therein  cannot  demand 
bail  as  one  accused  of  crime,  its  allowance  being  at  most  dis- 
cretionary. 

2.  Aliens — Exclusion  —  Chinese  —  Proceedings — Bail  Pending  Ap- 

peal—Bight. — Act  of  Congress  of  November  3,  1893,  chapter  14, 
section  2  (28  Stat.  8;  [U.  6.  Comp.  Stats.  1901,  p.  1322]),  pro- 
viding that  an  order  of  deportation  of  a  Chinese  person  shall  be 
executed  by  the  United  States  marshal  with  all  convenient  dispatch, 
and  pending  the  execution  of  such  order  such  person  shall  not  be 
admitted  to  bail,  does  not  prevent  the  district  judge  from  granting 
bail  in  his  discretion,  pending  appeal  to  him  from  an  order  of 
deportation  of  a  commissioner,  the  commissioner's  order  not  being 
necessarily  final,  though  such  discretion  should  be  sparingly  exer- 
cised, in  view  of  the  object  of  the  Chinese  exclusion  law,  which 
was  to  prevent  competition  of  Chinese  labor  with  American  labor. 

APPEAL  from  an  order  of  Fletcher  M.  Doan,  Judge.  In 
the  District  Court,  Second  Judicial  District. 

Wong  Lee  Poo,  a  Chinese  person,  was  ordered  deported  by 
an  order  of  a  United  States  commissioner.  An  appeal  from 
the  order  of  deportation  was  taken  to  the  judge  of  the  district 
court  of  the  second  judicial  district.  Pending  the  appeal  the 
appellant  applied  for  and  was  admitted  to  bail  by  an  order 
of  the  judge  of  the  district  court.  Prom  such  order  admitting 
to  bail  an  appeal  has  been  taken  by  the  United  States,  Af- 
firmed. 

J.  L.  B.  Alexander,  United  States  Attorney,  and  George  D. 
Christy,  Assistant  United  States  Attorney,  for  Appellant. 

Ben  Goodrich  and  D.  L.  Cunningham,  for  Appellee. 
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KENT,  C.  J. — The  question  raised  by  this  appeal  is  whether 
the  judge  of  the  district  court  has  the  right  to  enlarge  on  bail 
pending  appeal  a  Chinaman  who  has  been  ordered  deported 
by  a  United  States  commissioner  as  being  unlawfully  within 
the  United  States.  It  is  contended  by  the  appellant  that  such 
judge  is  prohibited  from  granting  bail  by  the  provisions  of 
the  act  of  Congress  approved  November  3,  1893*  (Act  Nov.  3, 
1893,  c.  14,  sec.  2,  28  Stat.  8  [U.  S.  Comp.  Stats.  1901,  p. 
1322]),  reading  as  follows:  "Such  order  of  deportation  shall 
be  executed  by  the  United  States  marshal  of  the  district  within 
which  such  order  is  made,  and  he  shall  execute  the  same  with 
all  convenient  dispatch;  and  pending  the  execution  of  such 
order  such  Chinese  person  shall  remain  in  the  custody  of  the 
United  States  marshal,  and  shall  not  be  admitted  to  bail." 
Proceedings  under  the  Chinese  Exclusion  Acts  are  not  crim- 
inal in  their  nature.  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  698,  13  Sup.  Ct.  1016,  37  L.  Ed.  905.  It  follows,  there- 
fore,  that  a  Chinaman  whose  deportation  is  sought  by  the 
United  States  has  not  the  right  to  demand  bail  as  has  a  person 
accused  of  a  crime.  The  allowance  is  at  most  discretionary 
with  the  judge.  United  States  v.  Fah  Chung  (D.  C),  132 
Fed.  109;  In  re  Ah  Tai  (D.  C),  125  Fed.  795. 

In  the  case  last  cited  the  district  court  for  the  district  of 
Massachusetts  held  that  the  statute  in  question  did  not  oper- 
ate to  prevent  the  district  judge  from  admitting  the  Chinaman 
to  bail  pending  an  appeal  to  him  from  the  order  of  deporta- 
tion. The  court  recognized  the  fact  that  in  the  deportation 
of  Chinese  the  proceedings  are  sui  generis;  that  in  many  juris- 
dictions it  is  the  practice  to  take  bail  at  some  stage  of  the  pro- 
ceedings, both  before  the  commissioner's  hearing  and  after 
the  appeal  to  the  district  judge,  and  that  the  taking  of  bail 
at  some  stage  of  the  proceedings  is  impliedly  recognized  in  the 
prohibition  contained  in  the  clause  of  the  statute  in  question. 
The  court  then  proceeded  to  say,  referring  to  the  statute: 
"But  this  clause  applies  only  where  the  order  of  deportation 
is  final,  and  it  is  inapplicable  while  an  appeal  from  the  de- 
cision of  the  commissioner  is  pending.  That  an  appeal  from 
the  judgment  of  the  commissioner  is  analogous  to  an  appeal 
from  the  judgment  of  an  inferior  court  was  said  in  22  Op. 
Atty.  Gen.  340.  Pending  an  appeal  it  is  not  the  duty  of  the 
United  States  marshal  to  deport  the  Chinaman  with  all  con- 
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venient  dispatch,  and  to  there  is  no  sufficient  reason  why 
'pending  the  execution  of  such  order,  the  Chinese  person  shall 
not  be  admitted  to  bail.''  Even  after  judgment  of  deporta- 
tion by  tjie  judge,  a  Chinaman  was  temporarily  discharged 
from  custody  because  the  marshal  was  without  means  of  de- 
porting him.  Ny  Look  (C.  C),  56  Fed.  81.  To  prevent  a 
release  upon  bail  under  those  circumstances,  the  prohibition 
just  quoted  was  inserted  by  Congress."  We  agree  with  the 
conclusion  reached  by  the  learned  court.  But  for  the  statute 
the  judge  has  the  inherent  power  to  admit  to  bail  in  such  a 
proceeding,  and  it  seems,  to  us,  while  the  construction  is  not 
entirely  free  from  doubt,  that  the  language  of  the  statute  does 
not  in  terms  prohibit  it  after  the  order  of  deportation  has 
been  issued  when  an  appeal  has  been  lodged.  The  commis- 
sioner's order  is  not  then  necessarily  final.  It  is  true  that, 
under  the  practice  as  it  exists  in  some  jurisdictions,  when  the 
appeal  is  dismissed,  the  commissioner's  order  is  then  carried 
into  effect,  and  in  such  case  the  practical  result  is  that  the 
execution  of  the  commissioner's  order  is  merely  suspended, 
and  no  new  order  of  deportation  is  made;  but,  on  the  other 
hand,  where  the  matter  is  heard  by  the  district  judge  upon 
the  merits,  the  case  is  tried  de  novo,  and  not  upon  the  record 
before  the  commissioner,  and  if  the  result  of  such  trial  is  an 
order  of  deportation,  a  new  order  is  made  by  the  district 
judge,  and  the  commissioner's  order  is  not  suspended,  but 
becomes  inoperative.  Liu  Hop  Fong  v.  United  States,  209 
U.  S.  453,  28  Sup.  Ct.  576,  52  L.  Ed.  888.  The  precise  ques- 
tion before  us  has  been  decided  by  two  courts  adversely  to  the 
contention  of  the  appellee,  but  no  reasons  for  the  decision  in 
either  case  were  given,  except  that  the  statute  was  prohib- 
itory. Chan  Gun  v.  United  States,  9  App.  Cas.  (D.  C.)  290; 
United  States  v.  Loy  Too  (D.  C),  147  Fed.  750.  The  ques- 
tion has  not  been  passed  upon  as  yet  by  the  supreme  court 
of  the  United  States.  We  believe  that,  as  the  statute  does 
not  in  terms  prohibit  the  taking  of  bail  pending  the  appeal, 
it  is  within  the  power  of  the  district  judge  to  grant  bail  in 
his  discretion;  but,  as  the  general  purpose  of  the  exclusion 
laws  is  to  prevent  the  competition  of  Chinese  labor  with  that 
of  our  citizens,  the  discretion  so  vested  should  be  exercised 
sparingly,  and  with  regard  to  the  circumstances  of  the  partic- 
ular case,  so  that  Chinamen  may  not  be  able  to  defeat  the 
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purpose  and  policy  of  the  law  by  giving  bond  and  having  their 
liberty  after  the  order  of  deportation  has  been  made,  and 
pending  the  appeal. 
•    The  order  appealed  from  is  affirmed. 

LEWIS  and  DOE,  JJ.,  concur.    CAMPBELL,  J.,  dissents. 


[Civil  No.  1154.    Piled  April  2,  1910.] 
[108  Pac.  490.] 

JUNG  GOON  JOW,  Defendant  and  Appellant,  v.  UNITED 
"    STATES  OF  AMERICA,  Respondent. 

1.  Aliens— Exclusion— Chinesi   Persons — Hearing.— In   deportation 

proceedings  under  the  Chinese  Exclusion  Act  (Act  Nov.  3,  1893, 
e.  14,  sec.  2,  28  Stat.  8  [U.  8.  Comp.  Stats.  1901,  p.  1322]),  in 
which  defendant  was  arrested  and  brought  before  a  United  States 
district  judge,  the  case  could  not  be  referred  to  a  United  States 
commissioner,  and  judgment  of  deportation  rendered  upon  the  evi- 
dence in  his  report,  defendant  being  entitled  to  a  judgment  upon 
a  hearing  of  the  witnesses  before  the  district  judge  personally. 

2.  Bail—Authority   to   Allow. — The   power   to    allow   bail   pending 

appeal  is  inherent  with  courts  of  general  jurisdiction,  unless  pro- 
hibited by  statute. 

3.  Aliens — Exclusion — Proceedings — Appeal— Bah,.— Under  the  Chi- 

nese Exclusion  Act  (Act  Nov.  3,  1893,  c.  14,  sec!  2,  28  Stat.  8 
[U.  S.  Comp.  Stats.  1901,  p.  1322]),  providing  that  an  order  of 
exclusion  shall  be  executed  by  the  United  States  marshal  with  con- 
venient dispatch,  and,  pending  its  execution,  defendant  shall  not  be 
admitted  to  bail,  a  Chinese  person  is  not  entitled  to  bail  pending 
appeal  from  an  order  of  deportation  of  a  district  judge  to  the 
territorial  supreme  court,  the  case  not  being  tried  de  novo  on  such 
appeal,  so  that  the  order  is  merely  suspended  pending  appeal,  leav- 
ing the  statutory  provision  operative. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District.  John  H.  Campbell,  Judge.  Re- 
versed. 

The  appellant,  a  person  of  Chinese  descent,  was  arrested 
and  brought  before  the  district  judge  of  the  first  judicial  dis- 
trict, charged  with  being  unlawfully  in  the  United  States. 
The  judge  referred  the  case  to  the  United  States  court  com- 
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missioner  to  take  testimony  and  report  to  him.  The  commis- 
sioner reported,  recommending  the  discharge  of  the  appellant, 
to  which  report  exceptions  were  filed,  and  upon  the  testimony 
contained  in  the  report,  and  without  further  examination  of 
witnesses,  the  judge  ordered  the  appellant  deported.  From 
which  order  this  appeal  is  taken. 

Edwin  F.  Jones,  for  Appellant. 

United  States  Attorney,  for  Respondent. 

DOE,  J. — Three  questions  are  raised  by  the  assignments 
of  error ;  the  first  being  whether  the  judge  had  the  power  to 
refer  the  case  and  to  render  judgment  upon  the  evidence  con- 
tained in  the  commissioner's  report.  Because  a  reference  to 
take  testimony  and  report  is  unauthorized  in  cases  where  trial 
by  jury  is  a  matter  of  right,  it  does  not  follow  that  the  refer- 
ence may  be  made  when  such  right  does  not  exist.  In  the 
absence  of  statutory  authority  therefor,  the  classes  of  cases 
which  may  be  referred  are  well  defined,  and  include  none 
analogous  to  this.  Our  attention  has  been  called  to  but  one 
decision  directly  in  point.  In  United  States  v.  Lee  Lip 
(D.  C),  100  Fed.  842,  this  question  was  directly  involved, 
and  Mr.  District  Judge  Coxe  said  concerning  it:  "Unless  my 
attention  is  called  to  some  authority  which  I  have  not  yet 
seen,  I  shall  hold:  (1)  That  the  statute  directing  that  Chinese 
persons  shall  be  brought  before  the  United  States  commis- 
sioners clothes  those  officers  with  jurisdiction.  (2)  So  far  as 
I  have  been  able  to  observe,  there  is  not,  from  the  beginning 
to  the  end  of  legislation  on  Chinese  immigration,  a  single  word 
which  authorizes  a  judge  of  the  United  States  courts  to  refer 
these  cases  to  the  commissioners  as  referees."  In  a  case  where 
a  Chinaman  was  ordered  deported  by  a  United  States  com- 
missioner, and  appealed  to  the  district  judge,  who  determined 
the  appeal  upon  a  transcript  of  the  proceedings  before  the 
commissioner,  the  United  States  supreme  court,  in  determin- 
ing the  case  upon  a  writ  of  error,  says:  "In  this  case  the 
Chinaman  did  prosecute  his  appeal  from  the  commissioner 
to  the  district  judge.  The  statute  is  curiously  silent  as  to 
how  the  appeal  is  to  be  heard;  it  says  nothing  as  to  what 
papers  are  to  be  filed,  or  as  to  what  testimony  shall  be  given. 
In  our  view,  in  giving  the  Chinaman  an  appeal,  the  law  con- 
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templates  that  he  shall  be  given  the  right  of  a  hearing  de  novo 
before  the  district  judge,  before  he  is  ordered  to  be  deported. 
.  .  .  There  being  no  provision  of  the  statute  that  the  hearing 
shall  be  upon  a  transcript  of  the  proceedings  before  the  com- 
missioner, we  think  when  a  party  demands  it  Congress  intends 
he  shall  have  the  right  to  a  hearing  and  judicial  determination 
before  the  district  judge."  Liu  Hop  Fong  v.  United  States, 
209  U.  S.  453,  28  Sup.  Ct.  576,  52  L.  Ed.  888.  By  the  terms 
of  the  Chinese  Exclusion  Act  (Act  Nov.  3,  1893,  c.  14,  28 
Stat.  8  [U.  S.  Comp.  Stats.  1901,  p.  1322])  United  States  dis- 
trict judges  and  commissioners  are  vested  with  co-ordinate 
original  jurisdiction  in  this  class  of  cases.  In  this  case  the 
district  judge  might  have  ordered  the  warrant  returnable  be- 
fore either  himself  or  the  commissioner;  in  the  latter  case  the 
appellant  would  have  been  entitled,  upon  appeal,  to  a  trial 
de  novo,  and  in  the  former,  we  think,  was  entitled  to  a  de- 
termination by  the  district  judge  upon  a  hearing  where  the 
witnesses  produced  might  be  seen  and  heard  by  him.  In  view 
of  the  conclusion  we  have  reached  upon  this  question  we  deem 
it  needless  to  consider  the  objection  that  the  evidence  is  in- 
sufficient to  support  the  judgment. 

The  remaining  question  raised  touches  the  right  of  appel- 
lant to  bail  pending  this  appeal.  The  act  of  Congress  pro- 
vides that  when  an  order  of  deportation  has  been  made  by  a 
United  States  district  judge  or  commissioner:  "Such  order  of 
deportation  shall  be  executed  by  the  United  States  marshal 
of  the  district  within  which  such  order  is  made,  and  he  shall 
execute  the  same  with  all  convenient  dispatch;  and  pending 
the  execution  of  such  order  such  Chinese  person  shall  remain 
in  the  custody  of  the  United  States  marshal,  and  shall  not 
be  admitted  to  bail."  While  the  allowance  of  bail  pending 
appeal  is  within  the  inherent  power  of  the  courts  of  general 
jurisdiction,  the  statute  in  question  has  been  held  to  prohibit 
its  exercise,  upon  the  theory  that  the  order  of  deportation  is 
final ;  its  execution  merely  being  suspended  and  the  order  be- 
coming effective  in  event  of  the  appeal  being  unsuccessful. 
See  United  States  v.  Wong  Lee  Foo,  ante,  p.  252, 108  Pac.  488, 
and  authorities  therein  cited.  In  that  case  we  held  that  upon 
appeal  from  a  commissioner's  order  of  deportation  the  hear- 
ing before  a  district  judge  must  be  de  novo,  and  for  that 
reason  the  order  of  the  commissioner  became  vacated  by  the 
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perfection  of  the  appeal  and  the  statutory  provision  inopera- 
tive, but  upon  appeal  to  this  court  the  case  is  not  tried  de 
novo;  the  order  of  the  district  judge  is  only  suspended  and 
becomes  operative  upon  an  adverse  determination  of  the  ap- 
peal here. 

It  follows  that  bail  was  properly  denied ;  but,  as  we  are  of 
the  opinion  that  the  district  judge  erred  in  his  mandatory 
reference  for  the  purpose  of  taking  testimony,  and  basing  his 
order  of  deportation  upon  the  evidence  contained  in  the  re- 
port, the  order  appealed  from  is  reversed. 

KENT,  C.  J.,  and  DOAN  and  LEWIS,  JJ.,  concur. 


[Civil  No.  1140.    Filed  April  2,  1910.] 
[106  Pac.  479.] 

W.  D.  HALI/ADAY  and  A.  H.  LYON,  Plaintiffs  and  Ap- 
pellants, v.  M.  D.  HALL  and  MAY  NUMULLY,  De- 
fendants and  Appellees. 

Appeal  and  Ebbobt-Bond-^Justipication — Statutory  Provisions — 
Failure  to  Comply — Dismissal, — Civil  Code  1901,  paragraph  1516, 
providing  that  a  bond  on  appeal  shall  be  of  no  effect,  unless  accom- 
panied by  an  affidavit  of  justification  of  each  of  the  sureties,  etc., 
is  mandatory,  and  where  the  sureties  did  not  justify  in  accordance 
therewith,  or  at  all,  the  appellate  court  acquired  no  jurisdiction. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Yuma  County.  John  BL 
Campbell,  Judge.    Appeal  dismissed. 

Wupperman  &  Wupperman  and  H.  J.  Forgy,  for  Appel- 
lants. 

Fred  L.  Ingraham,  for  Appellees. 

PER  CURIAM. — This  case  must  be  dismissed,  for  the  rea- 
son that  the  sureties  upon  the  appeal  bond  have  not  justified 
in  accordance  with  the  requirements  of  paragraph  1516  of 
the  Revised  Statutes  of  1901,  or  at  all.  This  statute  is  man- 
datory. This  court  has,  therefore,  acquired  no  jurisdiction. 
McDonald  v.  Ellis,  4  Ariz.  189,  36  Pac.  37. 

The  appeal  is  dismissed. 

CAMPBELL,  J.,  not  sitting. 
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[Civil  No.  1089.    Filed  April  I,  1910.] 

[108  Pae.  260.] 

JOHN  CONCHIN,  Plaintiff  and  Appellant,  ▼.  EL  PASO  & 
SOUTHWESTERN  RAILROAD  COMPANY,  a  Corpo- 
ration, Defendant  and  Appellee. 

1.  Master  and  Servant— Injuries  to  Third  Person — Acts  Within 

Scope  or  Employment.— Before  the  master  can  be  held  liable  for 
the  negligence  or  wrongful  act  of  his  servant,  it  must  appear  that 
the  servant  was  engaged  at  the  time  in  the  performance  of  the 
duties  of  his  employment,  and  if  so  engaged,  and  the  wrongful  act 
was  performed  in  connection  with  such  duties  and  in  apparent  fur- 
therance of  their  accomplishment,  the  master  is  liable,  though  the 
act  be  in  excess  of  the  authority  conferred  by  him  or  in  violation 
of  his  express  directions,  provided  it  was  not  done  in  furtherance 
alone  of  the  servant's  personal  ends. 

2.  Same — Same — Same. — A  servant  employed  as  a  watchman  to  protect 

railroad  property  and  to  eject  trespassers  has  implied  authority 
to  use  force  when  necessary,  and  hence  in  shooting  a  trespasser  on 
the  property  such  servant  acted  within  the  scope  of  his  employment. 
8.  Railroads — Injury  to  Trespasser. — A  railroad  is  liable  to  a  tres- 
passer on  its  grounds  only  for  willful  or  wanton  injury. 
4.  Negligence — "Willful" — "Wanton." — An  act  is  wiUful  where  the 
resulting  injury  is  intentional  or  the  natural  and  probable  conse- 
quence of  the  act.  The  word  "wanton"  is,  however,  more  compre- 
hensive, and  to  constitute  "wantonness"  it  is  not  essential  that  the 
injury  should  have  been  intentional  or  the  probable  consequence  of 
the  wrongful  act;  it  sufficing  that  the  act  indicates  a  reckless  dis- 
regard of  the  rights  of  others,  a  reckless  indifference  to  results, 
or  that  the  injury  is  the  likely  and  not  improbable  result  of  the 
wrongful  act. 

5.  Master  and  Servant — Injury  to  Third  Person — "Wantonness." — 

A  railroad  watchman  employed  to  guard  the  railroad  property  and 
keep  off  trespassers,  and  who,  on  a  trespasser's  failing  to  halt  when 
commanded  so  to  do,  fired  on  and  shot  the  trespasser,  was  guilty 
of  conduct  constituting  "wantonness." 

6.  Railroads — Injury   to    Trespasser — Contributory   Negligence. — 

A  trespasser  on  railroad  property,  who  was  shot  by  a  railroad  watch- 
man, was  not  guilty  of  contributory  negligence  in  failing  to  halt 
when  called  on  so  to  do  by  the  watchman. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  Cochise  County.  Fletcher 
M.  Doan,  Judge.    Reversed. 
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The  facts  are  atated  in  the  opinion. 

William  B.  Cleary,  for  Appellant 

Anything  done  by  the  watchman  in  the  course  of  the  em- 
ployment, even  though  he  exceeded  his  authority,  was  the  act 
of  the  company,  binding  it  in  damages  for  its  negligent  per- 
formance; the  mere  fact  that  the  watchman  was  a  deputy 
sheriff  did  not  excuse  the  company  for  his  act.  St.  Louis  U. 
T.  C.  v.  Hockett,  58  Ark.  381,  41  Am.  St.  Eep.  105,  24  S.  W. 
881.  "A  railroad  company  employing  a  servant  who  hap- 
pens to  be  a  public  officer  acquires  no  immunity  from  such 
employment  .  .  .  ;  the  character  of  the  servant's  act  is  to 
be  determined  in  the  same  way  and  upon  the  same  principles 
as  if  he  was  not  a  public  officer  at  all  .  .  .  ;  if ,  while  acting 
within  the  general  scope  of  his  employment,  he  simply  dis- 
regards his  master's  orders  or  exceeds  his  powers,  the  master 
will  be  responsible  for  his  conduct."  Sharp  v.  Erie  Railroad 
Co.,  184  N.  Y.  100,  76  N.  E.  923,  6  Ann.  Cas.  250. 

Herring,  Sorin  &  Ellinwood,  for  Appellee. 

The  allegation  of  the  complaint  "that  the  said  Stafford  was 
then  and  there  acting  within  the  scope  of  his  employment"  is 
a  mere  conclusion  and  not  a  statement  of  any  fact,  and  is 
insufficient.  Davis  v.  Houghtellin,  33  Neb.  582,  50  N.  W.  766, 
14  L.  R.  A.  737;  Snyder  v.  H.  &  St  Jo.  R.  R.  Co.,  60  Mo. 
413.  A  master  is  liable  for  the  act  of  his  servant  done  in  the 
course  of  his  employment  about  his  master's  business.  Wood 
on  Master  and  Servant,  522.  A  master  is  not  liable  for  acts 
of  his  servant  not  within  the  scope  of  his  employment.  Tuller 
▼.  Voght,  13  111.  277-285;  Oxford  v.  Peter,  28  El.  434;  C.  M. 
&  St.  P.  Ry.  Co.  v.  West,  125  111.  320-323,  8  Am.  St.  Rep. 
380,  17  N.  E.  788;  N.  C.  C.  Ry.  Co.  v.  Oastha,  128  111.  613- 
617,  21  N.  E.  522,  4  L.  R.  A.  481;  C.  B.  <fe  Q.  Ry.  Co.  v. 
Casey,  9  111.  App.  632 ;  Foster  v.  Essex  Bank,  17.  Mass.  478. 
508,  510,  9  Am.  Dec.  168,  Merchants'  Bank  v.  Bank  of  Colum- 
bia, 5  Wheat.  (U.  S.)  326,  5  L.  Ed.  100;  Bolinbroke  v.  Sunn- 
don  Local  Board,  8  Ad.  &  E.  512 ;  Bailey  v.  Manchester  Ry. 
Co.,  L.  R.  7  C.  P.  420;  Evans'  Ewell  on  Agency,  marg.  p. 
489;  Wood  on  Master  and  Servant,  522;  Story  on  Agency, 
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9th  ed.,  sees.  456-456a;  14  Am.  &  Eng.  Ency  of  Law,  1st  ed., 
pp.  818-825 ;  Thames  Steamboat  Co.  v.  Housatonic  By.  Co.,  24 
Conn.  40,  53,  54,  56,  63  Am.  Dec.  154;  McCann  v.  Tillingkast, 
140  Mass.  327,  5  N.  E.  164;  Cleveland  v.  Newson,  45  Mich. 
62,  7  N.  W.  222;  Cantrell  v.  Colwell,  40  Tenn.  471;  Golden 
v.  Newbrand,  52  Iowa,  59,  35  Am.  Bep.  257,  2  N.  W.  537. 

DOE,  J. — The  plaintiff  (here  appellant)  brought  his  action 
seeking  to  recover  damages  from  the  defendant  for  injuries 
inflicted  by  a  watchman  in  its  employ.  In  the  first  cause  of 
action  plaintiff,  in  substance,  alleges :  That  the  defendant  em- 
ployed one  Stafford  as  watchman  of  all  its  property  at  cer- 
tain railroad  yards  on  its  line  of  road,  to  guard  its  said 
property  from  depredations,  to  apprehend  and  turn  over  to  a 
peace  officer  for  arrest  all  persons  who  he  believed  had  com- 
mitted or  attempted  to  commit  any  depredation  upon  its  said 
property,  to  ascertain  the  identity  of  and  to  keep  off  and 
frighten  away  from  said  premises  and  property  all  persons 
acting  in  a  suspicious  manner,  and  armed  him  with  a  revolver 
to  carry  out  his  said  employment.  That  plaintiff,  about  3 
o'clock  in  the  morning,  while  passing  the  place  where  Stafford 
was  stationed  as  such  watchman  in  a  peaceable  manner,  and 
without  having  committed  or  intending  to  commit  any  depre- 
dation upon  its  property,  was  fired  upon  by  Stafford,  who 
called  to  him  to  halt,  but  that  plaintiff,  being  frightened,  ran. 
That  Stafford  continued  to  fire  toward  him  and  hit  him  in  the 
knee,  but  that  Stafford  did  not  intend  to  hit,  but  only  to 
frighten,  him.  For  a  second  cause  of  action,  in  addition  to 
the  foregoing  matters,  plaintiff  alleges  that  Stafford  was,  at 
the  time,  a  deputy  sheriff,  but  does  not  allege  that  he  was 
acting  in  such  a  capacity  at  the  time  of  the  acts  complained  of. 
Defendant  filed  general  demurrers  which  were  sustained,  and, 
plaintiff  declining  to  amend,  judgment  was  rendered  for  de- 
fendant, and  from  said  judgment  plaintiff  prosecutes  this 
appeal.  His  only  assignment  of  error  is  predicated  upon  the 
action  of  the  court  in  sustaining  the  demurrers. 

The  question  presented  by  this  appeal  may  most  conve- 
niently be  determined  by  a  consideration  of  the  propositions 
advanced  by  appellee  in  support  of  its  demurrers  and  in  the 
order  stated;  the  same  being:  First.  That  the  acts  complained 
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of  were  without  the  scope  of  the  watchman's  employment. 
Second.  That  the  complaint  was  fatally  defective  in  failing 
to  negative  that  the  plaintiff  was  a  trespasser,  the  injuries 
having  been  inflicted  upon  the  premises  of  the  defendant  and 
the  action  based  upon  mere  negligence.  Third.  That  the 
plaintiff,  being  a  trespasser  to  whom  the  defendant  owed  no 
duty  except  not  to  wantonly  or  willfully  inflict  injury  upon 
him,  the  complaint  is  defective,  in  that  it  fails  to  charge 
wanton  or  willful  injury  and  alleges  mere  negligence  on  the 
part  of  the  defendant.  Fourth.  That  by  running  away  in- 
stead of  stopping  when  challenged  plaintiff  was  guilty  of  such 
contributory  negligence  as  to  prevent  recovery. 

While  plaintiff's  allegations  that  the  acts  complained  of 
were  within  the  scope  of  Stafford's  employment  are  mere  con- 
clusions and  to  be  treated  as  surplusage,  yet  all  allegations 
of  fact  contained  in  the  complaint  which  are  properly  pleaded 
must,  for  the  purpose  of  this  case,  be  treated  as  true.  It 
is  alleged  in  the  complaint  that  Stafford  was  employed  as  a 
watchman  to  protect  the  defendant's  premises  and  property 
from  depredation,  to  ascertain  the  identity  of  persons  who 
might  commit  or  attempt  to  commit  such  depredation,  "to 
apprehend  and  turn  over  to  a  peace  officer  for  arrest  all  per- 
sons who  he  had  reason  to  believe  or  did  believe  had  committed 
or  attempted  to  commit  any  crime  against  the  property,"  to 
keep  off  and  frighten  away  from  the  property  all  persons  act- 
ing in  a  suspicious  manner,  and  "that  said  Stafford  was  armed 
by  defendant  with  a  revolver  to  carry  out  his  said  employ- 
ment." 

The  words  "within  the  scope  of  his  employment,"  as  ap- 
plied to  the  liability  of  a  master  for  the  wrongful  acts  of  his 
servant,  are  probably  not  susceptible  of  any  satisfactory  defini- 
tion of  general  application ;  each  case  must  be  determined  by 
the  particular  facts  and  circumstances  surrounding  it.  Be- 
fore the  master  can  be  held  liable  for  the  negligence  or  wrong- 
ful act  of  his  servant,  it  must  appear  that  the  servant  was 
engaged  at  the  time  in  the  performance  of  the  duties  of  his 
employment,  and  if  so  engaged,  and  the  wrongful  act  was 
performed  in  connection  with  such  duties  and  in  apparent 
furtherance  of  their  accomplishment,  the  master  will  be  liable, 
even  though  the  act  be  in  excess  of  the  authority  conferred 
by  him  or  in  violation  of  his  express  directions,  provided, 
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however,  that  it  is  not  done  in  furtherance  alone  of  the  per- 
sonal desires  or  ends  of  the  servant. 

The  intent  with  which  an  act  is  done  affords  a  more  reliable 
test  as  to  whether  it  is  within  the  scope  of  the  servant's 
employment  than  do  the  methods  of  its  accomplishment.  The 
nature  of  Stafford's  employment  carries  with  it  an  implied 
authority  to  use  force  when  necessary.  "And  even  where 
the  master  owes  no  duty  to  the  person  injured,  the  authority 
to  use  force  may  be  implied  from  the  nature  of  the  employ- 
ment so  as  to  render  the  master  liable,  even  though  the  ser- 
vant goes  beyond  the  necessity  of  the  situation  and  uses  more 
force  than  necessary.  For  instance,  the  authority  to  use  force 
is  ordinarily  implied  where  the  employee  is  a  watchman  or 
doorkeeper."  26  Cyc.  1541.  In  Rogahn  v.  Moore  Mfg.  dk 
Foundry  Co.,  79  Wis.  573,  48  N.  W.  669,  the  court  says: 
4 'Where  the  servant  is  authorized  to  use  force  against  an- 
other when  necessary  in  executing  his  master's  orders  or  in 
conducting  the  business  intrusted  to  him,  the  master  commits 
it  to  him  to  decide  what  degree  of  force  he  shall  use,  and  if 
through  misjudgment  or  violence  of  temper  the  servant  goes 
beyond  the  necessity  of  the  occasion,  and  gives  a  right  of 
action  to  another,  he  cannot  be  said,  as  to  third  persons,  to 
have  been  acting  beyond  the  line  of  his  duty,  or  to  have  de- 
parted from  his  master's  business."  The  New  York  court  of 
appeals  has  said:  "It  is  in  general  sufficient  to  make  the 
master  responsible  that  he  gave  to  the  servant  authority,  or 
made  it  his  duty  to  act  in  respect  to  the  business  in  which  he 
was  engaged  when  the  wrong  was  committed,  and  that  the  act 
complained  of  was  done  in  the  course  of  his  employment. 
The  master  in  that  case  will  be  deemed  to  have  consented  to 
and  authorized  the  act  of  the  servant,  and  he  will  not  be  ex- 
cused from  liability,  although  the  servant  abused  his  author- 
ity or  was  reckless  in  the  performance  of  his  duty,  or  inflicted 
an  unnecessary  injury  in  executing  his  master's  orders." 
Rounds  v.  Railroad  Co.,  64  N.  Y.  129,  21  Am.  Itep.  597. 

Applying  the  foregoing  tests  to  the  facts  alleged  in  the  com- 
plaint, it  seems  clear  that  Stafford  was  not  acting  independ- 
ently, but  strictly  within  the  scope  of  his  employment. 

Counsel  for  appellee,  in  his  second  proposition,  assumes  that 
the  complaint  is  based  upon  simple  negligence.  If  this  as- 
sumption be  true,  the  complaint  is  fatally  defective  in  failing 
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to  show  any  right  or  license  for  plaintiff's  presence  upon  the 
defendant's  premises,  for  clearly  the  defendant  would  not  be 
liable  to  a  trespasser  for  injuries  due  to  its  mere  negligence. 
The  plaintiff,  however,  could,  at  most,  have  been  a  trespasser 
to  whom  the  defendant  would  be  liable  for  willful  or  wanton 
injury,  which  brings  us  to  a  consideration  of  appellee's  third 
proposition. 

In  many  cases  the  words  "willful"  and  "wanton"  are 
treated  as  synonymous,  and  in  those  cases  where  an  attempt 
ha§  been  made  to  distinguish  them  it  has  usually  been  with 
reference  only  to  the  facts  of  the  particular  case.  An  act 
is  "willful"  where  the  resulting  injury  is  intentional  or  the 
natural  and  probable  consequence  of  the  act.  The  word 
"wanton"  is,  we  think,  more  comprehensive  than  "willful." 
To  constitute  "wantonness"  it  is  not  essential  that  the  injury 
should  have  been  intentional  or  the  probable  consequence  of 
the  wrongful  act ;  it  is  sufficient  that  the  act  indicates  a  reck- 
less disregard  of  the  rights  of  others,  a  reckless  indifference 
to  results,  or  that  the  injury  is  the  likely  and  not  improbable 
result  of  the  wrongful  act.  The  word  "likely"  is  here  used 
in  the  sense  of  something  more  than  possible  and  less  than 
probable.  '  *  Wantonly.  Done  in  a  licentious  spirit,  perversely, 
recklessly,  without  regard  to  propriety  or  the  rights  of  others ; 
careless  of  consequences,  and  yet  without  settled  malice."  2 
Bouvier's  Law  Dictionary,  1207. 

The  complaint  expressly  negatives  any  intent  to  inflict 
injury,  and  consequently  eliminates  the  element  of  willful- 
ness from  our  consideration.  It  only  remains  to  consider 
whether  the  pleader  has  negatived  wantonness  as  well.  We 
think  he  has  fallen  a  little  short  of  so  doing.  Stafford  had 
no  right  to  arrest  the  plaintiff  under  the  circumstances  al- 
leged in  the  complaint.  Crim.  Code  (Rev.  Stats.  1901),  c.  3, 
tit.  5.  The  injury  is  alleged  to  have  been  inflicted  in  the 
night  while  the  plaintiff  was,  at  most,  a  mere  technical  tres- 
passer upon  defendant's  right  of  way  and  was  guiltless  of 
the  commission  or  intent  to  commit  any  crime,  and  while  he 
was  retreating  to  avoid  apprehension  or  arrest,  or,  as  he  may 
well  have  thought,  a  felonious  assault.  In  firing  toward  and 
near  the  plaintiff  while  he  was  running,  and  in  the  night- 
time, though  without  intending  to  hit  him,  but  only  intending 
to  try  to  halt  or  frighten  him  away,  Stafford  must  have  known 
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that  injury  was  the  not  improbable  but  likely  result  of  his 
wrongful  act,  and  displayed  a  reckless  disregard  of  the  rights 
of  plaintiff  and  a  disregard  of  and  indifference  to  results  con- 
stituting wantonness. 

Appellee's  fourth  proposition  is  obviously  without  merit. 
There  is  nothing  in  the  complaint  from  which  a  duty  on  the 
part  of  plaintiff  to  halt  may  be  implied. 

Plaintiff,  in  his  second  cause  of  action,  alleges  that  Stafford 
was  a  deputy  sheriff;  but  the  facts  stated  do  not  indicate  that 
he  acted  in  such  capacity,  but  clearly  show  that  at  the  time  of 
the  injury  he  was  acting  in  the  capacity  of  watchman. 

For  the  foregoing  reasons,  the  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded  for  further  proceedings. 

KENT,  C.  J.,  and  CAMPBELL  and  LEWIS,  JJ.,  concur. 


NOTE. — At  to  master*!  civil  responsibility  for  wrongful  or  negligent 
act  of  his  servant  toward  one  who  has  no  elaim  upon  the  master  by 
reason  of  contract,  see  note  to  Bitchie  v.  Waller  (Conn.),  27  L.  R.  A. 
161. 


[Civil  No.  1148.    Filed  April  2,  1910.] 
[108  Pac.  482.] 

VERONDA  &  RECOLETTO,   Copartners,  Defendants   and 
Appellants,  v.  J.  T.  DOWDY,  Plaintiff  and  Appellee. 

1.  Mines  and  Minerals — Adverse  Claims — Description  of  Property. 

In  ejectment  to  recover  a  mining  elaim,  the  complaint,  alleging 
ownership  of  the  claim,  subject  to  the  paramount  title  of  the  United 
States,  properly  describing  it  by  name,  giving  the  mining  district, 
the  county  and  territory  where  located,  and  the  book  and  page 
where  the  location  notice  thereof  is  recorded  in  the  office  of  the 
county  recorder,  sufficiently  describes  the  claim,  under  the  express 
provisions  of  Civil  Code  of  1901,  paragraph  3249. 

2.  Same — Same — Same. — A  general  description  being  sufficient,  such  a 

description  is  not  defective  because  portions  of  the  claim  alleged  to 
be  unlawfully  withheld  are  described  as  "lots  1  and  3  in  block  B 
and  lot  3  in  block  A"  of  the  claim,  though  there  be  no  such  legal 
subdivisions  of  a  mining  claim. 
8.  Same — Same — Same. — Where  premises  are  known  by  a  particular 
name  or  designation,  they  may  be  sufficiently  described  by  such 
name  or  designation  in  a  complaint  in  ejectment. 
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4.  Simb — Samx. — Where  one  has  made  a  valid  location  on  public  land 
after  discovery  of  mineral  thereon,  mere  trespassers,  making  no 
claim  to  the  ground  under  the  public  land  laws,  cannot  oust  him 
from  possession  by  showing  that  the  land  is  more  valuable  for  some 
purpose  other  than  mining. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  Yavapai  County.  Rich- 
ard E.  Sloan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Boss  &  0 'Sullivan,  for  Appellants. 
Eobt.  E.  Morrison,  for  Appellee. 

CAMPBELL,  J. — Appellee  located  a  placer  mining  claim 
upon  the  unoccupied  public  lands  of  the  United  States. 
Thereafter  appellants  moved  into  and  occupied  some  buildings 
situated  within  the  limits  of  the  claim.  This  action  of  eject- 
ment was  brought  to  recover  possession  of  the  premises  and 
for  rent. 

Appellants  complain  of  the  overruling  of  their  demurrer 
to  the  complaint,  insisting  that  the  description  of  the  prop- 
erty is  insufficient.  The  complaint  alleges  ownership  of  the 
mining  claim,  subject  to  the  paramount  title  of  the  United 
States,  properly  describing  it  by  name,  giving  the  mining 
district,  the  county  and  territory  where  situated,  and  the 
book  and  page  where  the  location  notice  thereof  is  recorded 
in  the  office  of  the  county  recorder.  This  is  a  sufficient  de- 
scription of  a  mining  claim.    Eev.  Stats.  1901,  par.  5249. 

The  particular  portions  of  the  claim,  the  possession  of  which 
is  alleged  to  be  unlawfully  withheld,  are  described  as  being 
"lots  1  and  3  in  block  B  and  lot  3  in  block  A"  of  said  claim, 
it  is  contended  that,  there  being  no  such  legal  subdivisions 
of  a  mining  claim,  the  description  of  the  premises  sought  to 
be  recovered  is  insufficient.  It  is  sufficient  to  give  a  gen- 
eral description  of  the  premises.  Barclay  v.  Howell,  6  Pet. 
498,  8  L.  Ed.  477. 

Where  further  particular  description,  by  designations  by 
which  the  premises  are  known  and  may  be  identified  by  proof, 
are  given,  it  benefits,  rather  than  prejudices,  the  defendant* 
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If  such  particular  description  should  be  held  essential,  the 
description!  here  given  is  sufficient,  since,  where  premises  are 
known  by  a  particular  name  or  designation,  they  may  be 
sufficiently  described  by  such  name  or  designation.  Castro 
v.  Gill,  5  Cal.  40;  Doll  v.  Feller,  16  Cal.  432;  Hildreth  v. 
White,  66  Cal.  549,  6  Pac.  454;  Beard  v.  Federy,  3  Wall.  478, 
18  L.  Ed.  88;  15  Cyc.  93.  The  demurrer  was  properly  over- 
ruled. 

Error  is  assigned  that  the  trial  court  found  against  appel- 
lants' contention  that  the  ground  covered  by  the  claim  does 
not  contain  valuable  mineral  deposits,  and  counsel  cite  vari- 
ous decisions  of  the  Land  Department  and  of  the  courts  bear- 
ing upon  the  rights  of  a  mineral  claimant  as  against  persons 
claiming  the  land  for  other  purposes.  The  authorities  cited 
have  no  application  to  the  facts  of  this  case,  but  are  confined 
to  the  rights  of  claimants  of  different  classes  claiming  under 
the  public  land  laws.  Appellee  made  a  valid  location,  after 
a  discovery  of  mineral.  The  appellants,  being  mere  tres- 
passers, making  no  claim  to  the  ground  under  the  public 
land  laws,  cannot,  by  showing  that  the  land  is  more  valuable 
for  some  purpose  other  than  mining,  oust  him  from  posses- 
sion. 

The  judgment  of  the  district  court  is  affirmed. 

KENT,  C.  J.,  and  DOAN,  LEWIS,  and  DOE,  JJ.,  concur. 
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[Criminal  No.  282.    Filed  April  2,  1910.] 
[108  Pac  1134.] 

JESSE  E.  PEARCE,  Defendant  and  Appellant,  v.  TERRI- 
TORY OP  ARIZONA,  Respondent. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  Maricopa  County.  Ed- 
ward Kent,  Judge.    Affirmed. 

PER  CURIAM. — Appellant  was  convicted  of  murder  of 
the  second  degree,  and  appeals.  He  has  made  no  appearance 
by  counsel,  but,  as  required  by  the  statute,  we  have  carefully 
examined  the  record.  We  find  no  error  therein,  and  there- 
fore affirm  the  judgment  of  the  district  court. 

KENT,  C.  J.,  not  sitting. 


[Criminal  No.  283.    Filed  April  2,  1910.] 
[108  Pac.  1134.] 

JUSTIN  0.  ROSE,  Defendant  and  Appellant,  v.  TERRI- 
TORY OF  ARIZONA,  Respondent 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  Graham  County.  E.  W. 
Lewis,  Judge.    Reversed  and  defendant  discharged. 

A.  C.  Baker  and  John  McGowan,  for  Appellant. 

John  B.  Wright,  Attorney  General,  for  Respondent 

PER  CURIAM. — Appellant  was  convicted  of  the  murder 
of  one  Con  Sullivan,  and  appeals.  A  number  of  questions 
are  raised  by  the  assignments  of  error,  but,  in  the  view  w# 
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take  of  the  case,  we  need  consider  but  one.  It  is  urged  that 
the  testimony  is  insufficient  to  support  the  verdict  of  guilty. 
A  careful  consideration  of  the  record  compels  us  to  hold  that 
this  assignment  is  well  taken.  Much  of  the  testimony  is  hear- 
say. It  was  received  without  objection.  Being  in  the  rec- 
ord, it  no  doubt  served  to  mislead  the  jury.  We  do  not  con- 
ceive that  a  statement  of  the  testimony  will  serve  any  useful 
purpose.  There  not  being  sufficient  competent  evidence  of 
guilt  to  sustain  the  verdict,  the  judgment  entered  thereon 
is  reversed,  and  the  defendant  ordered  discharged  from  cus- 
tody. 

DOAN,  J.,  concurs  in  the  result.    LEWIS,  J.,  not  sitting. 


[Criminal  No.  284.    FUed  April  2, 1910.] 
[108  Pac.  1134.] 

E.  D.,  WOODDELL,  Defendant  and  Appellant,  v.  TERRI- 
TORY OF  ARIZONA,  Respondent. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Pima  County.  John  H. 
Campbell,  Judge.    Affirmed  by  divided  court. 

A.  A.  Worsley  and  Josiah  Ide,  for  Appellant 

Appellant  assigns  as  error:  (1)  The  overruling  of  his  de- 
murrer to  the  indictment;  (2)  the  exclusion  of  evidence  on 
the  trial;  (3)  that  the  verdict  of  the  jury  is  contrary  to  the 
law  and  evidence;  (4)  the  refusal  of  the  court  to  give  an 
instruction  requested  by  the  defendant. 

John  B.  Wright,  Attorney  General,  for  Respondent 

PER  CURIAM. — The  court  is  equally  divided  as  to  the 
reversal  of  the  judgment  in  this  case.  As  an  expression  of 
opinion  would  be  but  that  of  a  minority  of  the  court,  the 
judgment  of  the  trial  court  is  affirmed,  without  a  discussion 
of  the  questions  presented  by  the  appellant 

CAMPBELL,  J.,  not  sitting. 


EEPORTS  OF  CASES 

DETERMINED     IK 

THE  SUPREME  COURT 

OF    THE 

TERRITORY  OF  ARIZONA 

DURING  THE  TEAR  1911. 


[Civil  No.  1110.    Filed  January  14,  1911.] 
[112  Pac.  845.] 

GILA  VALLEY,  GLOBE  AND  NORTHERN  RAILWAY 
COMPANY,  Defendant  and  Appellant,  v.  JOHN  HALL, 
Plaintiff  and  Appellee. 

1.  Master  and  Servant— Injuries — Actions— Jury  Questions — As- 

sumption or  Risk. — In  an  action  against  a  railroad  company  for 
injuries  to  a  chainman  by  the  velocipede  on  which  he  was  riding' 
jumping  the  track,  claimed  to  have  been  caused  by  a  defective 
wheel,  whether  the  defects  in  the  wheel  were  plainly  observable,  so 
that  plaintiff  assumed  the  risk,  held  a  question  for  the  jury. 

2.  Same — Assumption  of  Risk— Obvious  or  Latent  Defects. — An  em- 

ployee does  not  assume  the  risk  of  injury  from  defects  in  appliances 
which  he  could  have  discovered  by  the  exercise  of  ordinary  care, 
but  only  assumes  the  risk  from  defects  which  were  known  to  him 
or  plainly  observable. 

8.  Same — Injuries  to  Servant — Knowledge  of  Danger — Evidence. — 
In  a  railroad  employee's  action  for  injuries  claimed  to  have  been 
caused  by  a  defect  in  a  velocipede  wheel,  causing  it  to  jump  the 
track,  evidence  of  a  statement  as  to  the  condition  of  the  wheel, 
made  a  short  time  before  the  accident  by  the  operator  of  the  veloci- 
pede, was  properly  excluded,  where  it  was  not  shown  with  reason- 
able certainty  that  plaintiff  heard  such  remark,  though  plaintiff 
and  the  speaker  were  near  each  other  when  the  remark  was  made. 

4.  New  Trial — Grounds — Excessive  Damages — Remission — Power  of 
Court. — Where  there  have  been  no  reversible  errors  of  law,  and  it 
appears  that  an  excessive  verdict  for  plaintiff  in  a  personal  injury 
action  resulted  from  too  liberal  views  held  by  the  jury  as  to  the 
damages  sustained,  rather  than  from  prejudice  or  passion,  the  court 
may  remit  such  part  of  the  verdict  as  it  deems  excessive  instead 
of  granting  a  new  trial,  but  where  it  appears  that  the  verdict  re- 
sulted from  prejudice  or  passion,  a  new  trial  should  be  granted. 

(270) 
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5.  AFPKAL  AMD  EUtOB — DISCRETION  OF  TRIAL  COURT — COURT'S  REDUCING 

Verdict. — Unless  it  clearly  appears  from  the  court  record  that  an 
excessive  verdict  in  a  personal  injury  action  resulted  from  prejudice 
or  passion,  rather  than  an  undue  liberality  exercised  by  the  jury 
in  awarding  damages,  the  trial  court's  action  in  remitting  a  part 
of  the  verdict  instead  of  granting  a  new  trial  will  not  be  disturbed. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,,  in  and  for  Gila  County.  Frederick 
S.  Nave,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Eugene  S.  Ives  and  S.  L.  Pattee,  for  Appellant. 

The  court  should  have  instructed  the  jury  to  return  a  ver- 
dict for  the  defendant.  If  the  evidence  is  such  that  a  verdict 
for  the  plaintiff  ought  not  to  be  permitted  to  stand,  it  is  the 
duty  of  the  court  to  direct  a  verdict  for  the  defendant.  Root 
v.  Fay,  5  Ariz.  19,  43  Pac.  527 ;  Randall  v.  Railroad  Co.,  109 
U.  S.  478,  3  Sup.  Ct.  322,  27  L.  Ed.  1003;  Richardson  v. 
Powers,  11  Ariz.  31,  89  Pac.  542.  Where  the  facts  proved 
are  equally  consistent  with  the  absence  of  negligence  as  with 
its  existence,  the  question  should  not  be  submitted  to  the  jury. 
McFadden  v.  Campbell,  13  Misc.  Rep.  158,  34  N.  Y.  Supp. 
136 ;  Bavlec  v.  Railroad  Co.,  59  N.  Y.  356,  17  Am.  Rep.  325. 
Where  the  servant  knows,  or  in  the  exercise  of  reasonable  and 
ordinary  care  should  know,  the  risks  to  which  he  is  exposed, 
he  will  as  a  rule  be  held  to  have  assumed  them.  "A  servant 
assumes  not  only  such  risks,  as,  from  the  nature  of  the  busi- 
ness as  ordinarily  conducted,  he  must  have  known,  but  also 
those  which  the  exercise  of  his  opportunities  for  inspection 
would  have  disclosed  to  him."  26  Cyc.  1196,  1204,  and  cases 
cited  in  note  17 ;  Thomas  v.  Missouri  Pacific  Ry.  Co.,  109  Mo. 
187,  18  S.  W.  980;  Larson  v.  St.  P.  M.  &  M.  R.  Co.,  43  Minn. 
423,  45  N.  W.  722.  An  excessive  verdict  may  not  be  cured 
by  a  remitter  required  by  the  court  as  a  condition  of  refusing 
a  new  trial,  in  cases  where  the  amount  of  damages  cannot  be 
measured  by  any  fixed  standard  or  determined  with  certainty. 
Southern  Pacific  Co.  v.  Fitchett,  9  Ariz.  128,  80  Pac.  359; 
Nunnally  v.  Taliaferro,  82  Tex.  286,  18  S.  W.  149. 
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A.  C.  Baker  and  Stoneman  ft  Jacobs,  for  Appellee. 

The  appellee  did  not  assume  the  risk.  He  could  not  as- 
sume the  risk  unless  he  had  knowledge  of  the  defect,  or  it 
was  plainly  observable  to  him.  The  true  test  is  not  in  the 
exercise  of  ordinary  care  to  discover  danger,  but  whether  the 
defect  is  known  or  fairly  observable  to  the  employee.  Choc- 
taw, 0.  &  G.  B.  Co.  v.  McDade,  191  U.  S.  64,  24  Sup.  Ct.  24, 
48  L.  Ed.  96;  Texas  &  P.  B.  Co.  v.  Archibald,  170  U.  S.  665, 
18  Sup.  Ct.  777,  42  L.  Ed.  1188.  The  practice  adopted  by 
all  the  courts  of  the  United  States,  with  practically  no  ex- 
ception, sustain  the  power  to  remit  in  actions  of  this  kind 
where  the  verdict  is  excessive,  and  this  power  extends  to  ac- 
tions of  tort  as  well  as  on  contracts.  2  Sedgwick  on  Damages, 
7th  ed.,  654;  Bank  of  Kentucky  v.  Ashley,  2  Pet.  (U.  S.)  327, 
7  L.  Ed.  440;  Kennon  v.  Gilmer,  131  U.  S.  22,  9  Sup.  Ct. 
696,  33  L.  Ed.  110.  "Any  party  may  remit  any  part  of  such 
verdict  or  judgment/ '  Rev.  Stats.  Ariz.  1901,  sec.  1450.  "A 
remitter  or  correction  made  as  provided  in  any  of  the  pre- 
ceding sections  shall,  from  the  making  thereof,  cure  any  error 
in  the  verdict  or  judgment  by  reason  of  such  excess."  Eev. 
Stats.  Arizona,  sec.  1455.  "Under  these  statutes,  as  at 
common  law,  the  court,  upon  the  hearing  of  a  motion  for  a 
new  trial,  may,  in  the  exercise  of  its  judicial  discretion,  either 
absolutely  deny  the  motion  or  grant  a  new  trial  generally, 
or  it  may  order  that  a  new  trial  be  had  unless  the  plaintiff 
elects  to  remit  a  part  of  the  verdict. "  Kennon  v.  Gilmer,  131 
U.  S.  22,  9  Sup.  Ct.  696,  33  L.  Ed.  110;  Nortliern  Pac.  Co.  v. 
Herbert,  116  U.  S.  642,  6  Sup.  Ct.  590,  29  L.  Ed.  755;  Cleve- 
land B.  Co.  v.  Beckett,  11  Ind.  App.  547,  39  N.  E.  429;  South- 
ern Pacific  Co.  v.  Tomlinson,  4  Ariz.  126,  33  Pac.  710. 

CAMPBELL,  J. — Appellee  was  in  the  employ  of  appellant 
as  chainman.  On  April  23,  1907,  he  was  engaged  with  an- 
other employee,  named  Ryan,  in  measuring  distances,  locat- 
ing mile-posts  on  appellant's  line  of  railway.  For  that 
purpose  they  used  a  three-wheeled  velocipede  furnished  by 
appellant.  This  velocipede  was  of  the  kind  ordinarily  used 
in  work  of  this  character,  with  a  gasoline  engine  for  motive 
power.  It  had  two  wheels  on  the  right-hand  side,  over  which 
was  the  engine,  and  a  seat  for  the  use  of  the  operator,  and  a 
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seat  in  front  For  another  pferson.  The  third  wheel  was  a  small 
wheel  on  the  left-hand  side,  nearly  opposite  the  front  wheel 
on  the  right-hand  side,  and  fastened  to  the  machine  by  a  bar 
extending  across  the  track.  On  the  day  mentioned,  Hall  and 
Ryan  were  upon  this  velocipede  on  plaintiff's  line  of  railway, 
Ryan  operating  the  machine  and  Hall  sitting  in  front.  While 
the  velocipede  was  going  at  a  speed  of  from  eight  to  twelve 
miles  an  hour,  it  suddenly  left  the  track,  going  to  the  left, 
the  side  on  which  was  situated  the  one  small  wheel.  Hall  was 
thrown  in  front  of  it  and  run  over,  sustaining  severe  injuries. 
This  action  was  brought  against  the  railroad  company  to  re- 
cover damages  for  the  injuries  so  received,  it  being  alleged 
that  the  flange  on  the  third  or  small  wheel  was  worn  and 
cracked,  and  that  by  reason  of  such  condition  the  machine  left 
the  track,  and  that  the  company  was  negligent  in  furnishing 
such  velocipede.  Appellant  answered,  denying  the  negligence 
alleged,  pleading  contributory  negligence,  and  that  Hall  knew 
or  might  have  known  the  condition  of  the  velocipede  and 
assumed  the  risk  of  the  injuries  resulting  from  the  alleged 
defect.  The  jury  returned  a  verdict  for  $10,000.  A  motion 
for  a  new  trial  was  made,  and  prior  to  its  determination  Hall 
voluntarily  remitted  $5,000  from  the  amount  of  the  verdict. 
Thereafter,  the  court  denied  the  motion  for  a  new  trial  and 
entered  judgment  in  favor  of  the  plaintiff  for  $5,000  and  costs. 
From  this  judgment  and  from  the  order  denying  the  motion 
for  new  trial,  the  railway  company  appeals. 

We  shall  consider  the  assignments  of  error  in  the  order 
in  which  they  are  argued  by  counsel.  It  is  first  insisted  that 
the  court  should  have  directed  a  verdict  at  the  close  of  the 
plaintiff's  case,  for  the  reason,  as  contended,  that  the  testi- 
mony showed  that  at  the  time  the  velocipede  left  the  track  it 
was  going  north  around  a  right-hand  curve,  and  therefore,  as 
stated  by  counsel,  "would  be  impelled  by  centrifugal  force 
toward  the  outer  rail,  and  the  two  wheels  on  the  right-hand 
side  would  be  held  against  the  rail  on  that  side,  and  the  flange 
on  the  left-hand  or  third  wheel  impelled  away  from  the  rail. 
The  application  of  this  natural  law  would  result  in  the  con- 
stant tendency  on  the  part  of  the  machine  to  keep  straight 
ahead,  and  thus  the  flange  on  the  left-hand  side  would  be 
kept  away  from  the  rail,  and  its  condition  would  have  no 
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effect  while  going  around  such  a  curve,  and  thus  the  condi- 
tion of  the  flange  could  have  no  effect. ' '  The  testimony  shows 
that  the  wheel  in  question  was  badly  worn  and  gouged,  and 
there  is  expert  testimony  to  the  effect  that  the  tendency  of  a 
wheel  in  such  condition  is  to  mount  the  rail.  It  is  true  that 
the  plaintiff  testified  that  the  accident  occurred  on  the  curve. 
However,  in  another  portion  of  his  testimony,  he  states  that 
at  the  time  of  the  accident  the  car  was  just  going  off  the  curve 
on  a  tangent.  The  testimony  of  Ryan,  the  operator  of  the 
ear,  who  later  visited  and  observed  the  scene  of  the  accident, 
is:  "At  the  point  where  the  gasoline  car  left  the  track,  the 
situation  of  the  road  with  reference  to  being  curved  or  tangent 
was  just  coming  off  a  curve,  a  right-hand  curve,  and  going 
on  a  tangent.  The  car  was  just  going  off  a  right-hand  curve 
when  the  accident  occurred."  It  is  argued  by  counsel  for 
appellee,  with  much  show  of  reason  and  supported  by  testi- 
mony of  expert  witnesses,  that  in  leaving  the  curve  the  car 
was  thrown  against  the  left-hand  rail,  and  that  the  flange  of 
the  small  wheel,  because  of  its  defects,  failed  to  perform  its 
functions.  A  careful  consideration  of  the  whole  record  con- 
vinces us  that  the  jury  was  warranted  in  finding  that  the 
accident  resulted  from  the  defective  wheel. 

It  is  further  insisted  that  the  court  erred  in  not  directing 
a  verdict  for  the  defendant,  for  the  reason  that  the  evidence 
showed  that  the  defects  of  the  wheel  were  plainly  observable, 
and  the  danger  easily  appreciated,  and  that  therefore  the 
plaintiff  assumed  the  risk.  It  is  true  that  the  defects  should 
have  been  discerned  by  anyone  whose  duty  it  was  to  inspect 
wheels,  but  Hall  was  not  an  inspector,  nor  did  he  have  any- 
thing to  do  with  the  operation  of  the  car.  His  only  connec- 
tion with  it  was  to  ride  upon  it  from  place  to  place,  in  locating 
mile-posts.  Nor  does  it  seem  possible  to  say,  as  a  matter  of 
law,  that  he  should  have  appreciated  the  danger  had  he  known 
the  condition  of  the  wheel.  He  had  but  little  experience 
with  machines  of  that  character.  It  does  not  appear  that 
he  had  ever  used  any  other  track  velocipede,  and  it  does  ap- 
pear that  he  had  been  employed  on  the  one  in  question  but 
about  fourteen  hours  at  the  time  of  the  accident.  One  with- 
out experience  in  such  matters  might  observe  that  the  wheel 
was  worn  and  yet  not  appreciate  that  it  was  in  such  condi- 
tion as  to  be  dangerous.    In  fact,  the  record  in  this  case  dis- 
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closes  a  wide  difference  of  opinion  among  those  who  qualified 
as  experts,  as  to  whether  or  not  an  accident  was  likely  to  re- 
sult from  a  wheel  in  the  condition  in  which  this  one  was  shown 
to  have  been.  The  court  did  not  err  in  permitting  the  case 
to  go  to  the  jury. 

Appellant  contends  that  the  court  in  its  instructions  erred 
in  stating  the  rule  of  assumption  of  risk  by  an  employee,  in 
that  it  limited  the  defects,  the  risk  of  injury  from  which  the 
plaintiff  assumed,  to  those  which  he  actually  knew  or  those 
which  were  plainly  observable  to  him,  and  insists  that  an  em- 
ployee also  assumes  the  risk  of  those  he  might  or  ought  to 
have  known  through  ordinary  care.  There  are  authorities 
which  support  this  contention,  but  the  question  is  determined 
to  the  contrary  by  our  appellate  court.  "Upon  this  question 
the  true  test  is  not  in  the  exercise  of  care  to  discover  dangers, 
but  whether  the  defect  is  known  or  plainly  observable  by  the 
employee.' '  Choctaw  etc.  R.  R.  Co.  v.  McDade,  191  U.  S. 
64,  24  Sup.  qt.  24,  48  L.  Ed.  96. 

The  refusal  of  the  court  to  permit  Ryan,  the  operator  of 
the  car,  to  testify  to  a  remark  made  concerning  the  condition 
of  the  wheel,  a  short  time  before  the  accident,  is  assigned  as 
error.  Hall,  Ryan,  and  one  Regna  were  in  the  neighborhood 
of  the  velocipede  when  Regna  commented  upon  this  alleged 
defect.  Ryan  was  unable  to  state  that  Hall  took  any  part 
in  the  conversation,  could  not  state  how  far  he  was  from  Regna 
at  the  time,  and  there  is  nothing  in  the  record  to  indicate  with 
any  reasonable  certainty  that  he  heard  the  remark.  There- 
fore the  testimony  was  properly  excluded. 

The  remaining  important  question  in  the  case  is  whether 
the  court  erred  in  rendering  judgment  for  the  amount  of  the 
verdict  less  the  sum  remitted  by  the  appellee.  It  is  insisted 
by  appellant  that  the  court  should  have  granted  a  new  trial 
for  the  reason  that  it  is  beyond  the  power  of  a  court  to  permit 
a  remittitur  where  the  damages  are  unliquidated  and  the  ver- 
dict excessive.  The  question  has  heretofore  been  before  this 
court  in  two  cases.  Southern  Pacific  Co.  v.  Tomlinson,  4  Ariz. 
126,  33  Pac.  710,  was  an  action  to  recover  damages  for  death 
by  wrongful  act,  under  a  statute  permitting  the  jury  "to  give 
such  damages  as  they  may  think  proportioned  to  the  injuries 
resulting  from  said  death."  A  verdict  for  $50,000  was  re- 
turned, from  which  the  plaintiff  remitted  $31,998,  and  judg- 
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ment  was  entered  for  the  remainder.  The  power  of  the  trial 
court  to  permit  the  remittitur  was  questioned,  but  it  was  held : 
"A  trial  court  has  the  power,  where  excessive  damages  have 
been  allowed  by  the  jury,  and  where  the  motion  to  set  aside 
the  verdict  is  based  upon  this  ground,  to«make  a  remission  a 
condition  precedent  to  overruling  the  motion.  The  exercise  of 
this  power  rests  in  the  sound  discretion  of  the  court.  This 
doctrine  is  affirmed  in  the  case  of  Cattle  Co.  v.  Mann,  130 
U.  S.  74,  9  Sup.  Ct.  458,  32  L.  Ed.  854;  also  in  Railroad  Co. 
▼.  Herbert,  116  U.  S.  642,  6  Sup.  Ct.  590,  29  L.  Ed.  755.  Of 
course,  if  it  is  apparent  to  the  trial  court  that  the  verdict 
was  the  result  of  passion  or  prejudice,  a  remittitur  should  not 
be  allowed,  but  the  verdict  should  be  set  aside.  In  passing 
upon  this  question,  the  court  should  not  look  alone  to  the 
amount  of  damages  awarded,  but  to  the  whole  case,  to  de- 
termine the  existence  of  passion  or  prejudice,  and  to  deter- 
mine how  far  such  passion  or  prejudice  may  have  operated 
in  influencing  the  finding  of  any  verdict  against  the  defend- 
ant. When  the  circumstances,  as  they  may  appear  to  the 
trial  court,  indicate  that  the  jury  deliberately  disregarded  the 
instructions  of  the  court,  or  the  facts  of  the  case,  a  remittitur 
should  not  be  allowed,  but  a  new  trial  should  be  granted.  If 
they  do  not  so  indicate,  and  the  plaintiff  voluntarily  remits 
so  much  of  the  damages  as  may  appear  to  be  excessive,  the 
court,  in  its  discretion,  may  allow  the  remission  and  enter 
judgment  accordingly.' '  In  Southern  Pacific  Co.  v.  Fitchett, 
9  Ariz.  128,  80  Pac.  359,  the  verdict  was  for  $1,000  for  "in- 
juries to  feelings,' '  from  which  the  plaintiff,  upon  the  sug- 
gestion of  the  trial  court,  remitted  $600.  This  eourt  held 
that  it  was  apparent  that  the  jury  was  influenced  by  passion 
or  prejudice,  and  that  therefore  a  new  trial  should  have  been 
granted.  We  further  sought  to  distinguish  the  facts  in  that 
case  from  the  Tomlinson  case,  suggesting  that  in  the  latter  the 
damages  were  susceptible  of  accurate  computation  from  the 
evidence.  We  are  not  now  prepared  to  adhere  to  the  views 
so  expressed.  Both  are  cases  of  unliquidated  damages.  In 
the  one  case  no  less  than  the  other,  the  jury's  verdict  repre- 
sents the  damages  "proportioned  to  the  injuries  resulting" 
in  the  opinion  of  the  jury,  based  upon  evidence  that  affords 
no  basis  for  exact  computation.  If  there  is  a  difference,  it  is 
one  of  degree  rather  than  one  of  kind.    There  is  authority  for 
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the  position  that  in  no  case  of  unliquidated  damages  should 
the  court  permit  a  remission  where  the  verdict  is  excessive, 
without  the  consent  of  the  defendant,  but  as  we  now  view  it, 
the  great  weight  of  authority  supports  the  practice.  Northern 
Pacific  R.  R.  Co.  v.  Herbert,  116  U.  S.  642,  6  Sup.  Ct.  590, 
29  L.  Ed.  755;  Arkansas  Cattle  Co.  v.  Mann,  130  U.  S.  69,  9 
Sup.  Ct.  458,  32  L.  Ed.  854;  Kennon  v.  Oilmer,  131  U.  S.  22, 
9  Sup.  Ct.  696,  33  L.  Ed.  liO;  29  Cyc.  1022,  1023,  and  cases 
cited. 

It  is  argued  that  to  permit  a  remittitur,  or  to  require  it  as 
a  condition  of  refusing  a  new  trial,  is  to  substitute  the  court's 
judgment  for  that  of  a  jury,  to  the  latter  of  which  the  de- 
fendant is  entitled.  But  it  is  to  the  jury's  judgment  that 
defendants  object  when  they  appeal  to  the  court  for  new  trials 
on  the  ground  of  excessive  verdicts.  The  trial  court  has  un- 
doubted power  to  determine  whether  the  verdict  is  or  is  not 
excessive,  and  in  considering  the  question  usually  determines 
in  its  own  mind  the  maximum  amount  for  which  a  verdict 
could  with  propriety  be  permitted  to  stand.  Where  there  has 
been  no  error  of  law  committed  which  would  require  a  re- 
trial, and  it  appears  that  the  excessive  verdict  has  resulted 
from  too  liberal  views  as  to  the  damages  sustained,  rather  than 
from  prejudice  or  passion,  to  permit  a  remission  of  the  ex- 
cess, instead  of  putting  the  parties  to  the  expense  of  a  new 
trial,  promotes  justice  and  puts  an  end  to  the  litigation.  Of 
course,  if  it  appears  that  the  verdict  is  tainted  by  prejudice 
or  passion,  and  does  not  represent  the  dispassionate  judgment 
of  the  jury  upon  the  question  of  the  right  of  the  plaintiff  to 
recover,  a  new  trial  should  be  granted.  But  we  think  that  the 
trial  court  is  in  a  better  position  to  determine  whether  the 
verdict  is  so  tainted  than  is  this  court,  and  that  unless  it 
clearly  appears  from  the  record  that  the  excessive  verdict  re- 
sulted from  prejudice  dy  passion,  rather  than  from  that  liber- 
ality which  jurors  sometimes  exercise  in  cases  which  appeal 
to  men's  sympathies,  we  should  accept  the  trial  court's  deter- 
mination. The  trial  court  in  this  case  has  determined  that 
the  jury  was  not  influenced  by  passion  or  prejudice,  and  we 
see  no  reason  for  not  accepting  its  conclusion.      •«- 

Other  rulings  of  the  court  are  assigned  as  error  and  have 
received  our  consideration,  but  they  are  not  of  sufficient  im- 
portance to  warrant  discussion  here.    We  find  no  reversible 


278  Gila  Valley  etc.  Ry.  Co.  v.  Hall.      [13  Ariz. 

error  in  the  record,  and  affirm  the  judgment  of  the  district 
court. 

KENT,  C.  J.,  and  LEWIS  and  DOE,  JJ.,  concur. 

DOAN,  A.  J.,  Specially  Concurring. — I  concur  in  the  re- 
sult arrived  at  in  this  case,  but  not  in  the  analyses  given  of 
the  opinion  of  this  court  in  the  Fitchett  case.  This  court  held 
in  the  Tomlinson  case  that  a  trial  court  has  the  power  to  make 
a  remission  of  excessive  damages  a  condition  precedent  to 
denying  a  new  trial,  but  said:  "If  it  is  apparent  to  the  trial 
court  that  the  verdict  was  the  result  of  passion  or  prejudice, 
a  remittitur  should  not  be  allowed,  but  the  verdict  should  be 
set  aside.  .  .  .  When  the  circumstances  as  they  may  appear 
to  the  trial  court  indicate  that  the  jury  deliberately  disre- 
garded the  instruction  of  the  cqurt,  or  the  facts  of  the  case,  a 
remittitur  should  not  be  allowed,  but  a  new  trial  should  be 
granted.  If*  they  do  not  so  indicate,  and  the  plaintiff  volun- 
tarily remits  so  much  of  the  damages  as  may  appear  to  be 
excessive,  the  court,  in  its  discretion,  may  allow  the  remission 
and  enter  judgment  accordingly."  In  the  Fitchett  case,  this 
court  held  that  it  was  apparent  that  the  jury  was  influenced 
by  passion  or  prejudice,  and  that,  therefore,  a  new  trial  should 
have  been  granted. 

The  trial  court  in  the  case  now  under  consideration  has 
determined  that  the  jury  was  not  influenced  by  passion  or 
prejudice;  the  record  discloses  no  reason  for  refusing  to  ac- 
cept its  conclusion;  the  affirmance  of  the  judgment  of  the 
lower  court  is,  therefore,  in  perfect  harmony  with  the  former 
rulings  of  this  court  in  both  the  Tomlinson  and  Fitchett 
cases. 
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[Civil  No.  1114.    Filed  January  16, 1911.] 
[112  Pac.  844.] 

PHOENIX  RAILWAY  COMPANY,  a  Corporation,  Defend- 
ant  and  Appellant,  v.  LEE  H.  LANDIS,  Administrator 
of  the  Estate  of  GEORGE  W.  SANDERS,  Deceased, 
Plaintiff  and  Appellee. 

Trial — Instructions — Omissions — Necessity  for  Request. — An  in- 
struction that,  in  determining  damages  for  negligent  death,  the  jury 
could  consider  decedent's  habits,  is  not  prejudicial  error  for  failing 
to  specify  the  habits  subject  to  consideration,  in  the  absence  of  a 
request  for  an  instruction  covering  the  omission. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  Yavapai  County.  Rich- 
ard E.  Sloan,  Judge.    Affirmed. 

On  rehearing.    Affirmed. 

For  former  opinion,  see  ante,  p.  80,  108  Pac.  247. 

PER  CURIAM. — In  our  former  opinion  in  this  case  we 
affirmed  the  judgment  of  the  lower  court,  but  subsequently 
granted  a  rehearing,  in  order  that  we  might  further  consider 
whether  the  lower  court  committed  error  in  giving  an  instruc- 
tion upon  the  measure  of  damages  which  charged  the  jury  that 
in  determining  the  measure  of  damages  they  should  take  into 
consideration  the  habits  of  deceased,  but  failed  to  specify  par- 
ticularly what  habits  they  were  authorized  to  so  consider. 

If  appellant  desired  that  the  court  instruct  with  greater 
particularity  as  to  what  habits  should  be  considered  it  should 
have  presented  to  the  court  and  requested  the  giving  of  in- 
structions fully  covering  the  subject  in  accordance  with  its 
view  of  the  law.  Having  failed  so  to  do,  it  is  not  now  entitled 
to  complain  of  the  omission.  This,  we  think,  is  the  generally 
accepted  view.  Backus  v.  Fort  Street  Union  Depot,  169  U.  S. 
557,  18  Sup.  Ot.  445,  42  L.  Ed.  853;  Kansas  City  etc.  By.  Co. 
v.  Henrie,  87  Ark.  443,  112  S.  W.  967;  Galveston  Oil  Co.  v. 
Malin,  60  Tex.  645 ;  Sharon  v.  Winnebago  Furniture  Mfg.  Co., 
141  Wis.  185,  124  N.  W.  299;  Warren  etc.  B.  Co.  v.  Waldrop 


Heklick  v.  Hogb.  [13  Ariz. 


(Ark.),  123  S.  W.  792;  Oreenway  v.  Taylor  Co.,  144  Iowa, 
332,  122  N.  W.  943. 

No  prejudicial  error  appearing,  the  judgment  of  the  lower 
court  is  affirmed. 

The  CHIEF  JUSTICE,  being  disqualified,  took  no  part  in 
the  determination  of  this  cause. 


[Civil  No.  1184.    Filed  January  17,  1911.] 
[112  Pae.  844.] 

HANS  HERLICK,  Petitioner,  v.  LEO.  M.  HOGE,  JOHN 
P.  ORME  and  W.  K.  BO  WEN,  as  and  Composing  the 
Board  of  Supervisors  of  the  County  of  Maricopa,  Terri- 
tory of  Arizona,  and  CARL  HAYDEN,  as  Sheriff  of 
Said  Maricopa  County,  Arizona. 

Intoxicating  Liquors — Licenses — Mandamus  to  Compel  Issuance  or 
License. — In  view  of  Laws  of  1903,  No.  80,  section  1,  prohibiting 
the  issuance  of  a  license  to  sell  liquors  in  less  quantities  than  five 
gallons  within  six  miles  of  any  camp  of  men  engaged  in  the  con- 
struction or  repair  of  any  public  work,  where  twenty-five  or  more 
men  are  employed,  a  peremptory  writ  of  mandamus  will  not  be 
granted  to  compel  the  issuance  of  a  license  to  sell  liquor  in  an  in- 
corporated city  in  which  there  was  under  construction  a  bridge, 
conceded  by  the  petitioner  to  be  a  public  work  within  the  terms  of 
the  statute,  where  the  only  contention  of  petitioner  is  that  the  statute 
is  not  applicable  to  the  case  of  a  license  for  a  sale  in  an  incor- 
porated city. 

PETITION  for  a  peremptory  writ  of  mandamus  to  compel 
the  issuance  of  a  license  to  petitioner  to  sell  spirituous  liquor 
within  the  limits  of  the  city  of  Phoenix.    Petition  denied. 

Eugene  S.  Ives  and  W.  M.  Seabury,  for  Petitioner. 

G.  P.  Bullard,  for  Respondents. 

PER  CURIAM. — This  is  an  original  proceeding  for  8 
peremptory  writ  of  mandamus  to  compel  the  board  of  super- 
visors and  the  sheriff  of  Maricopa  county  to  issue  a  license  to 
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the  petitioner  to  sell  spirituous  liquor  within  the  limits  of  the 
city  of  Phoenix. 

The  first  section  of  Act  No.  80  of  the  Laws  of  1903  pro- 
vides: "Section  1.  It  shall  be  unlawful  for  the  sheriff  or 
the  treasurer  of  any  county  in  this  territory  to  grant  a  license 
to  any  person  to  sell,  barter,  exchange  or  otherwise  dispose 
of  malt,  spirituous  or  vinous  liquors  in  less  quantities  than  five 
gallons  within  six  miles  of  any  camp  or  assembly  of  men 
engaged  in  the  construction  or  repair  of  any  railroad,  canal, 
reservoir,  public  work  or  other  kindred  enterprise  where 
twenty-five  or  more  men  are  employed." 

It  is  to  be  noted  that  in  the  case  of  a  public  work  the  law 
in  question  only  applies  to  a  public  work  of  the  character 
specified  in  the  statute,  and  is  then  only  applicable  where  in 
such  work  a  construction  camp  of  twenty-five  or  more  men 
is  maintained.  In  the  case  before  us  it  is  conceded  by  the 
petitioner  that  the  construction  of  the  so-called  Center  Street 
Bridge  makes  a  case  within  the  terms  of  the  section  of  the 
statute ;  but  it  is  contended  that  under  the  proper  construction 
of  the  whole  of  Act  No.  80  and  by  subsequent  legislation  the 
provisions  of  the  section  in  question  are  not  applicable  to  the 
ease  of  a  license  for  the  sale  in  an  incorporated  city  or  town. 
The  respondents  aver  that  the  sole  reason  for  refusing  to  issue  . 
the  license  is  that  the  section  in  question  is  operative  and  pro- 
hibitory. 

While  all  the  members  of  the  bench  have  participated  in  our 
determination  in  the  matter,  the  members  are  not  all  in  accord 
in  their  views,  or  in  the  reasons  for  the  result  reached.  The 
members  of  the  bench  are,  however,  unanimously  of  the  opin- 
ion that  the  applicant  has  not  shown  such  a  clear  right  to  the 
relief  demanded  as  to  warrant  the  granting  of  the  application 
and  the  issuance  of  the  writ. 

The  application  for  a  peremptory  writ  of  mandamus  is 
therefore  denied. 


Tkna  v.  Ryajt.  [13  Axis. 


[drfl  No.  1124.    Piled  Marea  25,  1»1L] 
[114  Pac  557.] 

W.  S.  TEVIS  indW.E  McKITTRICK,  Defendants  and 
Appellants,  v.  JEPP  RYAN,  T.  C.  EYAN  and  E.  B. 
BY  AN,  Plaintiffs  and  Appelle 


!•  Appeal  avd  Ebboa— Disposthoh  or  Gauss— Ajtomancb  upon  Cos- 
wtiobi  or  BsMirrrruB. — In  a  proper  cue,  a  judgment  may  be  af- 
irmed  ob  conditioa  of  rem*tt«*«r,  amd  otherwise  reveried  for  bow 
trial 

On  motion  for  rehearing.    Motion  overruled. 
For  former  opinion,  see  ante,  p.  120,  108  Pac.  461. 

PER  CURIAM.— This  rehearing  was  had  primarily  for 
the  purpose  of  enabling  counsel  to  present  their  views  as  to 
the  propriety  of  the  action  of  this  court  in  affirming  the  judg- 
ment of  the  trial  court  on  condition  that  the  appellees  elect 
to  file  a  remittitur,  otherwise  ordering  a  reversal  and  a  new 
trial ;  the  question  not  having  been  presented  by  counsel  prior 
to  the  rendition  of  such  judgment.  After  a  consideration  of 
the  argument  had  and  briefs  filed,  we  adhere  to  the  views 
expressed  in  our  former  opinion,  reported  ante,  p.  120,  108 
Pac.  461. 

It  is  therefore  ordered  that,  should  the  appellees  elect  to 
file  a  remittitur  in  this  court  within  twenty  days  hereafter 
in  the  amount  of  $64,564.63,  judgment  shall  be  entered  in  this 
court  in  favor  of  the  appellees  and  against  the  appellants 
and  the  sureties  upon  the  bond  on  appeal,  and  against  the 
Pacific  Surety  Company,  surety  upon  the  bond  given  in  the 
court  below,  in  the  sum  of  $67,435.39,  with  costs  in  the  trial 
court,  and  that  the  costs  of  this  appeal  be  awarded  to  the 
appellants;  otherwise,  that  the  judgment  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

The  CHIEF  JUSTICE  and  DOAN,  J.,  not  sitting. 
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[Civil  No.  1164.    Filed  March  85,  1911.] 
[114  Pae.  558.] 

THE  ARIZONA  POWER  COMPANY,  a  Corporation,  De- 
fendant and  Appellant,  v.  RACINE-SATTLEY  COM- 
PANY, a  Corporation,  Plaintiff  and  Appellee. 

1.  Sales — Delay  in  Delivery — Damages. — A  delay  of  fifteen  days  in 

delivering  wagons  sold  for  freighting  purposes  will  not  warrant  dam- 
ages suffered  through  the  increased  cost  of  hauling  the  freight, 
in  the  absence  of  a  showing  that  facts  were  brought  to  the  seller's 
attention  which  would  have  put  him  on  notice  that  such  damages 
might  result  from  changed  hauling  conditions. 

2.  Trial — Instructions — Requests. — Where,  in  an  action  for  the  price 

of  wagons  sold,  defendant  claimed  damages  for  delay  in  delivery, 
and  requested  instructions  on  substantial  damages,  but  none  on 
nominal  damages,  there  was  no  error  in  not  submitting  the  issue 
of  nominal  damages. 

3.  Appeal  and  Error— Presentation  or  Grounds  or  Review — Theory 

or  Trial.— An  assignment  presenting  a  different  theory  of  the  case 
than  that  presented  on  the  trial  will  not  be  considered  on  appeal. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  Yavapai  County.  Ed- 
ward M.  Doe,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Le  Roy  Anderson,  for  Appellant. 

Under  our  law  it  is  the  duty  of  the  supreme  court,  where 
the  evidence  fails  to  support  the  judgment,  to  reverse  the 
case.  MUler  v.  Hopkins,  2  Ariz.  213,  73  Pac.  1130;  Charou- 
leau  v.  CJiarouleau,  5  Ariz.  192,  50  Pac.  112.  And  to  enable 
the  appellate  court  to  affirm  a  judgment  of  the  lower  court 
in  favor  of  a  plaintiff  therein,  the  record  must  disclose  some 
positive  affirmative  evidence  in  support  thereof.  Stoffelo  v. 
Molina,  8  Ariz.  211,  71  Pac.  912.  Where  the  construction 
of  a  contract  is  in  doubt,  the  construction  which  the  parties 
have  placed  thereon  during  the  course  of  its  execution  may 
be  applied,  and  the  parties  to  said  contract  are  bound  by  the 
interpretation  which  they  themselves  gave  the  contract.  "In 
an  action  to  recover  damages  for  breach  of  contract,  even 
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though  no  actual  damages  are  proven,  but  a  breach  of  the 
contract  is  established,  the  plaintiff  is  entitled  to  a  judgment 
for  nominal  damages  and  costs."  Browner  v.  Davis,  15  Cal. 
9;  Hancock  v.  Hubbel,  71  Cal.  537,  12  Pac.  618.  The  court 
was  clearly  in  error  in  refusing  to  allow  us  to  prove  the  dam- 
ages relative  to  the  extra  cost  of  hauling  freight  and  in  re- 
fusing to  allow  evidence  offered  by  us  in  support  of  our  alle- 
gations relative  thereto.  "The  damages  which  one  party  to 
a  contract  ought  to  recover  in  respect  to  a  breach  of  it  by  the 
other  are  such  as  arise  in  the  natural  course  of  things  from 
the  breach  itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  contemplated  by  the  parties  when  making  the  con- 
tract as  the  probable  result  of  the  breach;  in  other  words, 
when  two  parties  have  made  a  contract  which  has  been  broken, 
the  damages  to  be  received  for  the  breach  should  be  such  as 
may  fairly  and  reasonably  be  considered  as  arising  naturally 
therefrom,  that  is,  according  to  the  usual  course  or  business, 
or  such  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  that  the  contract 
was  made,  and  as  a  probable  result  of  its  breach."  13  Cyc. 
32-34.  This  evidence  was  admissible.  McKenzie  v.  MitcheU, 
123  Ga.  72,  51  S.  E.  34;  National  Surety  Co.  v.  Townsend 
Brick  Co.,  176  111.  156,  52  N.  E.  938 ;  Hammond  v.  Beeson, 
112  Mo.  190,  20  S.  W.  474;  Modern  Steel  Structural  Co.  v. 
English  Construction  Co.,  129  Wis.  31,  108  N.  W.  70. 

Norris,  Ross  &  Smith,  for  Appellee. 

The  right  to  nominal  damages  is  asserted  upon  the  basis  of 
an  assumed  breach  of  contract.  The  jury  has  found  that 
there  was  no  breach  of  contract  on  the  part  of  appellee. 
"When  several  issues  are  submitted  and  a  general  verdict 
is  rendered,  the  legal  inference  is  that  all  the  issues  have  been 
found  in  favor  of  the  prevailing  party."  22  PL  &  Pr.  872; 
Glenn  v.  Sumner,  132  U.  S.  156, 10  Sup.  Ct.  41,  33  L.  Ed.  301; 
Torrence  v.  Strong,  4t  Or.  39.  It  being  determined  that  ap- 
pellee had  committed  no  breach  of  its  contract,  appellant  could 
not  have  recovered  any  damages  whatever,  and  any  erroneous 
ruling  by  the  trial  court  on  the  question  of  damages  would 
necessarily  be  harmless.  The  cross-complaint  does  not  even 
impliedly  suggest  that  when  appellee  contracted  to  ship  these 
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wagons  it  had  notice  of  any  fact  or  circumstance  from  which 
it  might  have  concluded,  or  even  suspected,  that  a  delay  on 
its  part  would  probably  or  even  possibly  involve  appellant 
in  such  elements  of  loss,  and  no  notice  or  knowledge  of  the 
special  circumstances  in  question  was  given  or  suggested  to 
appellee.  The  question  of  nominal  damages  was  not  presented 
to  the  trial  court,  either  on  the  trial  or  by  motion  for  new 
trial,  and  consequently  cannot  now  be  urged. 

LEWIS,  J. — This  is  an  action  of  debt  for  the  purchase  price 
of  certain  wagons.  The  defense  is  breach  of  contract  in  the 
failure  to  deliver  the  wagons  within  the  time  agreed  upon, 
and  a  counterclaim  for  damages  therefor.  After  a  trial  before 
a  jury,  judgment  was  entered  upon  a  general  verdict  in  favor 
of  the  plaintiffs  for  the  amount  claimed,  less  certain  agreed 
deductions,  and  for  interest  and  costs.  From  the  judgment, 
and  the  order  overruling  the  motion  for  new  trial,  this  appeal 
is  prosecuted. 

The  appellant  urges  a  reversal  upon  the  ground  that  the 
verdict  and  judgment  is  contrary  to  and  not  supported  by  the 
evidence  in  various  enumerated  particulars.  Without  stating 
the  evidence,  which  could  serve  no  useful  purpose,  it  is  suffi- 
cient to  say  that  we  have  examined  the  record  and  find  that 
the  verdict  is  clearly  supported  by  the  evidence  in  each  par- 
ticular specified.  This  court,  therefore,  will  not  disturb  the 
verdict. 

Error  is  also  alleged  in  the  refusal  of  the  trial  court  to 
admit  evidence  as  to  damage  resulting  from  delay  in  delivery 
alleged  to  have  been  suffered  through  the  increased  cost  of 
hauling  of  freight,  for  which  purpose  the  wagons  had  been 
purchased.  There  is  no  evidence  that  facts  were  brought  to 
the  attention  of  the  appellee  prior  to  entering  into  the  con- 
tract which  would  have  even  put  it  upon  notice  that  such 
damage  might  result  from  a  failure  to  promptly  deliver  the 
wagons.  The  argument  seems  to  be  that  the  very  nature  of 
the  specifications  for  the  wagons  ordered  differing  from 
wagons  in  stock  should  have  apprised  the  appellee  of  the  use 
for  which  they  were  intended  and  of  the  damage  to  result  from 
a  failure  in  immediate  delivery.  There  is  no  merit  in  the 
contention.  That  a  few  days'  delay  in  shipment  of  wagons 
for  freighting  purposes— even  fifteen  days  or  more,  as  appel- 
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lant  contends — should  find  hauling  conditions  so  changed  as 
to  result  in  increasing  the  cost  of  transporting  freight  is  un- 
usual, and  not  to  be  anticipated.  Such  damage  is  special. 
The  facts  must  be  shown  to  have  been  brought  to  the  attention 
of  the  seller,  and  it  should  reasonably  appear  that  the  seller 
entered  into  the  contract  contemplating  that  his  default 
would  probably  entail  the  particular  loss  claimed  before  he 
is  to  be  held  responsible  therefor.  Globe  Ref.  Co.  v.  Landa 
Cotton  Oil  Co.,  190  U.  S.  540,  23  Sup.  a.  754,  47  L.  Ed.  1171 ; 
Central  Trust  Co.  v.  Clark,  92  Fed.  293,  34  C.  C.  A.  354; 
Moffitt-West  Drug  Co.  v.  Byrd,  92  Fed.  290,  34  C.  C.  A.  351. 

The  defendant  and  appellant  further  contend  that  the  trial 
court  erred  in  failing  to  submit  to  the  jury  the  issue  of 
nominal  damages.  The  case  was  tried  upon  the  theory  that 
the  defendant  had  sustained  substantial  damage.  The  appel- 
lant made  several  requests  for  instructions  upon  that  theory, 
which  were  allowed  and  given.  It  made  no  request  for  an  in- 
struction upon  an  issue  of  nominal  damage.  Even  were  there 
merit  in  the  assignment,  and  we  are  of  the  opinion  that  there 
is  none,  the  defendant  having  received  and  retained  the 
wagons,  and  its  only  right  upon  the  record  being  to  offset 
damages  sustained  by  reason  of  the  delay  in  delivery,  we 
would  decline  to  consider  the  alleged  error,  as  the  record 
clearly  discloses  that  the  assignment  presents  a  theory  of  the 
case  different  from  that  adopted  by  both  parties  and  the  court 
upon  the  trial.  Tevis  v.  Ryan,  ante,  p.  282, 108  Pac.  461.  As 
we  have  just  pointed  out,  the  error,  if  any,  is  technical.  To 
have  submitted  the  issue  would  merely  have  resulted  in  the  re- 
duction of  the  verdict  by  a  nominal  amount,  assuming  the  issue 
to  have  been  determined  in  favor  of  the  appellant.  Cases 
cited  to  the  rule  that  where  the  issue  of  nominal  damages 
might  result  in  a  verdict  for  the  complaining  party  and  carry 
costs  have  no  application. 

The  judgment  of  the  trial  court  is  affirmed. 

KENT,  C.  J.,  and  DOAN  and  CAMPBELL,  JJ.,  concur. 
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[Civil  No.  1171.    Filed  March  25,  1911.] 
[114  Pac.  560.] 

ETTA  L.  SANFORD,  AMOS  McKEE,  FRED  McKEE,  Her 
Husband,  HARRY  B.  RIGGS,  DON  A.  SANFORD,  Jr., 
MANUEL  ESTRADA  and  ESTANISLADO  BRAVO, 
Defendants  and  Appellants,  v.  SANTIAGO  AINSA, 
Administrator  With  Will  Annexed  of  the  Estate  of 
FRANK  ELY,  Deceased,  Plaintiff  and  Appellee. 

1.  Ejectment — Pleading    and    Evidence — Complaint — Estoppel    bt 

Record. — In  ejectment  defendants'  estoppel  of  record  is  proper  mat- 
ter to  be  pleaded  in  the  complaint. 

2.  Courts— Jurisdiction  of  Subject  Matter— -Statutes.-- Plaintiff  in 

ejectment  for  land  in  Santa  Cruz  county  pleaded  as  an  estoppel  of 
record  against  the  defendant  a  judgment  of  the  district  court  of 
Pima  county  rendered  in  1907,  ?n  an  action  commenced  in  1887,  and 
the  pleading  did  not  show  that  any  other  court  had  acquired  juris- 
diction of  the  subject  matter.  Session  Laws  of  1899,  No.  44,  sec- 
tion 10,  created  Santa  Cruz  county  out  of  Pima  county,  and  pro- 
vided that  actions  pending  in  the  district  court  of  Pima  county, 
where  the  property  in  controversy  in  such  actions  was  situated  in 
the  new  county  of  Santa  Cruz,  should  be  transferred  to  the  courts 
of  Santa  Cruz.  Held,  that  this  section  was  directory,  and  that  the 
district  court  of  Pima  county  had  authority  to  hear  and  determine 
the  cause  and  enter  the  judgment  pleaded. 

3.  Appeal  and  Error — Assignments  or  Error — Form  and  Requisites 

in  General. — Assignments  of  error  that  the  court  erred  in  overrul- 
ing defendants'  motion  for  judgment  in  their  favor  at  the  conclusion 
of  all  testimony  offered  by  plaintiff;  that  the  court  erred  in  over- 
ruling defendants'  motion  for  new  trial  and  in  arrest  of  judgment, 
enumerated  and  defined  in  folios  87-91,  inclusive,  of  the  abstract  of 
record  in  this  case;  and  that  the  court  erred  in  permitting  incompe- 
tent and  irrelevant  evidence,  documentary  and  oral,  offered  by  the 
plaintiff — are  too  general  to  present  any  question  for  review. 

4.  Same — Record — Abstract  or  Record — Effect  of  Failure  to  Make 

Brief  or  Evidence — Rules  of  Court. — Under  supreme  court  rule  1, 
subdivision  6  (8  Ariz,  v,  71  Pac.  vi),  providing  that  the  abstract 
of  record  as  filed  will  be  treated  by  the  court  as  containing  such 
portions  of  the  record  as  the  parties  deem  sufficient  upon  which 
to  try  their  assignments  of  error,  the  court  will  not  examine  the 
original  transcript  of  the  reporter's  notes  for  the  purpose  of  ascer- 
taining whether  there  is  error. 
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5.  8ami — Assignment  of  Ebbor — Time  fob  Filino — Sttpplbicxntabt 
Plea. — The  practice  of  filing  supplementary  briefs  and  therein  as- 
signing additional  error  is  not  contemplated  by  the  statute  nor  by 
the  rules  of  court,  and  where  a  supplementary  brief  assigning  addi- 
tional grounds  of  error  is  filed  five  days  after  the  opening  of  the 
term  at  which  the  case  is  argued,  the  court  will  not  consider  it. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  Santa  Cruz  County. 
Fletcher  M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Owen  T.  Bouse,  for  Appellants. 

Selim  M.  Franklin,  for  Appellee. 

LEWIS,  J. — The  action  here  involved  is  one  in  ejectment 
brought  by  Santiago  Ainsa,  administrator  with  the  will  an- 
nexed of  the  estate  of  Frank  Ely,  deceased,  the  appellee, 
against  the  appellants,  to  recover  possession  of  certain  lands 
in  Santa  Cruz  county  known  as  the  San  Jose  de  Sonoita  grant, 
and  for  the  rents,  issues  and  profits  thereof.  Judgment  was 
entered  in  favor  of  the  appellee  and  against  the  appellants, 
except  Don  A.  Sanford,  Jr.,  as  to  whom  the  action  was  dis- 
missed, for  possession,  and  as  against  the  appellants  Etta  L. 
Sanford  and  Emil  S.  McKee  for  $1,600  damages,  and  costs. 
From  the  order  denying  a  motion  for  new  trial,  this  appeal  is 
prosecuted. 

The  appellants  assign  as  error  the  overruling  of  their  mo- 
tion to  strike  from  the  complaint  paragraph  3  thereof.  The 
allegations  of  this  paragraph  are,  in  substance,  that  on  the 
twenty-fourth  day  of  June,  1887,  one  Frank  Ely,  appellee's 
testator,  filed  his  complaint  in  the  district  court  of  the  first 
judicial  district  of  the  territory  of  Arizona,  in  and  for  Pima 
county,  against  one  Don  Sanford  and  others,  praying  that 
his  title  to  the  lands  involved  in  the  present  action  be  quieted ; 
that  on  said  day  he  duly  filed  notice  of  lis  pendens;  that  the 
said  Sanford  appeared  and  answered ;  that  upon  the  twenty- 
eighth  day  of  September,  1907,  judgment  was  rendered  in 
favor  of  the  appellee,  theretofore  substituted  as  plaintiff, 
quieting  said  title  in  said  appellee  as  against  said  Sanford; 
that  the  defendants  and  each  of  them  are  asserting  and  claim- 
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ing  rights  to  the  said  premises  and  to  the  possession  thereof 
under  the  said  Sanford.  This  is  the  pleading  of  an  estoppel 
by  record.    It  is  proper  matter  to  be  pleaded. 

But  the  appellants  urge  that  the  motion  should  have  been 
granted  for  the  reason  that  the  complaint  on  its  face  disclosed 
that  the  district  court  of  Pima  county  had  no  jurisdiction  to 
render  the  judgment  pleaded,  for  the  reason  that  section  10 
of  Act  No.  44  of  the  Session  Laws  of  the  20th  Legislative 
Assembly,  1899,  creating  out  of  the  county  of  Pima  the  county 
of  Santa  Cruz,  and  providing  for  a  transfer  of  actions  to  the 
district  court  in  and  for  the  county  of  Santa  Cruz,  devested 
the  said  court  of  Pima  county  of  jurisdiction. 

Section  10  provides:  "All  actions  of  whatever  kind  or 
nature,  now  pending  in  the  district  .  .  .  court  of  Pima 
county,  where  the  subject  matter  or  property  in  controversy 
in  said  action  is  situated  within  the  limits  of  the  new  county 
of  Santa  Cruz,  shall  be  transferred  to  the  proper  courts  of  said 
county  of  Santa  Cruz  for  trial,  .  .  .  and  it  is  hereby  made  the 
duty  of  the  respective  clerks  ...  of  the  county  of  Pima, 
...  to  transmit  to  the  clerks  of  the  corresponding  courts  in 
said  county  of  Santa  Cruz,  all  papers  and  files  in  said  action, 
.  .  .  where  the  title  to  real  estate  is  not  involved,  and  in  all 
actions  pending  in  said  courts  in  said  county  of  Pima,  wherein 
one  of  the  parties  is  a  resident  of  said  county  of  Santa  Cruz, 
both  parties  consenting  thereto.  ...  It  ...  is  hereby  made 
the  duty  of  the  clerks  of  the  said  respective  courts  ...  to 
transmit  to  the  clerk  of  the  proper  court  of  Santa  Cruz  county, 
all  papers  and  pleadings  in  said  action:  .  .  .  Provided,  how- 
ever, that  in  all  civil  actions  it  shall  not  be  the  duty  of  such 
clerk  to  make  such  copy  or  transmit  such  papers  until  his 
fees  and  compensation  allowed  therefor  by  this  act,  shall 
have  been  paid  or  tendered  him,  nor  until  all  costs  due  such 
clerk  and  the  sheriff  of  said  county  of  Pima,  up  to  the  time 
of  the  transfer,  have  been  duly  paid  by  the  parties  thereto 
or  by  one  of  them.  In  all  actions  transferred  under  the  provi- 
sions of  this  act,  upon  the  receipt  by  the  clerk  of  the  proper 
court  of  Santa  Cruz  county  of  such  papers  and  pleadings  and 
such  certified  copies  of  the  record  in  such  action  or  actions 
so  transferred,  the  court  to  which'  the  same  is  transferred  shall 
acquire  and  become  vested  with  the  same  jurisdiction  as  if  the 
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said  action  had  been  originally  commenced  in  the  said  court 
in  and  for  the  county  of  Santa  Cruz." 

This  section  is  directory.  The  district  court  of  Pima  county 
retains  jurisdiction  of  actions  commenced  therein  until  the 
provisions  of  this  section  have  been  fully  complied  with. 
Then,  and  then  only,  does  jurisdiction  vest  in  the  courts  of 
Santa  Cruz  county  and  cease  to  exist  in  the  courts  of  Pima 
county.  There  are  no  facts  alleged  in  paragraph  3  which 
disclose  that  the  district  court  of  the  county  of  Santa  Cruz 
ever  acquired  jurisdiction;  hence  the  district  court  of  Pima 
county  had  authority  to  hear  and  determine  the  cause  and 
enter  the  judgment  pleaded.  The  motion  of  the  appellants 
to  strike  paragraph  3  of  the  complaint  was  properly  over- 
ruled. 

The  second  assignment  of  error  is  that  the  court  erred  in 
overruling  the  general  demurrer  to  the  complaint.  An  ex- 
amination of  the  complaint  discloses  that  it  contains  the  neces- 
sary allegations  under  our  statute  to  constitute  a  sufficient 
complaint  in  ejectment.  The  general  demurrer  was  properly 
overruled. 

The  remaining  assignments  of  error  are  as  follows:  That 
the  court  erred  in  overruling  the  defendants'  motion  for  judg- 
ment in  their  favor  at  the  conclusion  of  all  the  testimony 
offered  by  the  plaintiff;  that  the  court  erred  in  overruling 
defendants'  motion  for  new  trial  and  in  arrest  of  judgment, 
enumerated  and  defined  in  folios  87  to  91,  inclusive,  of  the 
abstract  of  record  in  this  case;  that  the  court  erred  in  per- 
mitting and  accepting  incompetent  and  irrelevant  evidence,, 
documentary  and  oral,  offered  by  the  plaintiff  in  this  case. 
These  assignments  are  too  general  to  present  any  question  for 
review.  Liberty  Mining  &  Smelting  Co.  v.  Geddes,  11  Ariz. 
54,  90  Pac.  332.  It  further  appears  that  a  consideration  of 
these  assignments  requires  an  investigation  of  the  evidence 
introduced  on  the  trial,  which  is  not  printed  in  the  abstract 
of  record.  We  have  repeatedly  held  that,  where  the  abstract 
of  record  fails  to  contain  the  evidence,  we  will  not  examine 
the  original  transcript  of  the  reporter's  notes  for  the  purpose 
of  ascertaining  whether  error  exists.  Subdivision  6,  rule  1 
(8  Ariz,  v,  71  Pac.  vi)  ;  Liberty  Mining  &  Smelting  Co.  v. 
Oeddes,  supra;  Daniel  v.  Gallagher,  11  Ariz.  151,  89  Pac.  412;. 
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Donohoe  v.  El  Paso  etc.  By.  Co.,  11  Ariz.  293,  94  Pae.  1091 ; 
Phoenix  By.  Co.  v.  Landis,  108  Pac.  247. 

The  errors  here  considered  are  those  assigned  in  the  brief 
of  appellants  filed  on  the  ninth  day  of  November,  1910.  To 
this  brief  the  appellee  replied.  Subsequently  and  upon  the 
thirteenth  day  of  January,  1911,  five  days  after  the  opening 
of  the  term  at  which  the  case  was  argued  and  submitted,  the 
appellants  filed  a  supplemental  brief,  in  which  two  additional 
grounds  of  error  are  assigned.  This  brief  was  filed  without 
leave  of  the  court,  and  to  it  no  reply  has  been  made  by  the 
appellee.  The  practice  of  filing  such  supplemental  brief  and 
therein  assigning  additional  error  is  not  contemplated  by  the 
statutes,  nor  by  the  rules  of  this  court.  We  therefore  do  not 
consider  the  assignments  thus  alleged. 

No  error  appearing  upon  the  record  as  presented,  the  judg- 
ment of  the  trial  court  is  affirmed. 

KENT,  C.  J.,  and  CAMPBELL  and  DOE,  JJ.,  concur. 


[Civil  No.  1159.    Filed  March  25,  1M1.] 
[114  Pac.  561.] 

THE  ARIZONA  POWER  COMPANY,  a  Corporation,  De- 
fendant and  Appellant,  v.  J.  A.  KELLAM,  Plaintiff  and 
Appellee. 

1.  Corporations — Act  of  Aoent — Authority — Evidence — Sufficiency. 

Where,  in  an  action  against  a  corporation  for  the  use  of  a  freighting 
outfit,  the  answer  admitted  the  hiring  of  the  outfit  and  defendant's 
manager,  and  plaintiff  testified  to  the  hiring,  the  conflict  in  the  tes- 
timony being  as  to  the  terms  of  the  contract,  a  contention  that  a 
verdict  for  plaintiff  was  not  authorized  on  the  ground  that  there 
was  no  evidence  of  authority  to  bind  defendant  was  of  no  merit. 

2.  Evidence — Admissibility — Documentary   Evidence. — In   an   action 

against  a  corporation  on  a  contract,  whereby  it  hired  a  freighting 
outfit  from  plaintiff,  there  was  evidence  that  defendant's  manager 
who  contracted  for  defendant,  instructed  defendant's  team  superin- 
tendent to  value  the  outfit,  and  that  he  instructed  defendant's  time- 
keeper to  make  a  memorandum  of  the  outfit.  Held,  that  a  memo- 
randum made  by  the  timekeeper,  showing,  among  other  things,  a 
certain  chain  claimed  by  plaintiff  not  to  have  been  returned  as 
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required  by  the  contract,  was  admissible  as  against  the  objection 
that  the  team  superintendent  had  no  authority  to  bind  the  company. 

3.  Trial — Objections  to  Evidence — Evidence  Admissible  in  Past. — 

Where  a  document  is  in  part  relevant  and  material  and  competent 
evidence,  but  contains  other  matter  not  competent,  the  attention 
of  the  trial  court  must  be  directed  to  the  incompetent  part  before 
error  can  be  predicated  on  the  admission  of  the  document  as  a  whole. 

4.  Appeal  and  Errob — Harmless  Erbob — Admission  or  Evidence. — 

Though  a  document  was  improperly  admitted,  it  was  harmless  where 
it  was  merely  cumulative  evidence  of  an  undisputed  fact. 

5.  Contbacts — Pleading — Evidence — Admissibility  Under  Pleadings. 

In  an  action  against  a  corporation  on  a  contract  for  the  hiring  of 
a  freighting  outfit  belonging  to  plaintiff,  the  answer  admitted  an 
agreement  for  the  use  of  the  outfit,  and  denied  that  there  was  any 
contract  in  existence  between  plaintiff  and  defendant  "at  the  time 
plaintiff's  horses  died  as  alleged  in  the  complaint  whereby  defendant 
was  to  pay"  anything  for  the  same.  Held,  that,  under  the  answer, 
evidence  was  not  admissible  to  show  that  the  contract  had  ter- 
minated prior  to  the  time  when  one  of  the  horses  died. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  Yavapai  Cbunly.  Ed- 
ward M.  Doe,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Le  Roy  Anderson,  for  Appellant. 

If  the  plaintiff  declared  in  assumpsit  the  defendant  may, 
under  the  general  issues,  show  that  no  such  contract  as  that 
declared  on  was  ever  made.  A  general  issue  is  proper 
and  under  the  same  the  defendant  may  show  that  another 
and  different  agreement  was  actually  made.  Washington 
Steam  Packet  Co.  v.  Sickles,  10  How.  (U.  S.)  419,  13  L.  Ed. 
479;  Loughridge  v.  Thompson,  20  Ala.  828;  Brundred  v. 
Smithman,  188  Pa.  416,  41  Atl.  648.  Under  a  general  or 
special  denial  the  defendant,  upon  principle  and  authority,  is 
at  all  times  at  liberty  to  prove  anything  tending  to  show  that 
the  plaintiff's  allegations  are  untrue.  9  Cyc.  734.  He  may 
introduce  evidence  to  disprove  wholly  or  in  part  any  fact 
which  the  plaintiff  must  establish  to  show  a  cause  of  action. 
9  Cyc.  734,  note  83.  The  defendant  is  always  allowed  under 
the  general  issue  to  show  in  any  manner  that  the  contract 
alleged  was  not  the  agreement  by  the  parties,  and  this  cannot 
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be  done  more  effectively  than  to  prove  an  entirely  different 
contract  and  promise  of  defendant.  Young  v.  Jones,  8  Iowa, 
219;  McOill  v.  Hall  (Tex.  Civ.  App.),  26  S.  W.  132;  McKenna 
v.  McKenna,  118  111.  App.  240;  Mail  &  Express  Co.  v.  Wood, 
140  Mich.  505,  103  N.  W.  864;  Rodman  v.  Guilford,  112  Mass. 
405.  The  evidence  in  this  case  fails  entirely  to  establish  or 
support  the  contract  as  alleged  by  plaintiff  in  his  pleadings, 
and  the  verdict  rendered  and  given  in  this  case  is  not  sus- 
tained by  any  competent  evidence,  for  it  was  a  suit  upon  an 
express  oral  contract  with  a  corporation  and  the  specific 
terms  of  the  contract  are  stated,  and  plaintiff  is  limited  to 
recovery  by  competent  proof  of  his  express  contract.  List  dk 
Sons  Co.  v.  Chase,  80  Ohio  St.  42,  88  N.  B.  120,  17  Ann.  Cas. 
61 ;  Simonton  v.  Kelly;  1  Mont.  363 ;  Paris  v.  Strong,  51  Ind. 
339.  "A  person  who  deals  with  an  agent  or  officer  of  a  cor- 
poration is  bound  to  know  their  powers  and  the  extent  of  their 
authority,  for  corporations  like  natural  persons  are  bound 
only  by  the  acts  and  contracts  of  their  agents  done  and  made 
within  the  scope  of  their  authority/ '  Alexander  v.  Cauld- 
well,  83  N.  T.  480,  5  Morr.  Min.  Rep.  650.  And  there  being 
no  competent  evidence  to  prove  the  authority  of  Masson,  this 
case  fails  upon  this  point  alone. 

E.  S.  Clark  and  J.  E.  Russell,  for  Appellee. 

Written  evidence  may  be  admitted  for  what  it  is  worth, 
to  establish  the  terms  of  an  oral  contract.  Simpson  v.  Kim- 
berlin,  12  Kan.  579.  The  plaintiff  sued  on  the  parol  con- 
tract and  introduced  the  memorandum  merely  to  aid  in  prov- 
ing what  that  parol  contract  was.  The  memorandum  waa 
allowed  for  what  it  was  worth  as  tending  to  prove  the  terms 
of  the  parol  contract.  Cohen  v.  Berlin  etc. '  Co.,  166  N.  T. 
292,  59  N.  E.  906 ;  3  Ency.  of  Ev.  521 ;  Lathrop  v.  Bramhall, 
64  N.  T.  365.  Defendant  had  not  pleaded  a  different  con- 
tract, or  a  modification  of  the  contract  as  alleged  by  plaintiff, 
and  the  court  correctly  held  that  under  the  pleadings  it  was 
inadmissible.  "The  rule  is  that  a  general  denial  in  an  answer 
simply  puts  the  plaintiff  upon  proof  of  all  matters  necessary 
to  make  out  his  cause  of  action,  but  does  not  authorize  the 
defendant  to  prove  any  new  matter  constituting  an  affirma- 
tive defense.    Such  new  matter  or  matter  in  confession  and 
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avoidance,  as  it  is  known  at  common  law,  must  be  specially 
pleaded,  and  cannot  be  introduced  in  evidence  under  a  mere 
denial.' '  9  Cyc.  734;  Winston  v.  Taylor,  28  Mo.  82,  75  Am. 
Dec.  112 ;  GiU  v.  Rice,  13  Wis.  549.  "Evidence  in  a  case  can- 
not be  considered  on  an  issue  not  presented  by  the  pleadings." 
39  Am.  Dig.,  p.  2622,  sec.  1237.  ""One  cannot  establish  by 
evidence  a  defense  not  pleaded."  39  Am.  Dig.,  p.  2639,  sec. 
1261.  A  principal  cannot  deny  his  liability  on  contracts  of 
employment  made  by  one  whom  he  had  held  out  as  possessing 
authority  to  make  such  contracts.  31  Cyc.  1398,  and  note  80 ; 
Mook  v.  Parke,  9  Misc.  Rep.  90,  29  N.  T.  Supp.  32.  The 
plaintiff  was  entirely  within  his  rights  in  relying  upon  the 
apparent  authority  of  Masson,  not  only  to  make  the  contract 
for  the  company,  but  also  to  bind  it  to  pay  the  consideration 
agreed  upon. 

KENT,  C.  J.— The  complaint  of  Kellam  alleged  that  the 
plaintiff  at  the  special  instance  and  request  of  the  defendant 
delivered  and  turned  over  to  the  defendant  a  certain  freight- 
ing outfit  which  was  accepted  by  the  defendant  as  in  good 
order  and  condition,  and  that  the  defendant  agreed  to  pay 
the  plaintiff  for  the  use  of  the  freighting  outfit  at  certain 
specified  rates  for  each  span  of  horses  and  for  a  wagon  so 
delivered.  The  complaint  further  alleged  that  it  was  agreed 
between  plaintiff  and  defendant  that  the  contract  for  the  use 
of  the  freighting  outfit  should  continue  until  terminated  upon 
notice  by  either  party  and  until  the  expiration  of  thirty  days 
after  the  giving  of  such  notice ;  that  it  was  also  agreed  and 
understood  that,  in  case  any  of  the  horses  so  hired  should  die 
or  be  killed  while  employed  under  the  contract,  the  defendant 
should  pay  the  plaintiff  the  sum  of  $165  per  head  for  each 
horse;  that,  with  the  exception  above  noted,  the  freighting 
outfit  should  be  returned  to  the  plaintiff  at  the  expiration  of 
its  service  in  as  good  order  and  condition  as  when  received, 
and,  in  case  any  part  thereof,  should  be  lost  or  destroyed,  it 
should  be  replaced  by  the  defendant  or  paid  for  at  its  just  and 
reasonable  value.  The  complaint  further  alleged  that  during 
the  pendency  of  the  contract  one  of  the  horses  died,  and  that 
the  defendant  was  indebted  to  the  plaintiff  in  the  sum  of 
$165,  the  agreed  value  of  said  horse,  and  was  further  indebted 
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to  the  plaintiff  for  various  sums  for  the  use  of  said  freighting 
outfit  as  agreed  upon  by  the  parties,  including  the  use  of  the 
wagon,  for  repairs,  and  for  a  chain  that  was  not  returned  with 
the  outfit ;  and  prayed  judgment  for  the  sum  of  $539.99.  The 
defendant  answered,  admitting  that  it  had  rented  of  the  plain- 
tiff a  freighting  outfit,  for  which  it  was  to  pay  a  certain 
amount  per  month  for  the  horses  and  for  a  wagon  for  suih 
time  as  the  same  was  used  by  the  defendant ;  denied  that  the 
contract  was  to  be  terminated  on  thirty  days'  notice;  denied 
that  it  was  agreed  that  the  defendant  should  pay  the  plaintiff 
the  sum  of  $165  per  head  for  any  horses  that  should  die  or  be 
killed,  or  that  there  was  any  contract  in  existence  at  the  time 
when  the  plaintiff's  horse  died  whereby  the  defendant  was  to 
pay  $165  for  the  same,  or  any  other  sum;  alleged  that  the 
death  of  the  horse  was  owing  to  the  negligence  or  carelessness 
of  the  plaintiff  or  his  agents,  and  denied  that  the  defendant 
was  indebted  to  the  plaintiff  in  any  sum  for  the  said  horse; 
denied  that  the  freighting  outfit  was  to  be  returned  at  the 
expiration  of  its  service  in  as  good  condition  as  when  received, 
or  that  the  defendant  was  to  replace  any  part  lost  or  de- 
stroyed. The  answer  admitted  that  the  defendant  had  used 
a  certain  number  of  horses  for  a  certain  length  of  time  and 
the  wagon  for  a  certain  length  of  time  as  therein  specified; 
admitted  that  it  owed  the  plaintiff  the  sum  of  $302  for  the 
use  thereof,  but  no  more,  and  tendered  the  said  $302  in  full 
satisfaction  of  its  debt ;  denied  that  it  was  responsible  for  the 
•condition  of  the  wagon  or  for  the  repairs  thereon,  or  respon- 
sible for  the  loss  of  the  chain  claimed  by  the  plaintiff.  The 
case  was  tried  to  a  jury  and  a  verdict  rendered  for  the  full 
amount  of  the  plaintiff's  claim,  upon  which  verdict  judgment 
was  entered.  From  this  judgment  and  an  order  denying  a 
motion  for  a  new  trial  the  defendant  has  appealed. 

Appellant  claims  that  the  verdict  is  not  sustained  by  the 
evidence,  in  that  the  plaintiff  offered  no  sufficient  evidence 
of  any  authority  from  the  defendant  or  anyone  to  enter  into 
any  such  contract  as  alleged  by  the  plaintiff.  The  agreement 
in  question  was  an  oral  one  made  by  the  plaintiff  with  one 
Masson,  who  was  acting  as  the  general  manager  of  the  defend- 
ant company.  It  is  claimed  by  the*  appellant  that,  inasmuch 
as  there  is  no  evidence  showing  any  direct  authority  in  Masson 
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to  bind  the  defendant  company,  the  verdict  was  not  justified. 
We  do  not  think  this  position  is  tenable.  The  answer  admits 
that  an  agreement  was  entered  into  on  behalf  of  the  company 
for  the  rental  of  this  freighting  outfit ;  that  the  company  ob- 
tained the  outfit,  used  it,  and  was  indebted  to  the  plaintiff  for 
$302  therefor,  which  sum  the  defendant  tendered  to  the  plain- 
tiff. The  only  agreement  in  this  behalf  was  the  oral  agree- 
ment between  the  plaintiff  and  Masson,  testified  to  by  both 
Masson  and  the  plaintiff.  The  plaintiff's  testimony  was  that 
the  agreement  covered  not  only  the  use  of  the  horses  and  the 
wagon,  but  the  value  of  any  horse  that  should  die  or  be  killed, 
and  other  items  which  Masson  testified  were  not  included  in 
the  agreement.  The  question  as  to  what  was  or  was  not  in- 
cluded in  the  agreement  was  a  matter  in  dispute,  but  the  right 
of  Masson  to  make  the  agreement  on  the  part  of  the  company 
Is  conceded  by  the  answer  and  sufficiently  appears  in  the  tes- 
timony. The  claim,  therefore,  of  the  appellant  that  there  is 
no  evidence  of  any  authority  from  the  defendant  to  anyone 
to  enter  into  the  contract  is  without  foundation. 

It  is  further  contended  that  the  trial  court  erred  in  admit- 
ting in  evidence  an  alleged  memorandum  not  signed  by  any  of 
the  parties  to  the  suit,  and,  as  claimed  by  the  appellant,  not 
signed  by  anyone  authorized  to  bind  the  appellant,  or  not 
made  by  anyone  with  authority  from  the  defendant  concern- 
ing any  of  the  issues  in  the  case.  The  main  issue  in  the  case 
was  whether  or  not  the  defendant  was  obligated  to  pay  the 
plaintiff  the  sum  of  $165  for  a  horse  that  died  or  was  killed 
while  in  the  defendant's  service  and  during  the  life  of  the 
contract.  The  plaintiff  testified  that  the  agreement  as  stated 
by  Masson  was:  "We  return  your  outfit  in  as  good  condition 
as  when  we  receive  it  outside  of  the  natural  wear  and  tear, 
and,  in  case  any  horse  dies  or  gets  killed  while  on  the  work, 
we  pay  for  the  value  of  the  horse";  that  Masson  told  him 
that,  if  the  outfit  was  satisfactory  to  his  team  superintendent, 
Trenberth,  the  same  would  be  accepted;  that,  in  accordance 
with  the  understanding  with  Masson,  the  outfit  was  submitted 
to  Trenberth,  and  that  Trenberth  valued  the  stock  as  worth 
$165  a  head ;  that  at  the  time  of  his  conversation  with  Tren- 
berth one  Pysell  took  a  list  of  the  equipment  of  the  freighting 
outfit;  that  Trenberth  appraised  the  horses  at  $165  a  head. 
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Trenberth,  called  as  a  witness  for  the  plaintiff,  testified  that 
Masson  had  a  talk  with  him  regarding  a  freight  outfit  he  had 
hired  from  the  plaintiff;  that  Masson  told  him  to  receive  the 
stock,  look  at  it  and  value  it ;  that  Masson  told  him  that  the 
stock  was  to  be  paid  for,  and  that  he  was  to  value  the  stock, 
and  that  Kellam,  the  plaintiff,  also  told  him  that  he,  Tren- 
berth, was  to  value  the  stock.  The  evidence  also  shows  that 
Trenberth  did  value  the  horses  at  $165  each.  There  was  no 
denial  by  Masson  or  by  anyone  of  the  fact  that  he  instructed 
Trenberth  to  value  the  stock  or  that  Trenberth  had  so  valued 
it.  During  the  direct  examination  of  Trenberth,  the  follow- 
ing occurred  in  reference  to  the  examination  by  Trenberth  of 
the  outfit  and  the  valuation  of  the  stock : 

"Q.  I  will  ask  you  if  Mr.  Pysell  didn't  make  a  memoran- 
dum of  that  matter  at  that  time  f  A.  He  made  a  memoran- 
dum of  the  stuff  turned  in  and  the  valuation  of  the  stock. 

"Q.  Did  you  tell  him  what  to  put  in  that  memorandum? 
A.    I  did. 

"Q.  Who  was  Mr.  Pysell,  what  was  he  doing  there  1  A. 
He  was  timekeeper. 

"By  Mr.  Anderson:  We  object  to  all  this,  what  Mr.  Pysell 
did,  because  the  plaintiff  testified  that  he  had  nothing  to  do 
with  Pysell  or  with  Trenberth  relative  to  the  terms  of  the 
contract. 

"By  the  Court:  The  objection  is  overruled. 

"By  Mr.  Clark:  Q.  You  know  Mr.  Pysell 's  handwriting, 
do  you  not,  Mr.  Trenberth!  A.  Yes;  I  think  that  is  Mr. 
Pysell 's  handwriting. 

"Q.  Examine  that,  and  state  whether  or  not  that  is  the 
memorandum  that  was  made  at  the  time?  A.  I  think  that 
is  the  outfit. 

"By  Mr.  Clark:  We  ask  now  that  that  be  marked  'Plain- 
tiff's Exhibit  1.' 

"By  the  Court:  By  that  being  the  outfit  do  you  mean  that 
is  the  list  made  at  the  time?  A.  Yes,  sir;  when  it  was  turned 
over  to  the  company. 

"By  Mr.  Anderson :  We  object  to  it. 

"By  Mr.  Clark:  We  ask  that  it  be  marked  'Plaintiff's  Ex- 
hibit 1.' 

"By  Mr.  Anderson:  We  object  to  it  as  immaterial,  irrele- 
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vant,  and  incompetent,  and  as  not  tending  to  prove  any  of 
the  issues  in  this  case,  and  showing  no  authority  by  the  Ari- 
zona Power  Company  by  a  competent  agent  duly  authorized 
by  contract. 

"By  the  Court:  The  objection  is  overruled.  It  may  be  ad- 
mitted." 

The  document  thus  received  was  a  schedule  of  the  stock 
and  outfit  of  the  plaintiff,  and  contained,  among  other  items, 
an  item  "2  chains  25'  long,"  which  item  was  an  item  in  dis- 
pute in  the  case,  one  of  such  chains,  according  to  the  allega- 
tions of  the  plaintiff,  not  having  been  returned  by  the  de- 
fendant. The  document  in  question,  therefore,  was  relevant 
and  material  so  far  as  this  disputed  item  was  concerned  and 
was  competent  as  proof  of  the  delivery  thereof,  it  having 
been  made  by  Pysell  under  the  direction  of  the  representative 
of  the  defendant.  The  document,  however,  contained  at  the 
bottom  the  following  notation  by  Pysell:  "The  average  value 
of  his  horses  was  estimated  by  himself  &  Mr.  Trenberth  at 
$165.00  per  head."  The  objection  now  made  by  the  appellant 
to  the  introduction  of  this  document  goes  not  to  its  relevancy 
or  materiality  with  respect  to  the  items  of  the  outfit,  but 
with  respect  to  this  notation  by  Pysell  as  to  the  valuation  of 
the  horses,  it  being  claimed  by  the  appellant  that  it  was  the 
mere  hearsay  statement  of  an  outsider  with  respect  to  the  al- 
leged fact  in  dispute  and  therefore  incompetent.  If  it  be 
conceded  that  the  statement  in  question  was  a  mere  voluntary 
statement  of  Pysell's  and  not  a  notation  directed  to  be  made 
by  Trenberth,  with  respect  to  which  the  evidence  leaves  us  in 
doubt,  nevertheless  we  think  the  appellant  may  not  success- 
fully claim  that  the  judgment  should  be  reversed  on  account 
of  the  introduction  of  the  document.  The  document  itself, 
in  part  at  least,  was  competent.  The  court's  attention  was 
not  directed  to  the  statement  that  is  now  objected  to.  No  mo- 
tion was  made  with  respect  to  the  introduction  of  that  part 
of  the  document  or  that  that  part  of  the  document  should  Be 
withdrawn  from  the  consideration  of  the  jury.  The  objection 
to  the  document  was  that  it  was  incompetent  because  Tren- 
berth had  no  authority  to  bind  the  defendant  company,  and 
not  that  it  contained  a  statement  that  was  not  proper  to  go 
before  the  jury.    Where  a  document  is  in  part  relevant  and 
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material  and  competent,  but  contains  other  matter  not  compe- 
tent, the  attention  of  the  trial  court  must  be  directed  to  the 
incompetent  part  thereof  in  order  that  the  same  may  be  ex- 
cluded before  error  can  be  predicated  upon  the  admission  of 
the  document  as  a  whole.  Further  than  this,  however,  the 
introduction  in  evidence  of  the  statement  in  question  was  not 
in  itself  such  error  as  requires  a  reversal  of  the  case  under 
the  facts  and  circumstances  and  under  the  issues  as  framed  by 
the  pleadings.  The  agreement  in  question,  whatever  it  was — 
and  the  terms  of  the  agreement  was  a  question  of  fact  that 
was  properly  left  for  the  jury  to  determine — was  an  oral 
agreement  made  between  the  plaintiff  and  Masson.  It  was 
not  claimed  that  the  agreement  was  between  the  plaintiff  and 
Trenberth  or  that  the  agreement  was  in  any  way  changed, 
extended,  or  modified  by  any  conversation  between  the  plain- 
tiff and  Trenberth.  The  plaintiff's  claim  was  founded  upon 
the  oral  agreement  as  made  between  him  and  Masson.  The 
plaintiff's  claim  was  that  Masson  agreed  to  pay  him  for  the 
value  of  any  horse  killed,  and  that  Trenberth  was  to  appraise 
the  value  of  the  horses.  Trenberth  testified  that  Masson  told 
him  that  he  was  to  appraise  the  value  of  the  horses,  and  both 
the  plaintiff  and  Trenberth  testified  that  he  did  so  value  the 
horses  at  the  sum  of  $165.  There  was  no  eviQence-to  contra- 
dict the  fact  of  this  valuation  by  Trenberth,  and  Masson  did 
not  attempt  to  dispute  the  claim  that  he  directed  Trenberth 
so  to  value  the  stock.  The  fact  of  the  valuation  by  Trenberth 
at  $165  was  therefore  a  fact  about  which  there  was  no  dispute 
in  the  evidence;  the  dispute  being  not  as  to  the  fact  of  the 
valuation  by  Trenberth,  but  as  to  whether  or  not  Masson  had 
agreed  that  they  should  be  so  valued.  The  statement,  there- 
fore, made  by  Pysell  on  the  document  which  was  admitted  in 
evidence,  even  though  improper  to  be  admitted,  was  mere 
cumulative  evidence  of  a  fact  already  amply  testified  to  and 
about  which  there  was  no  dispute,  viz.,  the  actual  valuation 
by  Trenberth  of  the  stock  at  $165  a  head.  Therefore  the  error 
assigned  in  this  regard  by  the  appellant  is  not  well  founded. 
It  is  further  claimed  that  the  trial  court  erred  in  refusing 
to  admit  certain  evidence  offered  by  the  defendant.  Numerous 
rulings  of  the  court  in  this  respect  are  objected  to.  One  is 
that  the  defendant  was  improperly  precluded  from  proving 
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that  the  plaintiff  was  not  the  sole  owner  of  the  outfit,  but  that 
the  plaintiff's  brother  was  a  part  owner  thereof;  the  claim  of 
the  appellant  being  that  he  was  thereby  precluded  from  show- 
ing that  the  contract  terminated  prior  to  the  time  when  the 
horse  in  question  died.    The  trial  court  refused  the  evidence 
on  the  ground  that  it  was  not  competent  under  the  pleadings 
in  the  case.    In  this  we  think  the  trial  court  was  right.    The 
answer  of  the  defendant  admitted  that  an  agreement  for  the 
use  of  the  freighting  outfit  had  been  entered  into.    It  denied 
that  the  terms  of  the  agreement  were  as  set  up  in  the  com- 
plaint, but  the  answer  nowhere  alleged  that  the  agreement 
had  terminated  or  that  a  new  agreement  had  taken  the  place 
of  the  old  agreement.    The  answer  denied  any  agreement  to 
pay  any  sum  for  any  horse  killed,  but  admitted  its  liability 
under  the  agreement  of  use  in  the  sum  of  $302.    Under  this 
state  of  the  pleadings,  we  think  the  trial  court  was  right  in 
refusing  to  receive  evidence  of  the  termination  of  the  contract 
in  the  absence  of  any  allegation  thereof  in  the  answer.     The 
appellant  points  out  that  in  paragraph  3  of  the  answer  there 
is  this  denial:  "Denies  that  there   was  any  contract  in  ex- 
istence between  plaintiff  and  defendant  at  the  time  plaintiff's 
horses  died  as  alleged  in  the  plaintiff's  complaint,  whereby 
defendant  was  to  pay  $165  for  the  same,  or  any  other  sum" — 
and  claims  that  this  denial  is  sufficient  to  admit  of  the  intro- 
duction of  the  evidence  desired.    But  it  is  to  be  noted  that 
the  denial  is  not  a  denial  of  the  existence  of  the  contract  at  the 
time  the  horse  died,  nor  can  it  be  construed  to  be  an  allega- 
tion of  the  termination  of  the  contract,  because  the  denial  is 
in   terms   merely  a   denial  of   the   existence  of  a   contract 
"whereby  the  defendant  was  to  pay  $165  for  the  horse,  or  any 
other  sum."    The  appellant  further  claims  that  under  a  gen- 
eral denial  evidence  of  the  termination  of  the  contract  might 
properly  be  introduced.    Conceding  this  to  be  true,  the  an- 
swer of  the  defendant  was  not  in  effect  a  general  denial. 
The  answer  of  the  defendant  admitted  the  execution  of  a  con- 
tract, but  denied  that  the  contract  contained  certain  terms 
as  claimed  by  the  plaintiff.     The  issues  raised  by  the  answer 
were  therefore  as  to  the  terms  of  the  contract  and  not  as  to 
its  existence,  and  by  reason  of  these  averments  and  admissions 
in  the  answer  the  defendant  was  properly  prevented  from  the 
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introduction  of  such  evidence  as,  under  a  general  denial 
alone,  might  have  been  proper.  The  plea  in  question  was 
not  the  plea  of  general  issue,  but  the  specific  plea  that  the 
terms  of  the  contract  were  not  as  broad  as  claimed  by  the 
plaintiff. 

It  is  claimed  that  certain  instructions  given  by  the  court 
were  erroneous  in  respect  to  the  authority  of  Masson  to  bind 
the  defendant  company,  but  under  the  admissions  in  the 
answer  and  the  evidence  we  think  the  appellant  may  not 
predicate  reversal  thereon. 

A  reversal  is  also  sought  on  the  ground  of  improper  conduct 
on  the  part  of  the  plaintiff  in  paying  a  witness  the  sum  of 
$100  for  his  testimony.  The  matter  was  brought  before  the 
trial  court  on  the  motion  for  a  new  trial  upon  affidavits  by  the 
defendant  that  this  sum  had  been  improperly  paid  a  witness 
for  his  testimony.  Payment  of  this  sum  to  the  witness  was 
denied  by  the  plaintiff,  and  the  motion  for  a  new  trial  was 
refused  by  the  trial  court.  Whether  or  not  the  $100  paid 
by  the  plaintiff  to  the  witness  was  a  proper  payment  was  not 
determined  by  the  trial  court,  nor,  indeed,  was  the  fact  of 
whether  or  not  such  sum  was  ever  paid  determined  by  the 
trial  court,  except  so  far  as  from  the  denial  of  the  motion 
for  a  new  trial  we  may  infer  that  the  trial  court  determined 
the  matter  adversely  to  the  appellant's  claim.  In  any  event, 
the  record  in  that  regard  before  us  is  not  such  as  to  enable 
us  to  pass  upon  the  facts. 

Upon  an  examination  of  the  whole  record,  we  are  of  the 
opinion  that  the  issues  framed  by  the  pleadings  were  properly 
presented  to  the  jury,  and  that  there  is  nothing  in  the  record 
that  would  warrant  us  in  disturbing  their  verdict,  and  the 
judgment  is  therefore  affirmed. 

DOAN,  CAMPBELL  and  LEWIS,  JJ.,  concur. 
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[Criminal  No.  294.    Filed  March  25,  1911.] 
[114  Pac.  975.] 

FRANK  BARROW,  Defendant  and  Appellant,  ▼.  TERRI- 
TORY OF  ARIZONA,  Respondent. 

1.  Criminal  Law — Evidence — Presumptions — "Conclusive  Presump- 

tion"— "Rebuttable  Presumption."-— A  "conclusive  presumption'' 
of  law  is  an  inference  which  must  be  drawn  from  the  proof  of  given, 
facts,  which  no  evidence  may  overthrow;  while  a  "rebuttable  pre- 
sumption" of  law  is  an  inference  which  obtains  until  overthrown  by- 
proof. 

2.  Same — Instructions— Withdrawal  of  Evidence. — A  charge  that  a 

presumption  of  law  arises  from  facts  stated  is  erroneous,  especially 
where  there  is  no  suggestion  that  the  presumption  is  rebuttable. 

3.  Same — Evidence: — Instructions. — Where,  on  a  trial  for  rape  on  & 

female  under  the  age  of  consent,  the  evidence  for  the  prosecution 
was  wholly  circumstantial,  and  accused  denied  the  act,  an  instruc- 
tion that,  from  the  facts  established  by  the  prosecution,  the  jury 
must  conclusively  presume  the  ultimate  fact  was  prejudicial  to  ac- 
cused, because  taking  from  the  jury  the  right  to  draw  inferences  they 
deemed  warranted  by  the  evidence,  and  because  it  excluded  con- 
sideration of  the  testimony  of  accused. 

4.  Same — Trial — Instruction. — An  instruction  that  a  series  of  facts 

raises  a  presumption  of  law  or  fact  that  an  ultimate  fact  exists  is 
misleading,  where  the  finding  of  the  ultimate  fact  is  for  the  jury; 
the  law  being  only  that  such  series  of  facts,  found  beyond  a  reason- 
able doubt,  will  warrant  the  jury  in  drawing  a  particular  inference, 
which,  weighed  in  the  light  of  the  evidence,  will  justify  a  finding 
of  the  ultimate  fact. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  Cochise  County.  Fletcher 
M.  Doan,  Judge.    Reversed  and  new  trial  ordered. 

The  facts  are  stated  in  the  opinion. 

John  B.  Wright,  Attorney  General,  for  Respondent. 

LEWIS,  J. — The  appellant's  counsel,  appointed  to  defend 
on  the  trial,  has  done  nothing  more  than  to  perfect  this  ap- 
peal by  lodging  it  in  this  court.    No  briefs  have  been  filed  and 
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no  appearance  has  been  entered  on  behalf  of  the  appellant. 
It  being  a  criminal  case,  we  are  obliged  under  the  statute  to 
examine  the  record. 

The  instructions,  omitting  the  formal  portions,  as  well  as 
the  definition  of  rape,  are  as  follows:  "In  order  to  warrant  a 
verdict  of  conviction  at  your  hands,  it  is  incumbent  upon  the 
territory  to  establish  by  the  evidence  in  this  case  to  your  satis-^ 
faction,  beyond  a  reasonable  doubt,  that  the  defendant,  on  or 
about  the  twenty-eighth  day  of  October  of  this  year,  took  the 
prosecuting  witness,  Ellen  Herman,  down  to  the  little  adjoin- 
ing town  of  Fairbanks,  in  company  with  another  young  man 
and  another  woman ;  that  he  took  her  to  a  room  in  a  hotel  at 
that  place,  and  remained  there  with  her  something  like  two 
hours,  or  two  hours  and  a  half,  and  that  he  had  sexual  inter- 
course with  her  on  that  occasion.  If  you  are  satisfied  of  those 
facts,  and  that  the  girl  was  under  the  age  of  seventeen  years, 
and  was  not  his  wife,  if  you  are  satisfied  of  those  facts  from 
this  evidence,  you  should,  by  your  verdict,  find  the  defendant 
guilty  of  rape,  as  charged  in  the  indictment.  Unless  you  are 
satisfied  of  them  beyond  a  reasonable  doubt,  you  should  by 
your  verdict  find  him  'not  guilty.'  It  has  been  stated  that 
the  act  of  sexual  intercourse  between  a  man  and  a  woman  can 
seldom  be  proved  by  direct  testimony,  which  is  true.  There 
has  been  in  this  instance  no  testimony  given  by  any  witness 
that  saw  the  act  of  sexual  intercourse.  In  order  to  convict 
the  defendant  of  rape,  it  is  essential  that  there  should  have 
been  some  penetration  of  the  body  of  the  female  by  the  organ 
of  the  male,  and  the  commission  of  this  act  can  be  established 
by  circumstantial  evidence,  if  the  facts  and  circumstances 
established  by  the  direct  evidence  surrounding  the  occurrence 
are  sufficient  to  satisfy  the  mind  of  the  jury,  beyond  a  rea- 
sonable doubt,  that  this  act  was  accomplished.  It  has  been 
ordinarily  held  that,  where  a  man  goes  with  a  woman,  who 
was  not  his  wife,  to  a  bedroom  in  an  assignation  house,  or  a 
hotel,  and  occupies  that  room  with  her  for  a  sufficient  length 
of  time  for  the  accomplishment  of  an  act  of  sexual  intercourse 
between  them,  and  the  circumstances  surrounding  their  going 
to  that  room  and  the  occupancy  of  it  are  sufficient  to  satisfy 
the  minds  of  the  jury  that  they  went  there  with  the  intention 
of  having  sexual  intercourse,  that  the  presumption  of  law  is 
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that  they  did  have  sexual  intercourse  there.  I  believe  these 
are  the  only  points  that  are  essential  in  the  instructions  for 
this  case,  and  I  will  submit  the  case  to  you  with  two  forma 
of  verdict." 

There  is  no  presumption  of  law  arising  from  the  circum- 
stances stated  in  the  preceding  paragraph;  it  was  doubtless 
an  inadvertence  upon  the  part  of  the  trial  judge.  The  charge 
took  from  the  jury  the  right  to  draw  the  inferences  they 
deemed  warranted  by  the  evidence.  Presumptions  of  law  are 
frequently  classed  as  conclusive  and  rebuttable.  A  "conclu- 
sive presumption"  of  law  is  an  inference  which  must  be  drawn 
from  the  proof  of  given  facts,  which  no  evidence,  however 
strong,  will  be  permitted  to  overthrow.  A  "rebuttable  pre- 
sumption" of  law  is  an  inference  which  obtains  until  over- 
thrown by  proof.  Sun  Mutual  Ins.  Co.  v.  Ocean  Ins.  Co., 
107  U.  S.  485-502,  1  Sup.  Ct.  582,  27  L.  Ed.  337;  Wigmore  on 
Evidence,  sec.  2491.  A  charge  that  a  presumption  of  law  of 
either  class  arises  from  the  facts  stated  is  erroneous ;  but  the 
injury  is  more  manifest  where  there  is  not  even  the  sugges- 
tion that  the  presumption  is  rebuttable. 

The  instruction  was  prejudicial  to  the  defendant,  as  may 
be  seen  from  the  recitals  of  the  charge  and  the  record.  The 
evidence  of  the  territory  was  purely  circumstantial  and  tended 
strongly  to  establish  the  facts,  from  which  the  court  told  the 
jury  they  must  conclusively  presume  the  ultimate  fact  of 
intercourse.  The  defendant's  testimony  contained  an  explicit 
denial  of  the  act  of  intercourse,  though  it  admitted  many  of 
the  circumstances  affording  a  basis  for  the  presumption  of 
intercourse.  In  one  view  of  the  case,  the  consideration  of  this 
denial  was  excluded  by  the  instruction  given.  An  instruc- 
tion that  a  given  series  of  facts  raises  a  presumption,  either 
of  law  or  fact,  that  an  ultimate  fact  exists  is  misleading,  and 
should  be  avoided  in  those  cases  where  the  finding  of  such 
ultimate  fact  is  for  the  jury.  The  law  is  that  such  facts, 
found  beyond  a  reasonable  doubt,  warrant  the  jury  in  drawing 
a  particular  inference,  which,  weighed  in  the  light  of  all  the 
evidence,  justifies  the  finding  of  the  ultimate  fact,  if  they  are 
thereby  satisfied  beyond  a  reasonable  doubt.  Commonwealth 
v.  Clifford,  145  Mass.  97,  13  N.  E.  345;  Commonwealth  v. 
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Brian*,  142  Mass.  463,  56  Am.  Rep.  707,  8  N.  E.  338;  Wig- 
more  on  Evidence,  sec.  2491. 

The  judgment  of  the  trial  court  is  reversed,  and  a  new  trial 
ordered. 

KENT,  C.  J.,  and  CAMPBELL  and  DOE,  JJ.,  concur. 


[Criminal  No.  291.    Filed  March  25,  1911.] 
[114  Pac.  1129.] 

GEORGE   L.    HAMILTON,   Defendant   and  Appellant,  v. 
TERRITORY  OP  ARIZONA,  Respondent. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Pima  County.  John  H. 
Campbell,  Judge.    Affirmed. 

John  M.  Feier  and  D.  M.  Penny,  for  Appellant 

John  B.  Wright,  Attorney  General,  for  Respondent. 

PER  CURIAM. — This  is  an  appeal  from  a  judgment  of 
conviction  and  sentence  for  the  crime  of  assault  with  intent 
to  commit  robbery.  There  is  no  appearance  for  the  appellant 
in  this  court.  We  have  examined  the  record,  and  find  no  preju- 
dicial error  therein.  The  judgment  and  sentence  of  the  trial 
court  is  affirmed. 

CAMPBELL,  J.,  not  sitting. 

XIII  Ariz.— 20 
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[Criminal  Ko.  297.    Rled  March  25,  1911.] 
£114  Fac  560.] 

J>.  A.  WILLIAMS,  Defendant  and  Appellant,  ▼.  TERRI- 
TOEY  OF  ABIZONA,  Respondent. 

1*  Homicide — "Murder** — Indictment — SrmciEXCY. — In  Tiew  of  Penal 
Cod*  of  1901,  section  172,  defining  "murder"  as  the  unlawful  killing 
of  a  human  being  with  malice  aforethought,  an  indictment  suffi- 
ciently charges  murder  by  alleging  facts  showing  the  unlawful  loll- 
ing of  a  human  being  with  malice  aforethought,  without  alleging 
facts  bringing  it  within  one  of  the  statutory  degrees  of  murder;  it 
being  for  the  jury  to  determine  the  degree. 

2.  Sam*—- MunDEn— Assaul*  to  Mubdee. — In  view  of  Penal  Code  of 
1901,  section  172,  denning  murder  as  the  unlawful  killing  of  a  human 
being  with  malice  aforethought,  an  indictment  charging  that  accused 
unlawfully,  willfully,  feloniously,  and  of  his  deliberately  premedi- 
tated malice  aforethought  made  an  assault  with  a  loaded  revolver 
upon  B.,  "a  human  being,  with  the  intent,  then  and  there,  willfully, 
unlawfully,  feloniously,  and  of  his  deliberately  premeditated  malice 
aforethought  to  kill  and  murder  him,  the  said  R.,"  sufficiently  alleged 
the  crime  of  assault  with  intent  to  murder. 

8.  Criminal  Law — New  Trial — Newly  Discovered  Evidence — Cumu- 
lative Evidence. — Where,  in  a  prosecution  for  assault  with  intent 
to  murder  a  police  officer,  the  evidence  showed  that  the  officer  and 
accused  had  had  a  prior  altercation  just  before  the  shooting  occurred, 
in  which  each  used  vile  epithets  to  the  other,  and  the  only  issue  was 
as  to  who  was  the  aggressor  in  the  shooting  which  followed,  an  affi- 
davit that  the  officer  shortly  before  the  shooting  applied  a  vile  epi- 
thet to  accused,  and  said  that  he  would  get  him  yet  during  the  night, 
was  merely  cumulative,  and  not  such  newly  discovered  evidence  aa 
would  authorize  a  new  trial. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  Cochise  County.  Fletcher 
M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

J.  E.  Morrison,  Allen  R.  English  and  John  C.  GungT,  for 
Appellant. 

The  indictment  in  this  case  does  not  state  facts  sufficient  to 
constitute  a  public  offense.  "In  indictments  every  fact  neces- 
sary to  constitute  the  crime  charged  must  be  directly  and 
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positively  alleged;  nothing  can  be  charged  by  implication  or 
intendment."  22  Cyc.  243.  The  verdict  is  contrary  to  the 
evidence  because  there  is  no  testimony  whatever  tending  to 
show  that  the  defendant  intended  to  murder  the  prosecuting 
witness.  * '  In  case  the  evidence  leaves  it  doubtful  as  to  whether 
or  not  the  deceased  was  the  aggressor  in  the  difficulty  in  which 
the  killing  occurred  as  claimed  by  defendant,  evidence  of 
threats  of  deceased  against  defendant,  even  if  not  communi- 
cated to  him,  tends  to  show  the  deceased's  animus  toward  de- 
fendant, and  bears  on  the  probability  of  his  having  been  the 
aggressor,  and  hence  is  admissible  for  this  purpose.'1  21  Cyc. 
967,  968,  740. 

John  B.  Wright,  Attorney  General,  and  J.  S.  Williams,  for 
Respondent. 

The  indictment  states  facts  sufficient  to  constitute  a  public 
offense.  The  statute  defines  the  crime  of  murder  and  the  in- 
dictment is  drawn  in  the  language  of  the  statute.  "Whenever 
a  crime  is  distinguished  into  degrees,  it  is  left  to  the  jury, 
if  they  convict  the  defendant,  to  find  the  degrees  of  the  crime 
of  which  he  is  guilty.  .  .  .  The  pleader  need  not  indicate  the 
degree,  but  may  restrict  the  averments  to  such  facts,  as  in 
law  show  a  murder,  .  .  .  leaving  the  ascertainment  of  the  de- 
gree to  the  jury."  Davis  v.  Utah,  151  U.  S.  262,  14  Sup.  Ct. 
328,  38  L.  Ed.  153.  The  verdict  is  supported  by  the  evidence. 
The  jury  found  as  a  fact  that  Williams  made  an  assault  upon 
Russell  under  circumstances  which,  had  the  assault  resulted 
in  the  death  of  Russell,  the  crime  would  have  been  murder. 
The  whole  case  rests  upon  the  sufficiency  of  the  evidence  to 
support  the  verdict;  .  .  .  there  is  sufficient  evidence  in  the 
record  to  support  every  material  allegation  of  the  indictment. 

CAMPBELL,  J. — Appellant  was  convicted  of  the  crime  of 
assault  with  intent  to  commit  murder.  The  indictment 
charges  that  the  defendant  "did  willfully,  unlawfully,  feloni- 
ously, and  of  his  deliberately  premeditated  malice  afore- 
thought make  an  assault  with  a  loaded  revolver  in  and  upon 
the  person  of  one  Everett  Russell,  a  human  being,  with  the 
intent  then  and  there  willfully,  unlawfully,  feloniously,  and 
of  his  deliberately  premeditated  malice  aforethought  to  kill 
and  murder  him,  the  said  Everett  Russell" 
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Appellant  contends  that  the  indictment  is  insufficient.  His 
argument  is  that  the  statute  contemplates  that  the  assault,  to 
be  punishable  as  one  with  intent  to  commit  murder,  must  have 
been  to  commit  murder  of  the  first  degree,  and  that  the  in- 
dictment, in  failing  to  charge  that  the  assault  was  deliberate 
and  premeditated,  and  that  the  intent  was  formed  deliberately 
and  premeditatedly,  does  not  charge  an  offense.  "Murder  is 
the  unlawful  killing  of  a  human  being  with  malice  afore- 
thought.' '  Penal  Code  1901,  sec.  172.  In  charging  murder, 
it  is  sufficient  to  allege  facts  showing  the  unlawful  killing  of 
a  human  being  with  malice  aforethought,  without  alleging  in 
terms  the  degree,  or  facts  which  bring  the  murder  within  one 
or  the  other  of  the  statutory  degrees.  The  jury  then  deter- 
mines the  degree  of  the  crime  from  the  evidence  submitted  to 
it.  Davis  v.  Utah,  151  U.  S.  262,  14  Sup.  Ct.  328,  38  L.  Ed. 
153.  The  indictment  here  charges  an  assault  made  with  intent 
unlawfully  and  with  malice  aforethought  to  kill  a  human 
being,  and  is  sufficient. 

Several  assignments  of  error  question  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  The  controversy  at  the  trial 
was  as  to  who  was  the  aggressor.  To  set  forth  and  discuss 
the  evidence  would  unduly  extend  this  opinion.  It  is  suffi- 
cient to  say  that  there  was  a  substantial  conflict  of  testimony 
upon  the  point,  and,  the  jury  having  found  against  the  de- 
fendant, we  will  not  disturb  its  verdict. 

The  only  further  question  we  deem  it  necessary  to  notice 
is  that  of  the  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  Appellant  was  a  saloon-keeper,  and  Rus- 
sell, the  prosecuting  witness,  a  police  officer.  There  had  been 
some  ill-feeling  between  the  two  for  some  time.  There  was 
testimony  on  the  part  of  the  defendant  that,  some  time  previ- 
ous to  the  shooting,  Russell  had  made  threats  against  appel- 
lant— whether  to  do  him  violence,  or  to  arrest  him,  is  not  clear. 
On  the  night  of  the  shooting  a  number  of  prostitutes  were  in 
an  automobile  in  an  alley  back  of  appellant's  place  of  busi- 
ness, and  were  being  supplied  with  liquor.  Russell  warned 
them  away,  and  a  wordy  altercation  between  the  appellant  and 
the  police  officer  ensued ,  both  using  vile  and  threatening  lan- 
guage. There  was  testimony  that  immediately  thereafter  ap- 
pellant armed  himself  and  threatened  violence  to  the  police 
officer.    A  little  later  another  prostitute  came  to  the  rear  of 
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the  saloon  in  an  automobile,  and  was  served  with  liquor  by 
appellant,  who  was  in  the  car  with  the  woman  when  Russell 
again  appeared.  Again  a  quarrel  ensued,  which  resulted  in 
both  the  appellant  and  Russell  being  shot,  and,  as  we  have 
heretofore  stated,  the  controversy  at  the  trial  was  as  to  who 
was  the  aggressor. 

Accompanying  the  motion  for  a  new  trial  is  an  affidavit  of 
a  person  to  the  effect  that  Russell,  shortly  before  the  shooting, 
speaking  of  appellant  and  using  a  vile  epithet,  threatened, 
"I  will  get  him  yet  before  the  night  is  over."  Such  testi- 
mony would  have*  been  material  at  the  trial,  yet  would  have 
only  tended  to  show,  what  was  already  perfectly  apparent  to 
the  jury,  that  the  parties  were  embittered  toward  each  other. 
Mr.  Justice  Brewer,  while  a  member  of  the  supreme  court  of 
Kansas,  in  considering  a  similar  motion,  uses  language  which 
aptly  states  the  situation  here:  "So  far  as  the  other  matter 
disclosed  by  the  affidavit  is  concerned,  that  of  threats  or  ill- 
feeling  of  deceased  toward  defendant,  it  is  not  sufficient  to 
justify  a  setting  aside  of  the  verdict.  The  fact  of  a  pre- 
existent  ill-feeling  was  obvious  on  the  trial;  neither  party  was 
free  from  this  ill-feeling.  The  new  testimony  would  only 
make  clearer  that  which  was  sufficiently  disclosed  upon  the 
trial.  Strictly,  it  was  only  cumulative,  and  cumulative  testi- 
mony seldom,  if  ever,  justifies  any  interference  with  a  verdict. 
We  cannot  think  that  with  this  testimony  the  verdict  would 
have  been  other  than  it  was,  and  hence  the  verdict  as  returned 
ought  not  to  be  disturbed.' '    State  v.  Kearley,  26  Kan.  77. 

The  judgment  of  the  district  court  is  affirmed. 

KENT,  C.  J.,  and  LEWIS  and  DOE,  JJ.,  concur. 
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[Criminal  No.  296.    Filed  March  25,  1911.] 
[115  Pac.  70.] 

BLIAS  S.  KIMBALL  and  RICHARD  A.  SHIPP,  Defendant* 
and  Appellants,  v.  TERRITORY  OP  ARIZONA,  Re- 
spondent. 

1.  Criminal  Law— Verdict  of  "Guilty" — Sufficiency. — A  verdict  of 

guilty  implies  a  finding  upon  every  element  essential  to  constitute 
the  offense  as  charged,  but  a  verdict  which  convicts  of  but  one  of 
several  essential  elements  of  an  offense  is  insufficient  to  sustain  a 
conviction  for  the  offense  charged. 

2.  Same — Plea  of  not  Guilty — Effect. — A  plea  of  not  guilty  puts  in 

issue  every  material  allegation  of  the  indictment,  and  there  can  be 
no  conviction  unless  the  jury  expressly  find  against  accused  on  the 
issue. 

8.  False  Pretenses — Intent — Essentiality. — Intent  to  defraud  is 
essential  to  the  offense  under  Penal  Code  of  1901,  section  489,  of  ob- 
taining money  by  false  pretense. 

4.  Sake— Verdict— Sufficiency. — A  verdict  of  guilty  of  "obtaining 
property  by  false  representations  as  charged  in  the  indictment"  is 
insufficient  to  sustain  a  conviction  under  Penal  Code  of  1901,  sec- 
tion 489,  for  obtaining  money  by  false  pretenses,  for  failing  to  find 
intent  to  defraud,  an  essential  element  of  the  offense. 

6.  Criminal  Law — Verdict— Immaterial  Irregularities. — Mere  irreg- 
ularity or  surplusage  in  a  verdict  of  conviction  is  immaterial,  if  in- 
tent to  convict  of  the  crime  charged  is  unmistakably  expressed. 

6.  Same — Discharge  of  Accused — Former  Jeopardy. — Though  a  ver- 

dict of  guilty  of  "obtaining  property  by  false  representations  as 
charged  in  the  indictment"  is  insufficient  to  sustain  a  judgment  of 
conviction  under  Penal  Code  of  1901,  section  489,  for  obtaining 
money  by  false  pretense,  for  failing  to  find  intent  to  defraud,  the 
judgment  on  being  set  aside  is  not  a  bar  to  another  prosecution  for 
the  same  offense. 

7.  Same — Insufficient  Verdict— Former  Jeopardy. — Generally,  where 

a  verdict  is  so  uncertain  that  the  jury's  intent  cannot  be  ascertained, 
accused  cannot  be  deemed  to  have  been  in  jeopardy  so  as  to  entitle 
him  to  discharge. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  Graham  County.  Fletcher 
M.  Doan,  Judge.    Reversed  and  remanded. 

The  facts  are  stated  in  the  opinion. 
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Frederick  S.  Nave,  A.  C.  McKillop  and  W.  K.  Dial,  for 
Appellants. 

The  defendants  should  be  discharged  by  reason  of  the  in- 
sufficiency of  the  verdict  to  support  a  judgment  of  conviction. 
The  jury  found  the  defendants  guilty  of  one  element  of  the 
offense  charged  but  of  no  more.  "It  is  a  very  familiar  prin- 
ciple in  the  administration  of  the  criminal  law  that  all  the 
circumstances  essential  to  sustaining  the  indictment  must  be 
expressly  found  by  the  jury,  and  the  court  cannot  supply  a 
defect  in  the  finding  of  the  jury  by  intendment  of  implica- 
tion." Commonwealth  v.  Call,  21  Pick.  (Mass.)  513,  32  Am. 
Dec.  284;  People  v.  Small,  1  Cal.  App.  320,  82  Pac.  87 ;  People 
v.  Cummings,  117  Cal.  497,  49  Pac.  576;  United  States  v. 
John,  1  Black  (66  U.  S.),  484,  17  L.  Ed.  225;  People  v.  Tilley, 
135  Cal.  61,  67  Pac.  42;  Ring  v.  State,  42  Tex.  282;  State  v. 
French,  50>La.  Ann.  461,  23  South.  606;  State  v.  Oakley,  103 
N.  C.  408,  9  S.  E.  575;  People  v.  Lee,  237  111.  272,  86  N.  E. 
573.  The  verdict  has  been  accepted  and  recorded  and  the 
jury  discharged  without  our  consent,  and  without  finding  us 
guilty  of  any  crime,  and  in  effect  finding  us  not  guilty  of 
any  crime.  We  have  been  in  jeopardy  and  are  entitled  to 
be  discharged.  People  v.  Small,  1  Cal.  App.  320,  82  Pac.  87 ; 
People  v.  Terrill,  132  Cal.  497,  64  Pac.  894 ;  State  v.  Stephamis, 
53  Or.  135,  99  Pac.  428,  17  Am.  &  Eng.  Ann.  Cas.  1146. 

John  B.  Wright,  Attorney  General,  for  Respondent. 

The  indictment  shows  that  the  defendant,  before  the  finding 
of  the  indictment,  with  intent  to  unlawfully  and  feloniously 
cheat  and  defraud  one  Layton,  then  and  there  unlawfully, 
knowingly  and  feloniously,  by  the  use  of  a  trick  and  decep- 
tion, false  and  fraudulent  representations,  statements  and  pre- 
tenses, and  by  means  and  by  use  of  the  confidence  game, 
committed  the  unlawful  acts  which  the  indictment  specifically 
alleges  to  be  felony.  The  statute  is  taken  from  the  state  of 
Missouri,  and  the  construction  of  Missouri  should  therefore 
be  controlling  upon  this  court.  State  v.  Wilson,  223  Mo.  156, 
122  S.  W.  701.  "The  verdict,  'guilty  as  charged  in  the  in- 
dictment, '  w$s  justly  found,  and  was  good  in  law."  People 
v.  De  Cleer,  60  Cal.  61.  "The  form  of  the  verdict  is  immate- 
rial, if  the  intention  to  convict  of  the  crime  is  unmistakably; 
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expressed."  People  v.  Tilley,  135  Cal.  61,  67  Pac.  42;  People 
v.  McCarty,  48  Cal.  557;  People  v.  Jochinsky,  106  Cal.  638, 
39  Pac.  1077. 

KENT,  C.  J. — The  appellants  were  indicted  under  the  pro- 
visions of  section  489  of  the  Penal  Code.  This  section,  so  far 
as  applicable,  reads  as  follows:  "Every  person  who,  with  in- 
tent to  cheat  and  defraud,  shall  obtain  .  .  .  from  any  other 
person  .  .  .  any  money,  property,  or  valuable  thing  whatever, 
by  means  or  by  use  of  any  trick  or  deception,  or  false  or 
fraudulent  representation,  or  statement  of  pretense,  or  by 
any  other  means  or  instruments,  or  device,  commonly  called 
the  'confidence  game,'  .  .  .  shall  be  deemed  guilty  of  a 
felony.' '  The  jury  rendered  a  verdict  as  follows:  "We,  the 
jury  duly  impaneled  and  sworn  in  the  above-entitled  action, 
upon  our  oaths  do  find  the  defendants  guilty  of  obtaining 
property  by  false  representations  as  charged  in* the  indict- 
ment." 

The  first  assignment  of  error  urged  by  the  appellants  is 
that  the  verdict  is  insufficient  to  support  a  judgment  of  con- 
viction, in  that  the  verdict  does  not  find  against  the  defend- 
ants upon  the  issue  raised  in  the  case  upon  the  indictment  and 
plea  of  not  guilty ;  the  claim  being  that  the  verdict  finds  the 
defendants  guilty  of  obtaining  property  by  false  representa- 
tions, and  does  not  find  that  the  property  was  obtained  with 
intent  to  cheat  or  defraud,  or  that  the  false  representations 
were  in  the  nature  of  a  confidence  game,  or  that  the  defend 
ants,  or  either  of  them,  knew  that  the  representations,  or  any 
of  them,  were  false  or  fraudulent;  and,  further,  that  the  ver- 
dict does  not  find  that  the  property  was  obtained  within  the 
county  in  which  the  indictment  was  found,  or  that  the  repre- 
sentations were  made  within  such  county.  The  appellants 
further  claim  that  by  the  verdict  the  jury  found  the  defend- 
ants guilty  of  a  matter  not  charged  against  them,  and  that  the 
verdict  was  a  verdict  of  acquittal  upon  the  essential  elements 
of  the  offense  charged,  to  wit,  the  element  of  intent  to  cheat 
and  defraud,  the  element  of  knowledge  or  design,  the  element 
of  the  knowledge  of  the  falsity  of  the  representations,  the  ele- 
ment of  the  confidence  game,  and  the  element  of  venue. 

The  rule  is  universal  that  a  verdict  of  guilty  is  a  finding 
of  the  jury  upon  every  element  necessary  to  constitute  the 
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crime  as  laid  in  the  indictment,  and  that  a  verdict  which  finds 
a  defendant  guilty  of  but  one  of  a  number  of  essential  ele- 
ments of  a  crime  is  not  a  verdict  sufficient  to  sustain  a  judg- 
ment of  conviction  for  the  crime  charged.  Under  our  statutes, 
the  plea  of  not  guilty  puts  in  issue  every  material  allegation 
of  the  indictment,  and  no  judgment  of  conviction  can  be  given 
unless  the  jury  expressly  find  against  the  defendant  upon  the 
issue.  The  verdict  of  jthe  jury  in  the  case  before  us  found  the 
defendants  guilty  of  obtaining  property  by  false  representa- 
tions as  charged  in  the  indictment.  The  obtaining  property 
by  false  representations  alone  is  not  a  crime  under  any  of 
the  provisions  of  our  Penal  Code.  Under  section  481  of  the 
Penal  Code,  any  person  who  knowingly  and  designedly  by 
false  or  fraudulent  representations  defrauds  any  other  per- 
son of  money  or  property  is  guilty  of  a  misdemeanor,  but  there 
the  mere  obtaining  of  money  by  false  or  fraudulent  repre- 
sentation or  pretense  is  not  sufficient  to  constitute  the  crime 
specified  in  that  section,  unless  the  money  so  obtained  falsely 
and  fraudulently  was  obtained  knowingly,  and  designedly. 
Under  section  489,  under  which  the  indictment  in  this  case 
was  drawn  as  found  by  the  trial  court,  the  obtaining  of  prop- 
erty by  false  representation  is  not  in  itself  made  a  crime, 
except  that  it  be  done  with  intent  to  cheat  and  defraud.  The 
intent  is  a  material  and  necessary  element  of  the  crime. 
Therefore,  if  the  verdict  before  us  simply  finds  the  defend- 
ants guilty  of  obtaining  property  by  false  representations  and 
does  not  find  that  the  defendants,  with  intent  to  defraud, 
obtained  the  property  by  fake  representations,  then  an  essen- 
tially necessary  element  of  the  crime  has  not  been  found  by 
the  jury.  Cases  holding  that  a  verdict  which  specifies  one 
element  of  a  crime  and  omits  other  essential  elements  will  not 
support  a  judgment  of  conviction  are  numerous,  and  there  are 
none,  so  far  as  we  are  aware,  holding  the  contrary.  Whar- 
ton's Criminal  Pleading  and  Practice,  9th  ed.,  756;  Common- 
wealth  v.  Call,  21  Pick.  (Mass.)  513,  32  Am.  Dec.  284;  People 
v.  Small,  1  Cal.  App.  320,  82  Pac.  87 ;  People  v.  Cummings, 
117  Cal.  497,  49  Pac.  576;  People  v.  TUley,  135  Cal.  62,  67 
Pac.  42;  Ring  v.  State,  42  Tex.  282;  State  v.  French,  50  La. 
Ann.  461,  23  South.  606;  Huffman  v.  State,.  89  Ala.  33,  8 
South.  28;  State  v.  Oakley,  103  N.  C.  408,  9  S.  E.  575;  State 
v.  Modlin,  197  Mo.  376,  95  S.  W.  345;  State  v.  Stephanus,  53 
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Or.  135,  99  Pac.  428;  State  v.  Pollock,  105  Mo.  App.  273,  79 
S.  W.  980;  State  v.  Be  Witt,  186  Mo.  61,  84  S.  W.  956 ;  Harris 
v.  State,  53  Fla.  37,  43  South.  311;  State  v.  Parker,  152  N.  C. 
790,  67  S.  E.  35. 

Counsel  for  the  respondent  do  not,  as  we  understand  their 
position,  controvert  the  general  rule,  but  they  claim  that,  by 
reason  of  the  insertion  in  the  verdict  of  the  words  "as  charged 
in  the  indictment,' '  the  verdict  in  this  .case  is  not  within  the 
rule.  A  verdict  of  "not  guilty  as  charged  in  the  indictment" 
is,  of  course,  equivalent  to  a  verdict  of  not  guilty,  and  is  a 
finding  by  the  jury  upon  all  of  the  essential  allegations  of 
the  indictment.  It  is  also  true  that  in  many  verdicts  there 
occur  words  which  can  be  ignored  as  surplusage,  but  they  are 
words  which  have  not  to  do  with  the  issues  directly  raised  by 
the  plea  of  not  guilty,  as,  for  example,  in  the  case  of  People 
v.  Jochinshy,  106  Cal.  640,  39  Pac.  1077.  There  the  verdict 
was,  "We,  the  jury,  find  the  defendants  guilty  of  burglary 
in  the  first  degree,  and  we  further  find  that  the  goods  taken, 
from  Prince's  store  on  the  night  of  the  13th  or  14th  of  April, 
1893,  were  brought  from  Sonoma  county  into  the  city  and 
county  of  San  Francisco,  state  of  California,  by  the  defend- 
ant." There  the  jury  directly  found  the  defendant  guilty 
of  burglary  in  the  first  degree.  This  was  a  finding  of  all  the 
essential  elements  of  the  crime.  The  court  properly  held  that 
the  general  verdict  of  guilty  implied  proof  of  all  the  facts 
necessary  to  conviction,  and  that  the  latter  part  of  the  ver- 
dict was  mere  surplusage,  resulting  in  no  prejudice  to  the 
appellant.  We  do  not  see  how  it  is  possible  to  treat  the  words 
in  the  indictment,  "of  obtaining  property  by  false  representa- 
tions," as  mere  surplusage,  because  they  are  words  which  have 
to  do  with  one  of  the  issues  directly  raised  by  the  plea  of  not 
guilty.  It  is  a  direct  finding  of  the  jury  that  upon  one  of 
the  elements  of  the  statute  the  defendants  were  guilty,  to  wit, 
the  obtaining  of  the  money  by  false  representations,  and  it  is 
also  a  direct  refusal  to  find  upon  another  essential  element, 
to  wit,  the  intent  to  cheat  and  defraud.  The  words  "as 
charged  in  the  indictment"  qualify  the  phrase  "of  obtaining 
property  by  false  representations."  They  serve  to  specify 
the  property  obtained  and  the  false  representations  made,  but 
with  the  expression  in  the  verdict  of  one  of  the  elements  of 
the  crime  and  the  omission  of  another  essential  element  the 
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defendants,  by  the  words  "as  charged  in  the  indictment/9 
are  not  found  guilty  of  anything  else  as  charged  in  the  in- 
dictment, and  the  words  in  question  cannot  be  held  to  incor- 
porate by  reference  other  facts  upon  which  there  is  no  finding. 
In  the  case  of  People  v.  Lee,  237  111.  272,  86  N.  E.  573,  the 
supreme  court  of  Illinois  considered  the  following  verdict: 
"We,  the  jury,  find  the  defendant,  Leona  Garrity,  guilty  of 
harboring  a  female  under  the  age  of  eighteen  years  in  a  house 
of  prostitution  in  manner  and  form  as  charged  in  the  indict- 
ment.''  The  court  said:  "To  authorize  a  judgment  against 
the  defendant,  the  verdict  in  a  criminal  case  must  respond  to 
the  issues  submitted  to  the  jury.  Its  sufficiency  is  determined 
by  ascertaining  whether  it  is  responsive  to  and  covers  the 
offense  charged  in  the  indictment.  It  must  contain  either  in 
itself  or  by  reference  to  the  indictment  every  material  element 
of  the  crime.  .  .  .  The  verdict  does  not  find  directly  or  by 
necessary  implication  that  plaintiffs  in  error  were  the  keepers 
of  the  house  of  prostitution,  or  that  the  female  harbored 
therein  was  unmarried.  These  were  both  essential  elements 
of  the  offense  and  constituted  material  facts  in  issue  at  the 
trial.  .  .  .  The  clause  in  the  verdict  'in  manner  and  form  as 
charged  in  the  indictment'  refers  to  the  indictment  for  the 
facts  which  are  specially  found  in  the  verdict,  and  cannot  be 
held  to  incorporate  by  reference  other  facts  upon  which  there 
is  no  finding.  The  verdict  is  insufficient  to  authorize  a  judg- 
ment of  guilty."  It  is  claimed  by  counsel  for  the  respondent 
that  it  appears  from  the  record  that  the  trial  judge  at  the 
conclusion  of  his  instructions  handed  the  jurors  two  verdicts, 
one  being  a  verdict  of  not  guilty  and  the  other  being  the  ver- 
dict in  controversy  herein,  explaining  to  them  that,  if  they 
found  the  defendants  guilty  as  alleged  in  the  indictment,  they 
would  return  the  verdict  which  is  in  controversy  here,  other- 
wise they  would  return  the  verdict  of  not  guilty. 

It  is  claimed  that  the  jury  having  brought  in  the  verdict  in 
question,  this  fact  alone  unqualifiedly  demonstrates  the  in- 
tention of  the  jurors.  We  do  not  think  this  contention,  even 
if  the  record  bore  out  the  contention  of  counsel,  aids  them 
in  their  position  that  the  verdict  expresses  the  intention  of  the 
jury  to  find  a  general  verdict  of  conviction.  The  court 
charged  the  jury  at  length  of  its  own  motion,  and  further  gave 
a  great  number  of  instructions  requested  by  counsel;  the  in- 
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structions  covering  some  fifty  folios.  The  trial  judge  spe- 
cifically charged  the  jury  that  it  was  necessary  that  they  should 
find  that  the  defendants  had  obtained  the  money  with  the 
intent  to  cheat  and  defraud.  At  the  close  of  the  instructions, 
the  record  shows  that  the  trial  court  stated  to  the  jury:  "You 
will  be  furnished  with  blank  forms  of  verdict  that  express  the 
findings  that  you  are  warranted  by  law  to  find  in  the  case." 
We  think,  as  contended  by  counsel  for  the  appellants,  that 
the  effect  of  that  statement,  together  with  the  instructions 
given  by  the  court  and  the  submission  of  a  verdict  in  the  form 
returned  by  them,  coming  as  the  court's  final  directions  to 
the  jury,  was  calculated  to  mislead  the  jury  as  to  the  nature 
of  the  findings  which  they  were  "warranted  by  the  law  to 
find,"  and  to  place  undue  emphasis  upon  two  elements,  to 
wit,  the  obtaining  of  the  property  and  the  falseness  of  the 
representations  enumerated  in  the  indictment,  to  the  neglect 
of  the  elements  that  the  property  must  have  been  obtained 
"with  intent  to  cheat  and  defraud."  The  trial  judge  charged 
that  intent  must  be  proved,  and  then  by  the  form  of  the  ver- 
dict submitted  to  the  jury  prevented  any  juror  who  desired 
to  vote  for  a  conviction  upon  this  essential  element  of  the 
offense  from  expressing  his  conviction  that  such  element  had 
been  proved.  On  the  other  hand,  any  juror  who  was  con- 
vinced of  the  guilt  of  the  defendants  as  to  the  obtaining  prop- 
erty by  false  representations  and  was  not  convinced  as  to 
the  intent  to  cheat  and  defraud  might  have  been  very  easily 
induced  to  sign  the  verdict  in  the  form  rendered  in  the  proper 
belief  that  he  was  thereby  only  giving  expression  to  the  facts 
that  he  was  satisfied  had  been  proved  by  the  evidence. 

We  agree  with  the  counsel  for  the  appellee  that,  if  the  in- 
tention to  convict  of  the  crime  is  unmistakably  expressed  in 
the  verdict,  any  mere  irregularity  or  surplusage  contained  in 
the  verdict  is  immaterial,  but  we  are  of  the  opinion  that,  upon 
the  verdict  before  us,  we  cannot  say  that  the  intention  of  the 
jury  to  convict  of  the  crime  was  unmistakably  expressed. 
Our  conclusion  that  the  verdict  does  not  support  the  judg- 
ment is  strengthened  by  the  form  of  the  judgment  itself,  which 
reads  in  part  as  follows:  "You  were  indicted  by  the  grand 
jury  of  this  county  for  obtaining  property  by  false  representa- 
tion in  the  nature  of  a  confidence  game  with  intent  to  defraud. 
To  this  indictment  you  pleaded  not  guilty.    On  .  .  .  you  were 
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given  a  fair  and  impartial  trial  in  this  court  before  a  jury 
of  your  peers  and  said  jury  returned  into  open  court  their 
verdict  finding  you  guilty  of  obtaining  property  by  false 
representations  as  charged  in  the  indictment.  Have  you  any- 
thing to  say  or  legal  cause  to  show  why  the  judgment  of  this 
court  should  not  now  be  pronounced  against  yout  The  de- 
fendant replied,  'No,  sir.'  No  legal  cause  being  shown  or 
appearing  to  the  court,  the  court  doth  render  its  judgment 
that  whereas  you,  Elias  S.  Kimball,  having  been  on  the 
twenty-fifth  day  of  June,  A.  D.  1910,  after  a  fair  and  impar- 
tial trial  in  this  court,  found  guilty  by  a  jury  of  your  peers 
of  the  crime  of  obtaining  property  by  false  representations  in 
the  nature  of  a  confidence  game  with  intent  to  defraud,  it  is 
ordered,  adjudged,  and  decreed  that  you,  Elias  S.  Kimball, 
are  guilty  of  obtaining  property  by  false  representations  in 
the  nature  of  a  confidence  game  with  intent  to  defraud,  and 
that  you  be  punished  therefor,"  etc. 

It  is  further  contended  by  appellants  that  upon  the  state 
of  the  record  the  defendants  have  been  in  jeopardy  and  are 
entitled  to  be  discharged.  After  the  rendition  of  the  verdict 
and  its  recording  by  the  clerk,  and  after  the  verdict  had  been 
read  to  the  jury  and  they  were  asked  if  it  was  their  verdict 
and  had  replied  that  it  was,  the  court  discharged  the  jury 
from  further  consideration  of  the  case.  Thereafter,  and  be- 
fore the  jury  had  left  the  box,  the  defendants'  counsel  moved 
for  the  discharge  of  the  defendants.  This  was  denied  by  the 
court  on  the  ground  that  it  was  then  too  late  to  resubmit  the 
verdict  for  correction ,  the  jury  having  been  discharged  from 
the  case.  Thereafter  the  defendants  moved  in  arrest  of  judg- 
ment, and  this  motion  was  also  denied.  As  the  verdict  was 
insufficient,  judgment  should  not  have  been  entered  thereon, 
but  we  do  not  agree  with  counsel  that  the  defendants  have 
been  in  jeopardy  and  are  entitled  to  be  discharged.  Such 
seems  to  be  the  rule  in  California  and  Oregon  under  a  sim- 
ilar state  of  facts,  but  it  is  not  the  general  rule.  In  all  the 
cases  heretofore  cited  in  this  opinion,  except  the  California 
and  Oregon  cases,  the  courts  hold  that,  as  such  a  verdict  is 
insufficient  to  support  a  judgment  of  conviction,  a  judgment 
entered  thereon  must  be  set  aside  and  a  new  trial  granted. 
The  general,  and  we  conceive  the  correct,  rule  is  that  where 
the  verdict  is  so  uncertain  that  the  court  is  unable  to  tell  what 
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the  intent  of  the  jury  was,  and  the  matter  is  brought  before 
the  appellate  court  on  appeal  by  the  defendant,  he  cannot  by 
such  verdict  be  held  to  have  been  in  jeopardy  and  therefore 
entitled  to  his  discharge,  but  that  the  judgment  is  not  a  bar 
to  a  further  prosecution.  12  Cyc.  262,  note  31;  Waddle  v. 
State,  112  Tenn.  556,  82  S.  W.  827. 

It  is  also  urged  that  the  indictment  does  not  state  an  offense 
under  the  statute,  either  under  section  481  or  section  489. 
This  latter  section,  taken  from  Missouri,  so  far  as  its  provi- 
sions which  we  have  discussed  are  concerned,  is  intended  to 
reach  a  class  of  offenders  sometimes  known  as  "confidence 
men,"  who,  with  intent  to  cheat  and  defraud,  obtain  through 
some  false  representation,  trick,  or  deception  the  money  of 
their  victim  whose  confidence  has  first  been  secured  through 
some  false  representation  or  deception.  It  provides  for  a 
class  of  false  representations  not  included  in  section  481,  which 
deals  with  the  subject  of  ordinary  false  representations.  State 
v.  Pickett,  174  Mo.  663,  74  S.  W.  844.  We  think  the  in- 
dictment, though  somewhat  inartificially  drawn,  sufficiently 
charges  facts  to  bring  it  within  the  requirements  of  section 
489.    State  v.  Wilson,  223  Mo.  156,  122  S.  W.  701. 

The  verdict  in  the  case  being  insufficient  to  sustain  the  judg- 
ment of  conviction,  the  verdict  and  judgment  are  set  aside, 
and  the  case  is  remanded  to  the  district  court  for  a  new  trial. 

CAMPBELL  and  DOE,  JJ.,  concur. 


[Civil  No.  1194.    Filed  March  25,  1911.] 
[115  Pac.  76.] 

T.  S.  BUNCH,  Probate  Judge  of  Graham  County,  Peti- 
tioner, v.  J.  A.  WOODS,  as  County  School  Superintend- 
ent of  Graham  County,  Respondent. 

1.  Counties — Classification — Determination. — Where  the  act  creat- 
ing a  new  county  out  of  an  established  one  provided  that  the  super- 
visors of  the  two  counties  should  determine  the  proportion  of  the 
taxable  property  in  each  county  according  to  the  equalized  valua- 
tion (Laws  1909,  c.  21),  and  the  law  provides  that  the  classification 
of  the  counties  shall  be  dependent  upon  the  amount  of  taxable  prop- 
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erty  as  determined  by  the  board  of  equalization  (Civ.  Code  1901, 
par.  2608),  a  finding  by  the  supervisors  as  to  the  amount  of  prop- 
erty is  conclusive,  and  a  finding  that  the  taxable  property  in  the 
old  county  was  less  than  $3,000,000  threw  it  into  the  second  class. 
2.  Schools  and  School  Districts — Officers — Removal. — Where  a 
county  of  the  first  class  was  divided,  thus  becoming  one  of  the  second 
class,  the  office  of  county  school  superintendent  was  vacated,  the  stat- 
ute providing  that  the  probate  judge  in  a  county  of  the  second  class 
shall  perform  the  duties  of  such  superintendent,  and  hence  the 
former  county  superintendent  cannot  hold  that  office  and  draw  com- 
pensation, but  must  deliver  his  records  to  the  probate  judge. 

CAMPBELL,  J.,  dissenting. 
PETITION  for  writ  of  mandamus.    Writ  issued. 
The  facts  are  stated  in  the  opinion. 
A.  G.  McAllister,  for  Petitioner. 
Stratton  &  Lynch,  for  Respondent. 

PER  CURIAM.— The  law  provides  that  the  classification  of 
counties  shall  be  dependent  upon  the  amount  of  taxable  prop- 
erty as  determined  by  the  county  board  of  equalization  (Civ. 
Code  1901,  par.  2608).  By  the  terms  of  the  act  creating 
Greenlee  county  (LawS  1909,  c.  21),  it  was  provided  that  the 
boards  of  supervisors  of  Graham  and  Greenlee  counties  should 
meet  and  determine  the  proportional  part  of  such  equalized 
valuation  lying  within  the  exterior  boundaries  of  Graham  and 
Greenlee  counties,  respectively.  As  it  is  essential  that  the  class 
to  which  each  of  said  counties  belongs  should  be  determined, 
and  no  other  means  for  the  determination  of  that  fact  exists, 
the  determination  of  such  boards  of  supervisors  so  made  must 
be  taken  as  conclusive;  and  as,  under  such  determination,  the 
county  of  Graham  was  reduced  to  a  county  of  the  second  class, 
the  duties  of  the  county  school  superintendent  devolved  upon 
the  probate  judge  from  and  after  the  date  of  such  determina- 
tion, and  the  right  of  the  incumbent  of  the  office  of  county 
school  superintendent  to  compensation  thereupon  ceased. 
The  condition  is  the  same  as  if  in  the  August  following  an 
election  of  an  officer  for  two  years  in  a  given  county  the  board 
of  supervisors  ascertained  that  by  the  equalized  assessed  val- 
uation such  county  had  dropped  from  a  county  of  the  first 
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class  to  a  county  of  the  second  class.  In  such  a  case  we  have 
held  that  thereafter  the  salary  of  such  officer  is  not  the  sal- 
ary of  such  officer  in  a  first-class  county,  but  the  reduced  sal- 
ary of  such  officer  in  a  second-class  county.  The  same  rule 
applies  here.  By  law,  when  a  county  becomes  a  second-class 
county,  the  office  of  county  school  superintendent  is  no  longer 
an  independent  office,  but  the  duties  are  performed  by  the 
probate  judge  (Civ.  Code  1901,  par.  1054).  The  board  hav- 
ing by  authority  of  the  legislature  ascertained  the  relative 
proportion  of  Graham  and  Greenlee  counties  of  the  equalized 
assessed  valuation  as  made  in  1910,  and  it  appearing  that  Gra- 
ham county  has  less  than  a  $3,000,000  valuation,  Graham 
county  has  become  a  county  of  the  second  class,  and  no  longer 
has  an  independent  county  school  superintendent,  since  his 
duties  have  devolved  upon  the  probate  judge.  We  do  not 
perceive  that  the  provisions  of  the  so-called  enabling  act  oper- 
ate to  continue  the  respondent  in  office  under  the  facts  as 
presented. 

The  right  of  the  county  school  superintendent  to  such  office 
has  therefore  ceased,  and  the  writ  should  issue  as  prayed  for. 

KENT,  C.  J.,  and  DOAN  and  DOE,  JJ.,  concur.    CAMP- 
BELL, J.,  dissents. 


[Civil  No.  11S8.    Piled  March  25,  1011.] 
[114  Pac.  971.] 

SANTIAGO  AINSA,  Administrator  With  Will  Annexed  of 
the  Estate  of  FRANK  ELY,  Deceased,  Plaintiff  and  Ap- 
pellant, v.  THE  NEW  MEXICO  AND  ARIZONA  RAIL- 
ROAD  COMPANY,  a  Corporation,  Defendant  and  Ap- 
pellee. 

1.  Adverse  Possession — Color  of  Title. — Decrees  under  condemnation 

for  a  part  of  a  railroad's  right  of  way  and  the  filing  and  approval 
of  a  map  under  act  of  Congress  of  March  3,  1875,  chapter  152 
(18  Stat.  482  [U.  S.  Comp.  Stats.  1901,  p.  1568]),  granting  rights 
of  way  through  unoccupied  land,  constituted  color  of  title. 

2.  Railroads — Bight  or  Way. — Where  a  railroad  authorized  to  appro- 

priate a  right  of  way  two  hundred  feet  wide,  built  its  line  through 
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public  land,  and,  where  the  land  had  been  filed  upon,  condemned  a 
vray  one  hundred  feet  wide  and  filed  a  map  under  act  of  Congress 
of  March  3,  1875,  chapter  152  (18  Stat.  482  [U.  S.  Comp.  Stats. 
1901,  p.  1568]),  granting  rights  of  way  through  unoccupied  land, 
and  at  that  time  there  was  nothing  of  record  in  the  United  States 
land  office  showing  that  the  land  in  controversy  was  within  a  Mex- 
ican grant,  as  against  one  claiming  under  the  grant,  which  was 
valid,  the  railroad  acquired  a  right  of  way  one  hundred  feet  wide. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  Pima  County.  John  H. 
Campbell,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Selim  M.  Franklin,  for  Appellant. 

The  railroad  company,  having  constructed  its  road  through 
the  San  Jose  de  Sonoita  Grant  without  any  right,  license  or 
consent  of  the  owner  thereof,  is  only  entitled  to  a  right  of 
way  for  its  roadbed  as  actually  constructed,  and  it  has  no 
right,  easement  or  title  whatsoever  to  a  strip  of  land  fifty 
feet,  or  any  other  width,  on  each  side  of  said  roadbed,  as 
claimed  by  it,  and  awarded  by  the  court.  Omaha  &  R.  V.  Ry. 
Co.  v.  Richards,  38  Neb.  847,  57  N.  W.  739 ;  Louisville  &  N. 
R.  Co.  v.  Smith,  141  Ala.  335,  37  South.  490;  Prather  v.  West- 
ern Union  Tel.  Co.,  89  Ind.  501.  Where  a  railroad  company 
enters  upon  land  without  any  pretense  of  title,  in  the  absence 
of  a  designation  of  boundaries,  there  is  no  presumption  that 
the  corporation  has  appropriated  for  its  right  of  way  a  strip 
of  the  usual  width,  or  all  that  the  statute  allows  it  to  take  for 
that  purpose.  ...  It  took  possession  without  a  shadow  of 
right  therefor.  Such  possession  is  limited  to  that  portion  of 
the  lot  actually  occupied  by  the  company. 

XJ.  T.  Clotfelter  and  E.  W.  Camp,  for  Appellee. 

There  is  nothing  in  the  record  upon  which  the  assertion 
that  the  railway  was  built  through  the  grant  without  the  con- 
sent of  the  then  owner  can  be  expressly  or  impliedly  based. 
There  are  facts  which  constitute  ample  foundation  for  a  pre- 
sumption to  the  contrary.  When  "possession  and  use  are 
long  continued,  they  create  a  presumption  of  lawful  origin; 
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that  is,  that  they  are  founded  upon  such  instruments  and  pro- 
ceedings as  in  law  would  pass  the  right  to  the  possession  and 
use  of  the  property."  Fletcher  v.  Fuller,  120  U.  S.  534,  7 
Sup.  Ct.  667,  30  L.  Ed.  759 ;  22  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  1289.  This  presumption  has  always  been  held  to  arise 
when  the  possession  has  been  continued  and  the  enjoyment 
of  the  property  undisturbed  for  a  period  of  time  equal  to  the 
period  of  the  statute  of  limitations. 

In  order  to  indulge  in  the  presumption  that  the  road  was 
built  through  the  grant  without  the  consent  of  the  owner,  the 
court  must  presume  that  appellee  acted  in  violation  of  the 
law — committed  a  trespass.  In  this  case  it  must  be  assumed 
that  appellee  built  its  railway  through  the  grant  with  the  con- 
sent of  the  owner,  the  predecessor  in  interest  of  the  plaintiff 
and  the  question  as  to  the  extent  of  the  rights  acquired  must 
be  determined  by  the  principles  of  law  laid  down  in  the  de- 
cisions in  cases  where  the  railway  track  was  built  under  the 
express  permission  and  consent  of  the  owner  of  the  land 
through  which  it  extended.  When  this  railway  was  built, 
companies  like  appellee  were  empowered  by  the  laws  of  Ari- 
zona "To  lay  out  their  said  railroads,  or  either  thereof,  not 
exceeding  two  hundred  feet  wide.,,  Act  No.  37  of  1879,  sec. 
18,  subd.  4;  Hargis  v.  Kansas  City  By.  Co.,  100  Mo.  210,  13 
S.  W.  680;  Louisville  &  M.  R.  Co.  v.  EUeston,  32  Ky.  Law 
Rep.  1169,  108  S.  W.  858;  Jones  v.  Erie  etc.  R.  Co.,  144  Pa. 
629,  23  Atl.  251;  N.  P.  Railroad  Co.  v.  Smith,  171  U.  S.  260, 
18  Sup.  Ct.  794,  42  L.  Ed.  157. 

DOAN,  J. — On  June  1,  1892,  Santiago  Ainsa,  as  adminis- 
trator of  the  estate  of  Frank  Ely,  brought  suit  in  the  district 
court  of  Pima  county  against  New  Mexico  &  Arizona  Railroad 
Company  to  quiet  title  to  a  Mexican  land  grant  known  as  the 
"Rancho  San  Jose  de  Sonoita."  The  district  court  rendered 
its  judgment  on  March  31,  1909,  decreeing  the  title  to  be  in 
Ainsa  as  administrator,  subject,  however,  to  the  right  of  way 
of  the  defendant  railroad  company,  consisting  of  a  strip  of 
land  fifty  feet  in  width  on  each  side  of  the  center  of  the  road- 
bed of  said  railroad  as  constructed  through  the  grant.  From 
this  judgment  and  the  denial  of  a  motion  for  a  new  trial, 
Ainsa,  as  administrator,  has  appealed  to  this  court 
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The  case  was  tried  upon  an  agreed  statement  of  facts,  the 
affidavits  of  Epes  Randolph  and  W.  Bradford,  which  are  not 
controverted,  and  some  documentary  evidence,  the  truth  of 
which  was  conceded,  so  there  are  no  disputed  questions  of 
fact.  The  facts,  briefly  stated,  are  as  follows:  In  the  years 
1880,  1881,  and  1882  the  railroad  company  extended  its  line 
across  the  premises  in  dispute,  and  constructed  its  roadbed 
substantially  where  the  same  has  ever  since  been,  and  is  now 
located  and  operated,  but  the  same  was  not  at  that  time,  nor 
at  any  time  before  the  commencement  of  this  suit,  inclosed 
within  the  line  of  any  fence.  The  right  of  way  in  dispute 
herein  lies  within  the  external  boundaries  of  a  confirmed  Mexi- 
can land  grant  that  was  granted  in  1825  to  one  Leon  Herreros. 
From  December  29,  1879,  to  April  25,  1887,  one  Matias  Alsua 
was  the  owner  of  said  grant  under  conveyance  from  Herreros. 
Prior  to  1882  portions  of  the  land  in  controversy,  where  the 
government  survey  had  been  extended,  had  been  filed  upon  by 
settlers  under  the  public  land  laws.  To  secure  entry  upon 
these,  the  railroad  company  resorted  to  condemnation  pro- 
ceedings, and  in  each  instance  condemned  a  right  of  way  one 
hundred  feet  wide,  being  fifty  feet  on  each  side  of  the  center 
line  of  the  roadbed,  and  extending  through  the  several  differ- 
ent tracts  of  land.  The  appraised  value  of  the  land  in  these 
several  instances  was  paid  by  the  railroad  company,  in  the 
aggregate  amount  of  $2,209.35,  and  duly  certified  copies  of 
the  decrees  of  condemnation  were  recorded  in  the  office  of 
the  recorder  of  the  county  in  which  the  lands  were  situated  in 
the  months  of  April  and  August,  1882.  At  this  time  there 
was  nothing  of  record  in  the  United  States  land  office  show- 
ing the  claim  of  anyone  to  the  land  under  a  Mexican  grant, 
and  the  railroad  company  filed  a  map  of  its  right  of  way  over 
that  part  of  the  grant  unoccupied  by  settlers,  which  map  was 
approved  by  the  Secretary  of  the  Interior  in  1882  in  compli- 
ance with  an  act  of  Congress  of  March  3,  1875,  chapter  152f 
(18  Stat.  482  [U.  S.  Comp.  Stats.  1901,  p.  1568]),  grafting 
rights  of  way  two  hundred  feet  wide  to  railroad  companies 
through  unoccupied  public  lands.  The  record  is  silent  as  to 
whether  Alsua  objected  or  expressly  consented  to  the  building 
of  the  railroad  through  the  grant.  The  right  of  way  con- 
demned as  aforesaid  extended  about  half  way  through  the 
•aid  grant,  and  that  claimed  under  the  provisions  of  the  con- 
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.  gressional  law  relative  to  the  acquirement  of  unoccupied  pub- 
lic lands  extended  the  rest  of  the  way  through  the  said  grant. 
On  the  25th  of  April,  1887,  Frank  Ely  acquired  the  premises 
included  within  the  boundaries  of  said  grant  by  a  conveyance 
from  the  said  Alsua.  Frank  Ely  died  in  the  year  1891,  and 
in  November,  1891,  the  appellant  herein,  Santiago  Ainsa,  was 
appointed  administrator,  with  the  will  annexed,  of  the  estate 
of  said  decedent,  and  duly  qualified  as  such  administrator, 
and  was  such  at  the  date  of  the  institution  of  this  suit.  After 
the  commencement  of  this  action,  the  United  States  filed  its 
petition  in  the  United  States  court  of  private  land  claims 
against  the  appellant  herein  and  others.  The  court  of  private 
land  claims  decided  against  the  validity  of  the  grant.  On 
appeal  to  the  United  States  supreme  court  this  judgment  was 
reversed,  and  in  August,  1902,  a  decree  was  entered  in  con- 
formity with  the  mandate  of  the  United  States  supreme  court, 
confirming  the  validity  of  the  grant  to  the  said  Herreros,  his 
heirs,  successors  in  interest  and  assigns. 

The  affidavits  of  Randolph  and  Bradford,  which  are  not 
controverted,  show :  That  the  roadbed  in  the  part  of  the  right 
of  way  in  controversy  in  this  action  lies  along  a  watercourse, 
and  through  a  narrow  and  rugged  canyon  with  more,  or  less 
precipitous  walls.  That  this  portion  of  the  line  of  railroad 
follows  largely  the  course  of  the  water  in  said  canyon,  and 
runs  at  various  points  in  close  proximity  to  the  stream.  At 
times  in  the  past  the  water  in  said  canyon  has  encroached 
upon  the  roadbed,  necessitating  its  removal  and  reconstruction 
and  relocation,  and  land  slides  have  occurred  in  the  canyon 
necessitating  other  changes  in  the  track.  That  the  same 
things  will,  with  reasonable  certainty,  occur  in  the  future 
more  or  less  frequently,  necessitating  other  changes  and  re- 
movals of  the  track.  That,  on  account  of  the  topography  of 
the  country,  the  proximity  of  the  stream  to  the  roadbed,  oc- 
casional heavy  rainfalls  in  the  watershed  of  the  stream,  and 
the  slipping  of  the  walls  of  the  canyon,  it  is,  and  always  since 
the  construction  of  that  portion  of  the  line  of  railroad  has 
been,  necessary  to  have  a  right  of  way  therefor  at  least  one 
hundred  feet  in  width.  That  this  portion  of  the  line  of  rail- 
road cannot  be  successfully  maintained  and  operated  upon  a 
right  of  way  of  less  width  than  one  hundred  feet ;  that  is  to 
say,  of  a  width  of  fifty  feet  on  each  side  of  the  center  line 
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of  the  roadbed  as  the  same  has  been  constructed  and  is  being 
operated.  That  without  a  right  of  way  of  said  width  it  will 
be  impossible  for  the  company  to  properly  maintain  said  por- 
tion of  said  line  of  railway,  and  the  roadbed  therefor,  and  to 
provide  necessary  drainage  protection  for  the  track.  About 
one-third  of  the  total  length  of  said  line  of  railway  runs 
through  cuts  of  considerable  depth,  necessitating  such  wide 
excavations  that  in  many  places  the  top  of  the  slopes  on  the 
sides  of  the  track  will  be  fully  fifty  feet  from  the  center  line 
thereof,  and  in  other  places  along  said  track  it  is  necessary 
to  maintain  fills  which  require  widening  and  strengthening 
from  time  to  time.  Upon  these  facts  appellant  concedes  a 
right  of  way  in  appellee,  and  the  only  question  presented  by 
this  appeal  is :  How  wide  is  the  right  of  way  1 

The  appellant  concedes  that:  "It  is  the  settled  law  in  Ari- 
zona, so  decided  by  this  court,  and  by  the  supreme  court  of 
the  United  States,  that,  when  a  railroad  company  constructs 
its  road  through  the  lands  of  another  without  the  owner's 
consent,  neither  such  owner  nor  his  grantee  can  regain  pos- 
session of  the  land  so  taken  by  suit  in  ejectment,  or  trespass, 
or  any  other  kind  of  action.  Donohoe  v.  E.  P.  &  8.  W.,  11 
Ariz.  293,  94  P&c.  1091,  214  U.  S.  499,  29  Sup.  Ct  698,  53 
L.  Ed.  1060;  N.  Pac.  R.  Co.  v.  Smith,  171  U.  S.  260,  18  Sup. 
Ct.  794,  43  L.  Ed.  157;  Roberts  v.  Northern  Pacific  Railway 
Co.,  158  U.  S.  1,  15  Sup.  Ct.  756,  39  L.  Ed.  873.  But  this 
only  applies  to  the  land  actually  taken  and  used  by  the  rail- 
road. It  does  not  and  cannot  apply  to  the  lands  which  the 
railway  company  has  neither  taken  nor  used." 

Appellant  contends  that  the  company,  not  having,  by  resolu- 
tion of  its  directors,  declared  one  hundred  feet  necessary  for 
its  use,  and  not  having  inclosed  that  area  within  a  fence, 
should  be  held  by  the  court  to  have  only  appropriated  the  land 
which  the  roadbed  occupies.  Independent  of  the  necessity  for 
the  use  of  the  entire  one  hundred  feet,  shown  by  the  depositions 
in  this  case  to  be  required,  to  render  effectual  the  ground  actu- 
ally occupied  by  the  roadbed,  and  to  enable  the  railroad  com- 
pany, as  a  public  utility,  to  maintain  and  operate  its  road, 
and  thus  discharge  its  duty  to  the  public,  the  cases  cited  by 
the  appellant  hold  just  the  contrary,  and  are  supported  by  the 
great  weight  of  authority  on  that  subject.  The  rule  an- 
nounced is  that  a  railroad  company  appropriating  land  under 
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right  of  eminent  domain  may  limit  the  width  of  its  appro- 
priation to  less  than  that  permitted  by  its  charter,  but,  unless 
such  limitation  affirmatively  appears,  it  will  be  presumed  that 
it  has  appropriated  the  full  width  allowed  by  its  charter. 
J  ones  v.  Erie  Ry.  Co.,  144  Pa.  629,  23  Atl.  251 ;  and  cases  cited. 
The  articles  of  incorporation  of  the  appellee,  the  act  of 
Congress,  and  the  statutes  of  Arizona,  under  which  it  was 
operating  when  it  constructed  this  road,  empowered  it  to  ap- 
propriate two  hundred  feet  for  a  right  of  way. 

The  case  on  which  appellant  relies  to  establish  the  con- 
trary rule— Omaha  &  R.  V.  Ry.  Co.  v.  Richards,  38  Neb.  847? 
57  N.  W.  730 — holds:  "There  is  a  marked  distinction  between 
a  possession  acquired  under  a  claim  of  right  or  color  of  title, 
and  where  possession  of  land  is  taken  and  held  by  a  mere 
usurper  or  intruder.  Where  a  party's  occupancy  is  under  a 
color  of  title,  his  possession  is  regarded  as  being  coextensive 
with  the  entire  tract  described  in  the  instrument  under  which 
possession  is  claimed.  On  the  other  hand,  where  one  enters 
without  color  of  title,  his  possession  is  confined  to  the  land 
actually  occupied.  .  .  .  The  rule  stated  applies  to  corporations 
and  individuals  alike.  ...  A  right  of  way  of  a  railroad  is 
generally  one  hundred  feet  wide,  and  probably,  where  real 
estate  is  sought  to  be  appropriated  for  that  purpose  by  the 
power  of  eminent  domain,  and  the  width  required  for  right 
of  way  is  not  specified  in  the  proceedings,  ...  it  might  be 
held  that  the  customary  or  usual  right  of  way  was  acquired. 
.  .  .  Where  a  railroad  company  enters  upon  land  without  any 
pretense  of  title,  in  the  absence  of  a  designation  of  boundaries, 
there  is  no  presumption  that  the  corporation  has  appropriated 
for  its  right  of  way  a  strip  of  the  usual  width,  or  all  that 
the  statute  allows  it  to  take  for  that  purpose."  The  appellee 
in  the  case  at  bar  entered  under  color  of  title.  The  decrees 
under  condemnation  for  part  of  the  right  of  way,  and  the 
filing  of  the  map  and  its  approval  by  the  Secretary  of  the  In- 
terior in  compliance  with  the  act  of  Congress  of  March  31, 
1875,  for  the  other  part  thereof,  constitute  color  of  title  under 
all  definitions  of  the  term. 

The  case  of  Roberts  v.  N.  P.  R.  R.,  supra,  a  suit  to  quiet 
title,  and  a  leading  case  on  this  subject,  supports  this  rule. 
The  court,  considering  that  case  on  the  assumption  that  the 
grant  by  the  county  to  the  railroad  company  was  beyond  the 
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power  of  the  county  and  invalid,  decreed  the  title  in  the 
company,  but  held  such  decree  to  "apply  only  to  those  por- 
tions of  the  land  in  question  which  have  been  actually  occupied 
and  used  by  the  railroad  company,  for  corporate  purposes,  or, 
in  other  words,  to  such  lands  as  the  railroad  could  have  con- 
demned by  the  exercise  of  its  right  of  eminent  domain."  Un- 
der this  rule,  it  appears  that  the  only  question  to  determine 
in  this  case  is  whether  the  company  appropriated  a  right  of 
way  two  hundred  feet  wide  over  the  unoccupied  portion  of 
the  land,  and  one  hundred  feet  wide  over  that  condemned,  or 
whether,  having  only  appropriated  a  right  of  way  one  hun- 
dred feet  wide  by  its  condemnation  proceedings,  the  decrees 
in  which  were  of  record,  and  thus  affording  constructive  notice 
to  Ely  when  he  acquired  the  property,  it  would  be  restricted 
to  an  appropriation  of  a  right  of  way  one  hundred  feet  wide 
through  the  entire  grant.  As  the  company  has  waived  any 
claim  for  more  than  one  hundred  feet,  we  need  not  determine 
that  question.  The  authorities,  however,  all  sustain  the  judg- 
ment of  the  lower  court  in  determining  that  the  company 
appropriated  a  right  of  way  one  hundred  feet  wide.  Roberts 
v.  N.  P.  R.  R.,  supra;  Jones  v.  Erie  etc.  R.  Co.,  supra;  Hargis 
v.  Kansas  City  Ry.  Co.,  100  Mo.  210,  13  S.  W.  680;  Seaboard 
Air  Line  R.  Co.  v.  Olive,  142  N.  C.  257,  55  S.  E.  263 ;  Northern 
Pacific  Co.  v.  Smith,  supra;  Prather  v.  Telegraph  Co.,  89  Ind. 
501 ;  Day,  Williams  &  Co.  v.  Railroad  Co.,  41  Ohio  St.  392, 
20  Am.  &  Eng.  B.  E.  Oas.  359. 

This  being  the  only  question  presented,  the  judgment  of  the 
lower  court  is  affirmed. 

KENT,  C.  J.,  and  LEWIS  and  DOE,  JJ.,  concur. 
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right  of  eminent  domain  may  limit  the  width  of  its  appro- 
priation to  less  than  that  permitted  by  its  charter,  but,  unless 
such  limitation  affirmatively  appears,  it  will  be  presumed  that 
it  has  appropriated  the  full  width  allowed  by  its  charter. 
Jones  v.  Erie  Ry.  Co.,  144  Pa.  629,  23  Atl.  251 ;  and  cases  cited. 
The  articles  of  incorporation  of  the  appellee,  the  act  of 
Congress,  and  the  statutes  of  Arizona,  under  which  it  was 
operating  when  it  constructed  this  road,  empowered  it  to  ap- 
propriate two  hundred  feet  for  a  right  of  way. 

The  case  on  which  appellant  relies  to  establish  the  con- 
trary rule— Omaha  &  R.  V.  Ry.  Co,  v.  Richards,  38  Neb.  847. 
57  N.  W.  730 — holds:  "There  is  a  marked  distinction  between 
a  possession  acquired  under  a  claim  of  right  or  color  of  title, 
and  where  possession  of  land  is  taken  and  held  by  a  mere 
usurper  or  intruder.  Where  a  party's  occupancy  is  under  a 
color  of  title,  his  possession  is  regarded  as  being  coextensive 
with  the  entire  tract  described  in  the  instrument  under  which 
possession  is  claimed.  On  the  other  hand,  where  one  enters 
without  color  of  title,  his  possession  is  confined  to  the  land 
actually  occupied.  .  .  .  The  rule  stated  applies  to  corporations 
and  individuals  alike.  ...  A  right  of  way  of  a  railroad  is 
generally  one  hundred  feet  wide,  and  probably,  where  real 
estate  is  sought  to  be  appropriated  for  that  purpose  by  the 
power  of  eminent  domain,  and  the  width  required  for  right 
of  way  is  not  specified  in  the  proceedings,  ...  it  might  be 
held  that  the  customary  or  usual  right  of  way  was  acquired. 
.  .  .  Where  a  railroad  company  enters  upon  land  without  any 
pretense  of  title,  in  the  absence  of  a  designation  of  boundaries, 
there  is  no  presumption  that  the  corporation  has  appropriated 
for  its  right  of  way  a  strip  of  the  usual  width,  or  all  that 
the  statute  allows  it  to  take  for  that  purpose."  The  appellee 
in  the  case  at  bar  entered  under  color  of  title.  The  decrees 
under  condemnation  for  part  of  the  right  of  way,  and  the 
filing  of  the  map  and  its  approval  by  the  Secretary  of  the  In- 
terior in  compliance  with  the  act  of  Congress  of  March  31, 
1875,  for  the  other  part  thereof,  constitute  color  of  title  under 
all  definitions  of  the  term. 

The  case  of  Roberts  v.  N.  P.  R.  R.,  supra,  a  suit  to  quiet 
title,  and  a  leading  case  on  this  subject,  supports  this  rule. 
The  court,  considering  that  case  on  the  assumption  that  the 
grant  by  the  county  to  the  railroad  company  was  beyond  the 
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power  of  the  county  and  invalid,  decreed  the  title  in  the 
company,  but  held  such  decree  to  "apply  only  to  those  por- 
tions of  the  land  in  question  which  have  been  actually  occupied 
and  used  by  the  railroad  company,  for  corporate  purposes,  or, 
in  other  words,  to  such  lands  as  the  railroad  could  have  con- 
demned by  the  exercise  of  its  right  of  eminent  domain.' '  Un- 
der this  rule,  it  appears  that  the  only  question  to  determine 
in  this  case  is  whether  the  company  appropriated  a  right  of 
way  two  hundred  feet  wide  over  the  unoccupied  portion  of 
the  land,  and  one  hundred  feet  wide  over  that  condemned,  or 
whether,  having  only  appropriated  a  right  of  way  one  hun- 
dred feet  wide  by  its  condemnation  proceedings,  the  decrees 
in  which  were  of  record,  and  thus  affording  constructive  notice 
to  Ely  when  he  acquired  the  property,  it  would  be  restricted 
to  an  appropriation  of  a  right  of  way  one  hundred  feet  wide 
through  the  entire  grant.  As  the  company  has  waived  any 
<5laim  for  more  than  one  hundred  feet,  we  need  not  determine 
that  question.  The  authorities,  however,  all  sustain  the  judg- 
ment of  the  lower  court  in  determining  that  the  company 
appropriated  a  right  of  way  one  hundred  feet  wide.  Roberts 
v.  N.  P.  R.  R.,  supra;  Jones  v.  Erie  etc.  R.  Co.,  supra;  Hargis 
v.  Kansas  City  Ry.  Co.,  100  Mo.  210,  13  S.  W.  680;  Seaboard 
Air  Line  R.  Co.  v.  Olive,  142  N.  C.  257,  55  S.  E.  263 ;  Northern 
Pacific  Co.  v.  Smith,  supra;  Prather  v.  Telegraph  Co.,  89  Ind. 
501;  Day,  Williams  &  Co.  v.  Railroad  Co.,  41  Ohio  St.  392, 
20  Am.  &  Eng.  B.  B.  Oas.  359. 

This  being  the  only  question  presented,  the  judgment  of  the 
lower  court  is  affirmed. 

KENT,  C.  J.,  and  LEWIS  and  DOE,  JJ.,  concur. 
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right  of  eminent  domain  may  limit  the  width  of  its  appro- 
priation to  less  than  that  permitted  by  its  charter,  but,  unless 
such  limitation  affirmatively  appears,  it  will  be  presumed  that 
it  has  appropriated  the  full  width  allowed  by  its  charter. 
Jones  v.  Erie  Ry.  Co.,  144  Pa.  629,  23  Atl.  251 ;  and  cases  cited. 
The  articles  of  incorporation  of  the  appellee,  the  act  of 
Congress,  and  the  statutes  of  Arizona,  under  which  it  was 
operating  when  it  constructed  this  road,  empowered  it  to  ap- 
propriate two  hundred  feet  for  a  right  of  way. 

The  case  on  which  appellant  relies  to  establish  the  con- 
trary rule— Omaha  &  R.  V.  Ry.  Co.  v.  Richards,  38  Neb.  847? 
57  N.  W.  730 — holds:  "There  is  a  marked  distinction  between 
a  possession  acquired  under  a  claim  of  right  or  color  of  title, 
and  where  possession  of  land  is  taken  and  held  by  a  mere 
usurper  or  intruder.  Where  a  party's  occupancy  is  under  a 
color  of  title,  his  possession  is  regarded  as  being  coextensive 
with  the  entire  tract  described  in  the  instrument  under  which 
possession  is  claimed.  On  the  other  hand,  where  one  enters 
without  color  of  title,  his  possession  is  confined  to  the  land 
actually  occupied.  .  .  .  The  rule  stated  applies  to  corporations 
and  individuals  alike.  ...  A  right  of  way  of  a  railroad  is 
generally  one  hundred  feet  wide,  and  probably,  where  real 
estate  is  sought  to  be  appropriated  for  that  purpose  by  the 
power  of  eminent  domain,  and  the  width  required  for  right 
of  way  is  not  specified  in  the  proceedings,  ...  it  might  be 
held  that  the  customary  or  usual  right  of  way  was  acquired. 
.  .  .  Where  a  railroad  company  enters  upon  land  without  any 
pretense  of  title,  in  the  absence  of  a  designation  of  boundaries, 
there  is  no  presumption  that  the  corporation  has  appropriated 
for  its  right  of  way  a  strip  of  the  usual  width,  or  all  that 
the  statute  allows  it  to  take  for  that  purpose."  The  appellee 
in  the  case  at  bar  entered  under  color  of  title.  The  decrees 
under  condemnation  for  part  of  the  right  of  way,  and  the 
filing  of  the  map  and  its  approval  by  the  Secretary  of  the  In- 
terior in  compliance  with  the  act  of  Congress  of  March  31, 
1875,  for  the  other  part  thereof,  constitute  color  of  title  under 
all  definitions  of  the  term. 

The  case  of  Roberts  v.  N.  P.  R.  R.,  supra,  a  suit  to  quiet 
title,  and  a  leading  case  on  this  subject,  supports  this  rule. 
The  court,  considering  that  case  on  the  assumption  that  the 
grant  by  the  county  to  the  railroad  company  was  beyond  the 
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power  of  the  county  and  invalid,  decreed  the  title  in  the 
company,  but  held  such  decree  to  "apply  only  to  those  por- 
tions of  the  land  in  question  which  have  been  actually  occupied 
and  used  by  the  railroad  company,  for  corporate  purposes,  or, 
in  other  words,  to  such  lands  as  the  railroad  could  have  con- 
demned by  the  exercise  of  its  right  of  eminent  domain.' '  Un- 
der this  rule,  it  appears  that  the  only  question  to  determine 
in  this  case  is  whether  the  company  appropriated  a  right  of 
way  two  hundred  feet  wide  over  the  unoccupied  portion  of 
the  land,  and  one  hundred  feet  wide  over  that  condemned,  or 
whether,  having  only  appropriated  a  right  of  way  one  hun- 
dred feet  wide  by  its  condemnation  proceedings,  the  decrees 
in  which  were  of  record,  and  thus  affording  constructive  notice 
to  Ely  when  he  acquired  the  property,  it  would  be  restricted 
to  an  appropriation  of  a  right  of  way  one  hundred  feet  wide 
through  the  entire  grant.  As  the  company  has  waived  any 
claim  for  more  than  one  hundred  feet,  we  need  not  determine 
that  question.  The  authorities,  however,  all  sustain  the  judg- 
ment of  the  lower  court  in  determining  that  the  company 
appropriated  a  right  of  way  one  hundred  feet  wide.  Roberts 
v.  N.  P.  R.  R.,  supra;  Jones  v.  Erie  etc.  R.  Co.,  supra;  Hargis 
v.  Kansas  City  Ry.  Co.,  100  Mo.  210,  13  S.  W.  680;  Seaboard 
Air  Line  R.  Co.  v.  Olive,  142  N.  C.  257,  55  S.  E.  263 ;  Northern 
Pacific  Co.  v.  Smith,  supra;  Prather  v.  Telegraph  Co.,  89  Ind. 
501;  Day,  Williams  &  Go.  v.  Railroad  Co.,  41  Ohio  St.  392, 
20  Am.  &  Eng.  B.  E.  Oas.  359. 

This  being  the  only  question  presented,  the  judgment  of  the 
lower  court  is  affirmed. 

KENT,  C.  J.,  and  LEWIS  and  DOE,  JJ.,  concur. 
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right  of  eminent  domain  may  limit  the  width  of  its  appro- 
priation to  less  than  that  permitted  by  its  charter,  but,  unless 
such  limitation  affirmatively  appears,  it  will  be  presumed  that 
it  has  appropriated  the  full  width  allowed  by  its  charter. 
Jones  v.  Erie  By.  Co.,  144  Pa.  629,  23  Atl.  251 ;  and  cases  cited. 
The  articles  of  incorporation  of  the  appellee,  the  act  of 
Congress,  and  the  statutes  of  Arizona,  under  which  it  was 
operating  when  it  constructed  this  road,  empowered  it  to  ap- 
propriate two  hundred  feet  for  a  right  of  way. 

The  case  on  which  appellant  relies  to  establish  the  con- 
trary rule— Omaha  &  B.  V.  By.  Co.  v.  Bickards,  38  Neb.  847, 
57  N.  W.  730 — holds:  "There  is  a  marked  distinction  between 
a  possession  acquired  under  a  claim  of  right  or  color  of  title, 
and  where  possession  of  land  is  taken  and  held  by  a  mere 
usurper  or  intruder.  Where  a  party's  occupancy  is  under  a 
color  of  title,  his  possession  is  regarded  as  being  coextensive 
with  the  entire  tract  described  in  the  instrument  under  which 
possession  is  claimed.  On  the  other  hand,  where  one  enters 
without  color  of  title,  his  possession  is  confined  to  the  land 
actually  occupied.  .  .  .  The  rule  stated  applies  to  corporations 
and  individuals  alike.  ...  A  right  of  way  of  a  railroad  is 
generally  one  hundred  feet  wide,  and  probably,  where  real 
estate  is  sought  to  be  appropriated  for  that  purpose  by  the 
power  of  eminent  domain,  and  the  width  required  for  right 
of  way  is  not  specified  in  the  proceedings,  ...  it  might  be 
held  that  the  customary  or  usual  right  of  way  was  acquired. 
.  .  .  Where  a  railroad  company  enters  upon  land  without  any 
pretense  of  title,  in  the  absence  of  a  designation  of  boundaries, 
there  is  no  presumption  that  the  corporation  has  appropriated 
for  its  right  of  way  a  strip  of  the  usual  width,  or  all.  that 
the  statute  allows  it  to  take  for  that  purpose."  The  appellee 
in  the  case  at  bar  entered  under  color  of  title.  The  decrees 
under  condemnation  for  part  of  the  right  of  way,  and  the 
filing  of  the  map  and  its  approval  by  the  Secretary  of  the  In- 
terior in  compliance  with  the  act  of  Congress  of  March  31, 
1875,  for  the  other  part  thereof,  constitute  color  of  title  under 
all  definitions  of  the  term. 

The  case  of  Boberts  v.  N.  P.  B.  B.,  supra,  a  suit  to  quiet 
title,  and  a  leading  case  on  this  subject,  supports  this  rule. 
The  court,  considering  that  case  on  the  assumption  that  the 
grant  by  the  county  to  the  railroad  company  was  beyond  the 
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power  of  the  county  and  invalid,  decreed  the  title  in  the 
company,  but  held  such  decree  to  "apply  only  to  those  por- 
tions of  the  land  in  question  which  have  been  actually  occupied 
and  used  by  the  railroad  company,  for  corporate  purposes,  or, 
in  other  words,  to  such  lands  as  the  railroad  could  have  con- 
demned by  the  exercise  of  its  right  of  eminent  domain."  Un- 
der this  rule,  it  appears  that  the  only  question  to  determine 
in  this  case  is  whether  the  company  appropriated  a  right  of 
way  two  hundred  feet  wide  over  the  unoccupied  portion  of 
the  land,  and  one  hundred  feet  wide  over  that  condemned,  or 
whether,  having  only  appropriated  a  right  of  way  one  hun- 
dred feet  wide  by  its  condemnation  proceedings,  the  decrees 
in  which  were  of  record,  and  thus  affording  constructive  notice 
to  Ely  when  he  acquired  the  property,  it  would  be  restricted 
to  an  appropriation  of  a  right  of  way  one  hundred  feet  wide 
through  the  entire  grant.  As  the  company  has  waived  any 
claim  for  more  than  one  hundred  feet,  we  need  not  determine 
that  question.  The  authorities,  however,  all  sustain  the  judg- 
ment of  the  lower  court  in  determining  that  the  company 
appropriated  a  right  of  way  one  hundred  feet  wide.  Roberts 
v.  N.  P.  B.  B.,  supra;  Jones  v.  Erie  etc.  B.  Co.,  supra;  Hargis 
v.  Kansas  City  By.  Co.,  100  Mo.  210,  13  S.  W.  680;  Seaboard 
Air  Line  B.  Co.  v.  Olive,  142  N.  C.  257,  55  S.  E.  263 ;  Northern 
Pacific  Co.  v.  Smith,  supra;  Prather  v.  Telegraph  Co.,  89  Ind. 
501 ;  Day,  Williams  &  Co.  v.  Bailroad  Co.,  41  Ohio  St.  392, 
20  Am.  &  Eng.  R.  R.  Cas.  359. 

This  being  the  only  question  presented,  the  judgment  of  the 
lower  court  is  affirmed. 

KENT,  C.  J.,  and  LEWIS  and  DOE,  JJ.,  concur. 
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[Civil  No.  1180.    Filed  March  25,  1911.] 
[114  Pac.  960.] 

A.  E.  HURST,  Defendant  and  Appellant,  v.  T.  N.  LAKIN, 
Receiver  of  the  First  National  Bank  of  Bisbee,  Arizona, 
Plaintiff  and  Appellee. 

1.  Appeal  and  Eeeor — Parties — Necessary  Pasties  in  General. — In 

the  absence  of  any  statutory  provision  permitting  appeals  by  one 
party,  all  parties  to  the  action  having  a  direct  interest  in  the  liti- 
gation, against  whom  a  joint  judgment  is  entered,  must  join  in  the 
appeal. 

2.  Same — Same — Sureties  on  Appeal  Bond* — Where  judgment  is  en- 

tered in  the  district  court,  in  a  case  appealed  from  a  justice's  court, 
against  the  defendant  jointly  with  the  sureties  on  his  appeal  bond, 
the  defendant  may  prosecute  the  appeal  alone,  since  judgment  is  en- 
tered against  the  sureties  without  notice  and  as  a  matter  of  course, 
and  they  are  in  no  proper  sense  parties  to  the  suit  below,  and,  while 
the  statute  contemplates  appeal  by  all  parties  who  are  parties  in- 
terested in  the  controversy,  that  requirement  does  hot  extend  to 
the  sureties  on  appeal  bonds. 

3.  Same — Matters  to  be  Shown  by  Record  on  Appeal — Grounds  or 

Decision. — On  appeal  by  defendant  from  a  judgment  in  an  action 
on  a  note,  where  the  record  does  not  show  the  facts  alleged  by  the 
plaintiff  as  constituting  an  estoppel  to  set  up  the  defense  of  a  want 
of  consideration,  the  judgment  for  plaintiff  must  be  reversed. 
CAMPBELL,  J.,  dissenting. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  Chochise  County. 
Fletcher  M.  Doan,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Williams  &  Flannagan,  for  Appellant. 

J.  M.  O'Connell,  for  Appellee. 

KENT,  C.  J. — Lakin,  as  receiver  of  the  First  National  Bank 
of  Bisbee,  Arizona,  brought  suit  in  the  justice  court  against 
the  appellant  on  a  promissory  note  in  the  sum  of  $62.83. 
From  a  judgment  for  plaintiff  the  defendant  appealed  to  the 
district  court  of  Cochise  county,  and  judgment  was  rendered 
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in  the  ease  in  the  district  court  jointly  against  the  defendant 
Hurst  and  his  sureties  on  the  replevin  bond  and  on  the  ap- 
peal bond  from  the  justice  court  in  the  sum  of  $104.16.  The 
defendant,  Hurst,  alone  has  prosecuted  this  appeal ,  the  sure- 
ties against  whom  the  joint  judgment  was  rendered  not  hav- 
ing joined  in  the  appeal.  The  appellee  in  his  brief  raises  the 
point  that  the  court  may  not  entertain  this  appeal  by  reason 
of  the  failure  of  the  sureties  to  join  in  the  appeal,  and  moves 
to  dismiss  the  appeal  for  that  reason. 

It  is  the  general  rule  that,  in  the  absence  of  any  statutory 
provision  permitting  appeals  by  one  party,  all  parties  to  the 
action  having  a  direct  interest  in  the  litigation,  against  whom 
a  joint  judgment  is  entered,  must  join  in  the  appeal.  In 
many  jurisdictions  this  rule  is  made  to  apply  to  the  sureties 
on  a  forthcoming  bond  or  upon  an  appeal  bond,  unless  there 
has  been  a  severance  of  the  parties  in  interest,  effected  by 
summons  and  severance  or  by  an  equivalent  proceeding  ap- 
pearing in  the  record.  Under  the  statutes  of  this  territory, 
judgment  is  entered  against  sureties  upon  both  classes  of 
bonds  without  notice  and  as  of  course.  They  are  in  no  proper 
sense  parties  to  the  suit  in  the  court  below,  and  are  not  heard 
therein.  It  is  true  that  they  are  parties  to  the  judgment. 
The  statutes  regulating  practice  upon  appeal  contemplate  ap- 
peal or  proceeding  in  error  only  by  those  parties  entitled  to 
be  heard  in  the  trial  court.  One  of  the  reasons  given  for 
joining  on  appeal  parties  litigant  in  the  ordinary  case  of  an 
action  upon  a  bond  is  that  a  reversal  of  the  judgment  as  to 
the  principal  does  not  operate  as  a  reversal  as  to  the  sureties. 
This  reason  is  not  applicable  as  to  sureties  of  this  class;  for, 
although  there  is  no  technical  reversal  as  to  them,  the  reversal 
of  the  judgment  as  to  their  principal  operates  to  discharge 
their  liability,  inasmuch  as  their  contract  is  merely  to  pay  the 
judgment  against  the  principal.  It  has  never  been  the  rule 
of  this  court  to  require  such  sureties  to  join  in  an  appeal, 
and  to  hold  so  in  this  instance  would  effect  an  entire  change 
in  our  procedure.  Decisions  of  other  courts  as  to  their  pro- 
cedure upon  appeal  are  not  controlling  upon  us.  We  hold 
that,  while  all  the  parties  who  are  parties  in  interest  to  the  con- 
troversy must,  of  course,  be  joined  as  appellants,  or  some  pro- 
cedure had  in  the  district  court  equivalent  to  summons  and 
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severance,  such  rule  should  not  be  extended  to  apply  to  the 
sureties  on  appeal  or  forthcoming  bonds. 

The  case  was  tried  below  upon  the  complaint  and  the  an- 
swer, the  allegations  of  which  were  conceded  to  be  true  by 
both  parties.  The  complaint  merely  alleged  that  the  plaintiff 
was  the  receiver  of  the  First  National  Bank  of  Bisbee,  Arizona, 
and  then  set  forth  the  ordinary  allegations  in  an  action  on  a 
promissory  note,  alleging  that  the  note  in  question  was  given 
by  Hurst  to  the  bank,  and  alleging  the  amount  due  thereon. 
The  answer  alleged  that,  at  the  time  Hurst  executed  the  note, 
a  corporation  known  as  the  Southwestern  Cement  and  Con- 
struction Company  was  indebted  to  the  bank  on  an  overdraft 
in  the  amount  of  the  note  in  question;  that  it  was  agreed 
between  Hurst  and  the  bank  that,  if  Hurst  would  execute 
the  note  in  question  to  take  up  such  company's  overdraft,  the 
bank  would  thereafter,  upon  the  application  of  Hurst,  make 
to  Hurst  a  loan  in  a  reasonable  amount,  if  thereafter  de- 
manded by  him ;  that  thereupon,  and  for  such  consideration 
alone,  Hurst  executed  the  note  in  question,  and  after  the  exe- 
cution thereof  did  make  application  to  the  bank  for  a  loan, 
which  application  for  a  loan  was  by  the  bank  denied.  It  is 
conceded  by  the  appellee  that,  although  there  was  no  liability 
of  Hurst  to  the  bank  upon  the  note  in  question  after  the  fail- 
ure and  refusal  of  the  bank  to  make  the  loan  as  alleged  in 
the  answer,  which  was  the  consideration  for  the  note,  and  that 
the  defense  of  want  of  consideration  might  have  been  made 
by  Hurst  in  a  suit  against  the  bank  to  cancel  the  note,  Hurst's 
failure  to  bring  such  suit  and  to  set  up  such  want  of  consid- 
eration estops  him  from  making  the  defense  against  the  re- 
ceiver of  the  bank  in  a  suit  brought  by  the  receiver  upon 
the  note.  The  contention  of  the  appellee,  and  the  ground 
upon  which  the  case  apparently  was  decided  by  the  trial  court, 
is  that  upon  the  note  of  Hurst  being  placed-  in  the  bank  it  be- 
came a  part  of  the  assets,  and  that  upon  the  receiver  taking 
possession  of  the  bank  thereafter  the  note  was  reported  by  him 
to  the  controller  of  the  currency  as  a  part  of  the  assets ;  that 
the  report  was  published  in  the  papers,  and  that,  relying 
upon  these  reports,  the  depositors  intrusted  the  bank  with 
their  money;  and  that  the  public  had  a  right  to  rely  upon 
these  reports  as  published,  and  that  therefore  Hurst  cannot 
now  in  this  suit  set  up  a  want  of  consideration. 
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The  difficulty  we  see  in  the  case  upon  the  state  of  the  rec- 
ord is  that  none  of  these  facts  upon  which  the  appellee  claims 
that  Hurst  is  estopped  from  setting  up  this  defense  appear 
before  us.  There  is  nothing  to  show  that  when  the  receiver 
took  possession  of  the  bank — although  we  perhaps,  from  the 
record,  might  assume  that  it  was  after  the  execution  of  the 
note — there  is  nothing  to  show  that  the  receiver  did  not  close 
the  bank,  or  that  he  ever  reported  the  assets  to  the  controller 
of  the  currency,  or  that  the  report  was  published,  or  that  any 
persons,  relying  upon  the  report,  did  intrust  the  bank  with 
money.  As  to  all  these  facts,  if  they  be  facts,  the  record 
is  silent.  Upon  the  record  before  us,  the  case  is  not  brought 
within  any  of  the  principles  announced  in  the  decisions  cited 
by  the  appellee.  Inasmuch  as  there  are  no  facts  appearing 
in  the  record  to  show  that  the  receiver  took  the  note  free  from 
any  defense  that  Hurst  might  have  had  against  the  bank, 
or  that  he  stood  in  any  other  position  than  in  the  shoes  of 
the  bank,  the  judgment  rendered  cannot  be  sustained. 

The  judgment  of  the  district  court  is  reversed,  and  the  case 
remanded  for  a  new  trial. 

LEWIS  and  DOE,  JJ.,  concur. 

CAMPBELL,  J.— I  dissent.  The  appeal  should  be  dis- 
missed. Estis  v.  Trabue,  128  U.  S.  225,  9  Sup.  Ct.  58,  32 
L.  Ed.  437. 


[Civil  No.  1178.    Filed  March  25,  1911.] 
[114  Pac.  565.] 

EDWARD    ZEIGEE,    Defendant    and    Appellant,  v.  J.  T. 
DOWDY  and  E.  L.  GIBSON,  Plaintiffs  and  Appellees. 

1.  Minks  and  Minerals — Location — Rights  Acquired — Rights  Under 
Occupancy  Without  Location. — Where  the  person  in  possession 
and  occupancy  of  mineral  lands  does  not  claim  government  title 
under  the  land  laws,  his  rights  are  those  of  a  mere  licensee  of  the 
government,  and  he  must  give  way  at  the  instance  of  one  who  makes 
a  valid  entry  of  the  land  under  the  public  land  laws;  but,  until  a 
valid  entry  is  made,  only  the  government  can  complain  of  his  occu- 
pancy. 
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2.  Minks  and  Minerals— Location  and  Acquisition  of  Claims — Dis- 
covery.— It  is  essential,  under  Bevised  Statutes  of  the  United  States, 
sections  2329,  2330  (U.  8.  Comp.  State.  1901,  p.  1432),  to  the 
validity  of  a  mining  claim  that  the  ground  be  mineral  in  character, 
and  that  a  discovery  of  mineral  within  the  confines  of  the  claim  be 
made. 

8.  Mines  and  Minerals — Location  and  Acquisition  of  Claims — 
Relocation. — A  claim  of  mining  lands  under  a  relocation  is  an  im- 
plied admission  of  the  validity  of  the  location,  but  one  who  has  at- 
tempted a  relocation  and  then  expressly  renounced  any  claim  under  it, 
but  who  yet  claims  an  interest  in  some  other  right  which  would  entitle 
him  to  show  that  he  never  attempted  such  relocation,  is  precluded 
from  showing  that  the  original  locator  never  made  a  location,  but 
is,  in  fact,  perpetrating  a  fraud  upon  the  government. 

4.  Mines  and  Minerals — Location — Action  to  Determine  Rights. — 
In  an  action  by  parties  under  a  location  of  mineral  lands  against 
a  party  claiming  some  interest  by  occupancy  and  possession,  evidence 
by  the  defendant  tending  to  prove  that  the  ground  is  nonmineral, 
that  no  discovery  was  made,  that  no  location  notices  were  posted 
by  plaintiffs  within  the  boundaries  of  their  claims,  and  that  de- 
fendant's grantor  was  in  actual  possession  at  the  time  plaintiffs 
attempted  to  make  their  location,  is  admissible. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District  of  the  Territory  of  Arizona,  in  and 
for  Yavapai  County.    Edward  M.  Doe,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Norris  &  Smith  and  Ross  &  0 'Sullivan,  for  Appellant. 

"An  action  to  determine  the  right  to  mining  ground  is  in 
the  nature  of  a  suit  to  quiet  title,  so  that  plaintiff  can  re- 
cover only  on  the  strength  of  his  own  title,  and  if  he  fails  to 
show  title  it  is  immaterial  that  defendant  has  none." 
Schroder  v.  Aden  Gold  M.  Co.,  144  Cal.  628,  78  Pac.  20.  A 
complaint  by  townsite  claimants  alleging  that  they  claim  un- 
der a  townsite  occupancy  that  was  prior  to  the  placer  min- 
ing location  under  which  the  defendant  claimed,  without 
stating  that  any  steps  had  been  taken  to  make  entry  or  con- 
nect with  the  government,  was  held  on  demurrer  to  be  suffi- 
cient. Bonner  v.  Meikle,  82  Fed.  697, 19  Morr.  Min.  Rep.  83 ; 
Young  v.  Ooldsteen,  97  Fed.  303.  An  answer  alleging  that 
the  defendants  claim  the  land  in  question  by  virtue  of  a  prior 
townsite  settlement  and  occupation  was  held  on  demurrer,  in 
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a  suit  by  a  subsequent  placer  mining  locator,  to  be  sufficient. 
Cascaden  v.  Bartolis,  146  Fed.  730,  77  C.  C.  A.  496.  The 
rights  of  a  bona  fide  possessor  of  public  lands*  will  be  pro- 
tected. Bitter  v.  Lynch,  123  Fed.  930;  Waring  v.  Loomis, 
35  Wash.  87,  76  Pac.  510;  Tustin  v.  Adams,  87  Fed.  377; 
Davis  v.  Simmons,  1  Ariz.  25,  25  Pac.  536 ;  Tidwell  v.  Chiri- 
cahua  Cattle  Co.,  5  Ariz.  352,  53  Pac.  192;  Neal  v.  Kayser, 
12  Ariz.  118,  100  Pac.  439. 

Bobt.  E.  Morrison,  for  Appellees. 

Where  a  person  makes  a  relocation  of  mining  ground,  al- 
leging in  his  notice  abandonment  as  the  reason  for  relocation, 
he  is  estopped  thereafter  from  attacking  the  validity  of  the 
original  location.  Belk  v.  Meagher,  104  U.  S.  279,  26  L.  Ed. 
735;  Providence  O.  M.  Co.  v.  Burke,  6  Ariz.  323,  57  Pac.  641; 
Zerres  v.  Vamna,  150  Fed.  564,  80  C.  C.  A.  366;  Jackson 
v.  Prior  Hill  M.  Co.,  19  S.  D.  453,  104  N.  W.  207. 

CAMPBELL,  J. — Appellees  brought  this  action  to  quiet 
title  to  a  placer  mining  claim,  the  complaint  alleging  a  dis- 
covery, by  the  plaintiffs,  of  mineral  upon  the  unoccupied 
mineral' lands  of  the  United  States  and  the  performing  of 
the  various  acts  of  location  required  by  law,  and  that  the 
defendant  claimed  some  interest  therein  by  virtue  of  an 
attempted  relocation  of  the  ground.  The  defendant,  appel- 
lant here,  answering,  denied  that  plaintiffs  made  any  dis- 
covery of  mineral,  denied  that  the  ground  was  mineral  in 
character,  denied  that  he  claimed  any  interest  therein  by 
virtue  of  any  attempted  location,  and  alleged  that  he  claimed 
a  portion  of  the  ground  in  controversy  by  reason  of  the  fact 
that  for  ipore  than  ten  years  last  past  there  has  been  a  set- 
tlement, village,  or  town  upon  the  ground  attempted  to  be 
located  by  the  plaintiffs  as  a  mining  claim ;  that  many  houses 
for  residence  and  business  purposes  have  been  erected  thereon, 
some  of  which  defendant  purchased  and  is  in  possession  of, 
and  upon  which  he  and  his  grantors  have  paid  taxes  for  a 
number  of  years;  and  that  the  ground  was  not  unoccupied 
at  the  time  plaintiffs  attempted  to  make  their  location.  At 
the  trial  the  plaintiffs  produced  testimony  tending  to  establish 
the  character  of  the  ground  as  placer  mineral  ground,  the 
discovery  of  mineral  thereon,  and  the  performance  of  the 
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various  acts  of  location.  A  location  notice,  filed  by  the  de- 
fendant, whereby  he  sought  to  relocate  the  ground  covered 
by  the  plaintiffs'  location,  because  of  forfeiture  incurred  by 
failure  to  do  the  annual  assessment  work  during  the  year 
1908,  was  also  put  in  evidence.  An  objection  to  any  testi- 
mony on  the  part  of  the  defendant  was  sustained,  and  judg- 
ment entered  for  plaintiffs,  from  which  and  the  order  deny- 
ing a  new  trial  this  appeal  is  prosecuted. 

In  the  absence  of  any  showing  that  he  is  seeking  to  connect 
himself  with  the  government  title  under  the  townsite  or  other 
public  land  laws  of  the  United  States,  we  do  not  think  ap- 
pellant can  claim  any  rights  other  than  those  of  an  occupant 
of  the  public  lands.  His  rights  are  those  of  a  licensee  of  the 
government,  and  he  must  give  way  to  one  who  makes  a  valid 
entry  of  the  land  under  the  public  land  laws.  But,  until 
a  valid  entry  is  made,  only  the  government  may  complain 
of  his  occupancy.  The  plaintiffs  may  have  their  title  quieted 
only  if  they  have  one. 

It  is  essential  to  the  validity  of  a  mining  claim  that  the 
ground  be  mineral  in  character,  and  that  a  discovery  of  min- 
eral within  the  confines  of  the  claim  be  made.  Sections  2329- 
2330,  Revised  Statutes  of  the  United  States  (U.  S.  Comp. 
Stats.  1901,  p.  1432) ;  Chrisman  v.  Miller,  197  U.  S.  313,  25 
Sup.  Ct.  468,  49  L.  Ed.  770. 

The  defendant  offered  evidence  tending  to  prove  that  the 
ground  is  nonmineral;  that  no  discovery  was  made;  that  no 
location  notice  was  posted  by  plaintiffs  within  the  boundaries 
of  their  claim ;  and  that  his  grantor  was  in  actual  possession 
at  the  time  plaintiffs  attempted  to  make  their  location.  All 
of  this  evidence  should  have  been  received  unless  it  may  be 
said,  as  contended  by  appellees,  that  the  defendant  is  pre- 
cluded from  denying  the  validity  of  the  location  by  reason 
of  having  attempted  a  location.  That  he  would  be  held  to 
have  impliedly  admitted  the  validity  of  plaintiffs'  location, 
were  he  claiming  under  the  relocation,  is  undoubtedly  true. 
Beth  v.  Meagher,  104  U.  S.  279,  26  L.  Ed.  735;  Providence 
Gold  Mining  Co.  v.  Burke,  6  Ariz.  323,  57  Pac.  641 ;  Zerres 
v.  Vanina,  150  Fed.  564,  80  C.  C.  A.  366. 

These  authorities,  however,  go  no  further  than  to  hold  that 
the  relocator  may  not  show  the  invalidity  of  the  original  loca- 
tion where  he  claims  under  his  relocation;  and  we  are  un- 
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willing  to  enlarge  the  doctrine  to  the  extent  of  holding  that 
one  who  has  attempted  a  relocation,  but  who  has  abandoned 
it  and  expressly  renounced  any  claim  under  it,  but  who 
nevertheless  claims  an  interest  in  some  other  right  which 
would  entitle  him  to  be  heard  had  he  never  attempted  such 
relocation,  may  not  show  that  the  original  locator  never  made 
a  location,  but  is  in  fact  perpetrating  a  fraud  upon  the  gov- 
ernment. It  is  true  that  he  is  upon  the  public  lands  as  a  mere 
licensee,  but  his  rights  in  that  respect  are  at  least  equal  to 
those  of  the  plaintiffs,  if  the  latter 's  claim  as  mineral  locators 
is  invalid.  "The  right  to  the  possession  comes  only  from  a 
valid  location.  Consequently,  if  there  is  no  location,  there 
can  be  no  possession  under  it."  Belk  v.  Meagher,  supra. 
Appellees  appear  to  rely  upon  the  case  of  Veronda  &  Ricoletto 
v.  Dowdy,  ante,  p.  265, 108  Pac.  482.  We  there  decided  that  a 
trespasser  making  no  claim  to  the  land  under  any  of  the  public 
land  laws  could  not  be  heard  to  urge,  against  one  who  had  made 
a  discovery  upon  mineral  land  and  performed  the  acts  of  loca- 
tion, that  the  land  was  more  useful  for  purposes  other  than 
mining.  See  Haws  v.  Victoria  Copper  Mining  Co.,  160  U.  S. 
303,  16  Sup.  Ct.  282,  40  L.  Ed.  436.  We  do  not  perceive  that 
anything  we  there  said  is  authority  for  the  position  assumed 
by  appellees  in  this  case. 

For  the  reasons  indicated,  the  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded  for  a  new  trial. 

KENT,  C.  J.,  and  DOAN  and  LEWIS,  JJ.,  concur. 


NOTE. — For  a  note  treating  at  length  the  question  of  location  of  a 
mining  claim,  fee  7  L.  B.  A.,  N.  8.,  763. 
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[Civil  No.  1157.    Filed  March  25,  1911.] 
[114  Pac.  559.] 

GEORGE  A.  OLNEY,  Defendant  and  Appellant,  v.  H.  W. 
BISHOP,  Plaintiff  and  Appellee. 

1.  Appeal  and  Error — Record— Review. — Where  the  abstract  did  not 

conform  to  the  rules,  in  that  it  did  not  contain  the  minute  entries 
nor  evidence,  nor  other  essential  portions  of  the  record  sufficient 
to  inform  the  court  of  the  error  relied  on  without  an  examination 
of  the  record  itself,  assignments  that  the  trial  court  had  no  juris- 
diction and  that  the  evidence  was  insufficient  would  not  be  re- 
viewed. 

2.  Same — Names. — Use  of  initials,  instead  of  the  Christian  name,  though 

not  commendable,  is  permissible. 

3.  Same — Demurrer. — Use  of  initials,  instead  of  Christian  name,  can 

be  attacked  by  motion  only,  and  not  by  demurrer. 

4.  Same — Conclusions. — An  allegation  that  plaintiff  was  authorized  to 

procure  a  purchaser  for  defendant's  property  was  a  mere  conclusion 
of  law. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  Graham  County.  E.  W. 
Lewis,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion. 

W.  C.  McFarland,  for  Appellant. 

W.  K.  Dial,  for  Appellee. 

DOE,  J. — The  facts  are  sufficiently  stated  by  appellant 
as  follows:  This  is  an  action  instituted  by  appellee  against 
appellant  in  the  district  court  of  Graham  county  for  the 
recovery  of  commissions  alleged  to  be  due  appellee  by  ap- 
pellant on  account  of  an  alleged  sale  of  a  tract  of  land  by 
appellee  as  agent  of  appellant.  From  a  judgment  in  plain- 
tiff's favor,  this  appeal  is  prosecuted. 

The  first  assignment  of  error  is  that  the  district  court  was 
without  jurisdiction  to  hear  and  determine  the  cause.  The 
rules  of  this  court  require  the  abstract  of  record  to  contain 
"the  minute  entries  of  the  trial  court,"  and  "such  other 
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portions  of  the  record  as  may  be  necessary  to  inform  the 
court  of  the  errors  relied  upon  without  an  investigation  of 
the  record  itself."  In  this  case  the  abstract  contains  neither 
the  minute  entries  nor  other  essential  portions  of  the  record 
sufficient  to  inform  the  court  of  the  error  relied  upon  with- 
out an  investigation  of  the  record  itself,  and  therefore  wholly 
•fails  to  present  any  basis  for  a  review  of  appellant's  assign- 
ment that  the  trial  court  was  without  jurisdiction  to  hear 
and  determine  the  cause.  Daniel  v.  Gallagher,  11  Ariz.  151, 
89  Pac.  412;  Richardson  v.  Powers,  11  Ariz.  31,  89  Pac.  542; 
Liberty  Mining  Co.  v.  Oeddes,  11  Ariz.  54,  90  Pac.  332; 
Kinsley  v.  New  Vulture  Min.  Co.,  11  Ariz.  66-70,  90  Pac. 
438, 110  Pac.  1135;  Demunde  v.  Meade,  ante,  p.  236,  108  Pac. 
479 ;  Phoenix  Ry.  Co.  v.  Landis,  ante,  p.  80,  108  Pac.  247. 

The  defendant  demurred  specially  upon  the  ground  that  the 
complaint  failed  to  give  the  Christian  name  of  the  plaintiff, 
and  assigns  the  overruling  of  the  same  as  error.  The  prac- 
tice of  using  initials,  instead  of  the  Christian  name,  in  plead- 
ings, though  not  commendable,  is,  we  think,  permissible  under 
the  weight  of  modern  authority;  but  in  this  jurisdiction  the 
question,  not  constituting  a  statutory  ground  of  demurrer, 
can  be  raised  by  motion  only. 

The  assignment  that  the  evidence  is  insufficient  to  sustain 
the  judgment  cannot  be  considered,  for  the  reason  that  the 
abstract  of  record  does  not  contain  any  of  the  evidence. 

Error  is  predicated  upon  the  overruling  of  defendant's 
general  demurrer.  While  it  is  averred  in  the  complaint  that 
the  plaintiff  was  authorized  to  procure  a  purchaser  and  sell 
the  property  in  question,  such  averments  are  mere  conclusions 
of  law,  and  no  facts  are  pleaded  from  which  it  can  be  in- 
ferred that  plaintiff  was  either  employed  or  promised  com- 
pensation by  defendant. 

The  judgment  of  the  district  court  is  reversed,  and  the  case 
remanded,  with  directions  to  sustain  the  demurrer. 

KENT,  C.  J.,  and  CAMPBELL,  J.,  concur.  DOAN  J., 
concurs  in  the  result. 


NOTE. — Omission  of  Christian  name  in  publication  of  process,  see 
notes  in  11  L.  B.  A.,  N.  8.,  676,  and  28  L.  R.  A.,  N.  8.,  436. 

Effect  of  summons  or  notice  to  person  by  wrong  initial,  see  note  in 
15  L.  B.  A,  N.  8.,  129. 
XIII  Arii.— 22 
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[Civil  No.  1109.    Filed  March  25,  1911.] 
[114  Pac.  952.] 

BELLE  J.  BARNES,  Plaintiff  and  Appellant,  v.  L.  C.  SHAT- 
TUCK,  H.  R.  HANNINGER  and  EMIL  MARKS,  De- 
fendants; J.  L.  B.  ALEXANDER  and  MARY  E. 
STREET,  Executrix,  Interveners  and  Appellees. 

L  Parties — Intervention. — In  an  action  for  an  accounting  brought  by 
the  plaintiff  as  heir  and  assignee  of  parties  who  had  rendered  legal 
services  to  defendants  under  an  agreement,  whereby  they  were  to 
receive  one-fourth  of  the  money  and  property  recovered  in  a  liti- 
gation, at  the  termination  of  which  defendants  had  received  money 
and  property,  a  petition  in  intervention  was  filed  by  parties  who 
alleged  that  they  had  been  employed  by  plaintiff's  decedent  and  her 
assignor  to  assist  in  such  litigation  for  an  equal  share  with  them  of 
the  money  and  property  received  by  defendants  through  the  liti- 
gation, and  who  asked  for  a  decree  for  such  share.  Held,  that  the 
facts  set  forth  by  the  interveners'  petition  showing  an  intention 
to  make  the  same  fund  a  security  for  their  compensation  constituted 
a  good  cause  of  action,  entitling  them  to  intervene  as  parties. 

2.  Same — Same — Statute. — Civil  Code  of  1901,  paragraph  1278,  pro- 

vides that  any  person  who  has  an  interest  in  the  subject  matter  of 
a  suit  which  can  be  affected  by  judgment  may,  on  leave,  intervene 
in  such  suit  or  proceeding  at  any  time  before  the  trial.  In  an  ac- 
tion by  the  heir  and  assignee  of  attorneys  for  an  accounting  of 
moneys  and  property  received  by  defendants  under  an  executed 
agreement  for  fees,  whereby  such  attorneys  were  to  receive  a  share 
of  the  proceeds  of  a  litigation,  a  petition  of  parties  in  intervention 
showed  that  they  made  with  plaintiff's  decedent  and  assignor  a  like 
contract  for  a  part  of  such  share.  Held  that,  under  the  statute, 
the  petitioners  were  entitled  to  intervene. 

3.  Account — Grounds  of   Suit — Equitable  Assignment. — An  action 

for  an  accounting  of  a  share  of  money  and  property  received  by 
defendants  under  an  executed  agreement,  by  which  attorneys  were 
to  receive  a  share  of  money  and  property  recovered  through  their 
services  in  litigation,  can  only  be  maintained  on  the  theory  that  the 
contract  for  such  share  operates  as  an  equitable  assignment  under 
which  they  are  entitled  to  an  equitable  interest  in  the  proceeds  under 
the  litigation. 

4.  Assignments — "Equitable  Assignment" — Nature  of  Property. — 

To  constitute  an  equitable  assignment  good  as  between  the  assignor 
and  assignee,  it  is  not  essential  that  the  fund  should  have  been 
earned  or  in  esse  at  the  time  of  the  assignment,  or  that  notice  be 
given  to  the  present  or  future  holder  of  the  fund,  but,  if  the  intent 
of  the  parties  to  create  the  lien  is  apparent,  it  is  sufficient  that 
there  be  a  reasonable  expectancy  that  the  funds  will  be  fully  earned 
and  come  into  existence. 
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5.  Appeal  and  Error— Review— Findings— Conclusiveness.— Where  a 
judgment  in  an  action  for  an  accounting  upon  an  executed  agree- 
ment for  attorney's  contingent  fees  could  only  have  been  entered 
upon  a  finding  that  the  evidence  showed  an  intent  that  intervening 
parties  should  also  rely  for  compensation  upon  the  proceeds  of  the 
litigation,  and  such  finding  is  supported  by  substantial  evidence, 
it  will  be  conclusive  on  appeal. 

fl.  Witnesses — Competency — Transactions  With  Decedent — Parties 
Against  Whom  Testimony  is  Excluded. — Civil  Code  of  1901,  para- 
graph 2536,  provides  that,  in  actions  by  or  against  executors,  ad- 
ministrators, heirs,  or  legal  representatives  of  a  deceased,  neither 
party  shall  be  allowed  to  testify  against  the  other  as  to  statements 
by  decedents,  etc.,  unless  called  by  the  opposite  party.  Plaintiff 
in  an  action  for  an  accounting  for  moneys  and  property  claimed  to 
be  due  in  part  to  her  deceased  husband  sued  as  a  sole  heir  of  his 
estate  and  as  the  assignee  of  his  partner.  Held  that,  as  plaintiff 
sued  in  her  individual  capacity,  the  statute  did  not  apply,  and  that 
testimony  of  an  intervening  and  adverse  party  as  to  statements  by 
her  deceased  husband  was  admissible. 

7.  Judgment — Rendition  and  Form — Parties — Affirmative  Belief  to 

Defendant. — In  an  action  for  an  accounting  for  moneys  and  prop- 
erty claimed  to  be  due  under  an  executed  agreement  for  a  share 
of  the  proceeds  of  a  litigation,  intervening  parties  claimed  as 
against  the  plaintiff  an  equitable  interest  or  lien  in  the  proceeds 
under  an  agreement  with  the  original  parties  to  such  agreement, 
without  pleading  payment  by  defendants  to  plaintiff,  but  defendants 
had  pleaded  payment  to  plaintiff,  and,  after  defendants'  answer 
setting  up  payment,  plaintiff  had  moved  to  dismiss  as  to  defendants. 
Held,  that  a  judgment  for  the  intervening  parties  was  properly  en- 
tered against  the  plaintiff  as  the  holder  of  the  fund. 

8.  Evidence  —  Declarations  —  Self-serving  Declarations  —  State- 

ments bt  Partners. — Plaintiff  in  an  action  for  an  accounting  of 
moneys  and  property  received  by  defendants  through  a  litigation  in 
which  plaintiff's  husband  and  his  partner,  who  was  plaintiff's  as- 
signor, were  to  have  a  share  of  the  proceeds,  in  which  adverse  par- 
ties intervened,  offered  a  copy  of  a  telegram  to  her  husband  from 
his  partner,  who  had  not  been  present  or  participated  in  the  oral 
contract  for  the  share.  Held,  that  the  rule  permitting  evidence  of 
the  understanding  of  parties  to  an  oral  agreement  as  to  its  effect 
does  not  extend  to  a  party  who  was  not  present  or  participating  in 
such  contract,  and  that  the  copy  was  inadmissible. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  Cochise  County.  Fletcher 
M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
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Eugene  S.  Ives,  for  Appellant. 

The  amended  complaint  in  intervention  does  not  state  facts 
which  entitle  the  parties  filing  it  to  intervene.  Rev.  Stats. 
1901,  par.  1278;  Horn  v.  Volcano  Water  Company,  13  Cal. 
62,  73  Am.  Dec.  569;  Smith  v.  Gale,  144  U.  S.  509,  12  Sup. 
Ct.  674,  36  L.  Ed.  521.  Unless  the  facts  stated  in  the  com- 
plaint  in  intervention  show  that  the  interveners  had  a  claim 
to  the  demand  sued  for  by  the  appellant,  no  right  to  inter- 
vene is  shown.  "To  authorize  an  intervention,  the  interest 
must  be  created  by  a  claim  to  the  demand,  or  some  part 
thereof,  in  suit,  or  a  claim  to  a  lien  upon  the  property,  or 
some  part  thereof,  which  is  the  subject  of  litigation.' '  Yetzer 
v.  Young,  3  S.  D.  263,  52  N.  W.  1054.  "An  agreement  to 
pay  out  of  a  particular  fund,  however  clear  in  its  terms,  is 
not  an  equitable  assignment.' '  Christmas  v.  Russell,  14  Wall. 
(U.  S.)  '69,  20  L.  Ed.  762.  An  agreement  to  pay  a  debt 
out  of  the  proceeds  of  ore  to  be  mined  was  not  an  equitable 
assignment.  Silent  Friend  Mining  Co.  v.  Abbott,  7  Colo.  App. 
76,  42  Pac.  318.  The  evidence  was  insufficient  to  show  any 
right  to  intervene  or  to  justify  adjudgment  against  the  plain- 
tiff: "It  is  an  axiom  of  the  law  of  evidence  that  parol 
testimony  as  to  extrajudicial  admissions  made  by  a  dead  man 
out  of  the  presence  of  others  is  the  weakest  kind  of  evidence." 
Calhoun  v.  McKnight,  44  La.  Ann.  575, 10  South.  783 ;  5  Ency. 
of  Evidence,  411;  1  Greenleaf  on  Evidence,  sees.  200,  201; 
Stephens  v.  Vroman,  18  Barb.  (N.  Y.)  250;  Carbon  Works  v. 
Schad,  38  Hun  (N.  Y.),  71.  The  amount  of  the  judgment  is 
manifestly  excessive. 

Alexander  &  Christy  and  Wm.  M.  Seabury,  for  Appellees. 

The  interveners  possessed,  alleged  and  proved  an  interest 
in  the  subject  matter  of  the  litigation,  which  entitled  them 
to  intervene,  and  to  the  judgment  granted  by  the  court  be- 
low. If  the  interest  of  the  interveners  consists  in  an  owner- 
ship of  a  part  of  the  subject  matter  of  the  litigation  or  a  lien 
thereon,  all  the  authorities  are  uniform  that  the  interveners 
have  such  an  interest  as  entitles  them  to  intervene.  Gulf  (7. 
&  S.  F.  By.  Co.  v.  Eldridge,  35  Tex.  Civ.  App.  467,  80  S.  W. 
556;  Lewis  v.  Harwood,  28  Minn.  428,  10  N.  W.  586.  There 
is  sufficient  evidence  to  support  the  judgment.    The  usual 
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test  by  which  the  sufficiency  of  the  evidence  to  support  a  judg- 
ment is  determined  is  that  if  there  is  any  evidence  to  support 
the  judgment,  it  would  be  error  for  the  court  to  dismiss  the 
complaint  or  to  set  aside  a  judgment  based  upon  some  credi- 
ble evidence,  however  slight  in  quantity.  Wittard  v.  Carri- 
gan,  8  Ariz.  70,  68  Pac.  538;  Jordan  v.  Duke,  4  Ariz.  278,  36 
Pac.  896;  Henry  v.  Mayer,  6  Ariz.  103,  53  Pac.  590. 

DOE,  J. — Belle  J.  Barnes  filed  a  complaint  in  the  district 
court  of  Cochise  county  against  L.  C.  Shattuck,  H.  R.  Han- 
ninger,  and  Emil  Marks,  defendants,  alleging  that  William 
H.  Barnes  and  John  H.  Martin,  attorneys  and  copartners, 
had  entered  into  a  contract  with  the  said  defendants  to  act 
as  their  attorneys  in  a  certain  mining  litigation  between  them 
and  one  Martin  Costello,  involving  the  title  and  right  of  pos- 
session to  certain  mining  claims,  by  the  terms  of  which  said 
contract  Barnes  &  Martin  were  to  receive  as  compensation  for 
their  services  from  said  defendants  one-fourth  of  all  money  or 
property  received  by  them  as  the  result  of  said  litigation  or  by 
way  of  settlement  or  compromise  thereof;  that  Barnes  & 
Martin  had  fully  performed  the  contract  on  their  part ;  that 
pending  the  litigation  a  compromise  was  effected  between 
defendants  and  Costello,  in  pursuance  of  which  the  defend- 
ants had  received  a  large  sum  of  money  and  a  considerable 
amount  of  the  capital  stock  of  a  mining  company;  that,  by 
reason  thereof,  Barnes  &  Martin  became  entitled  to  one-fourth 
of  the  money  and  stock  so  received  by  the  defendants;  that 
under  the  will,  of  her  deceased  husband,  William  H.  Barnes, 
which  had  been  duly  probated,  all  of  his  estate  had  been  as- 
signed and  distributed  to  her,  and  that  she  was  the  assignee 
of  all  the  interest  of  Barnes  &  Martin  under  said  contract, 
the  prayer  being  for  an  accounting  by  the  defendants  of  the 
moneys  and  stocks  so  received  by  them,  and  that  they  be 
decreed  to  pay  her  one-fourth  of  the  money  so  received  and 
assign  to  her  one-fourth  of  the  stock.  Pending  the  suit  of 
Mrs.  Barnes  against  said  defendants  a  petition  in  interven- 
tion was  filed  by  Mary  E.  Street,  executrix  of  the  estate  of 
Webster  Street,  and  J.  L.  B.  Alexander,  setting  forth  that 
during  the  pendency  of  the  litigation  between  the  defend- 
ants and  Costello  J.  L.  B.  Alexander  and  Webster  Street 
were  attorneys  practicing   their   profession  in  the    city  of 
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Phoenix;  that  Street  ft  Alexander  were  employed  by  Barnes 
ft  Martin  and  O'Connpll,  the  attorneys  for  defendants  in  their 
litigation  with  Costello,  to  perform  certain  professional  ser- 
vices in  connection  with  such  litigation,  for  which  said  ser- 
vices the  said  Barnes  &  Martin  agreed  and  promised  the  said 
Street  &  Alexander  that  they  would  share  with  them  the  said 
fee,  and  promised  them  one-third  thereof — that  is,  that  O'Con- 
nell  was  to  receive  one-third,  Barnes  &  Martin  one-third,  and 
Street  &  Alexander  one-third  of  the  contingent  fee  of  one- 
fourth  of  the  money  and  property  received  by  the  defendants 
upon  the  termination  of  the  litigation  by  compromise  or 
otherwise — and  praying  that  O'Connell  be  made  a  party  de- 
fendant, that  an  accounting  be  had  between  all  parties,  and 
that  the  interveners  be  decreed  one-third  of  the  money  and 
property  constituting  the  contingent  fee.  Demurrers  and 
general  denials  to  the  complaint  in  intervention  were  filed  by 
both  plaintiff  and  defendants.  The  defendants  pleaded  the 
payment  to  O'Connell  of  $18,750,  being  one-fourth  of  the  re- 
covery, and  the  payment  by  him  to  Belle  J.  Barnes,  executrix 
of  William  H.  Barnes,  deceased,  and  assignee  of  Barnes  & 
Martin,  of  the  sum  of  $12,500.  The  demurrers  were  over- 
ruled, and  this  appeal  is  prosecuted  from  a  judgment  in 
favor  of  interveners  and  against  the  plaintiff  for  the  sum  of 
$6,250. 

Appellant  assigns  as  error  the  overruling  of  her  demurrer 
to  the  petition  in  intervention  on  the  grounds  that  the  facts 
therein  stated  do  not  constitute  a  cause  of  action  nor  a  ground 
for  intervention.  As  to  the  sufficiency  of  the.  allegations  of 
the  petition  to  constitute  a  cause  of  action,  we  are  of  the 
opinion  that  it  sufficiently  sets  forth  facts  which  indicate  an 
intention  to  make  the  fund  a  security  for  the  debt,  and  brings 
the  pleading  within  the  holding  of  the  supreme  court  of  the 
United  States  in  the  cases  of  Walker  v.  Brown,  165  U.  S.  654, 
17  Sup.  Ct.  453,  41  L.  Ed.  865,  and  IngersoU  v.  Coram,  211 
U.  S.  335,  29  Sup.  Ct.  92,  53  L.  Ed.  208. 

As  to  the  other  ground  of  demurrer,  paragraph  1278  of  the 
Revised  Statutes  of  1901  provides*:  "Any  person  who  has  an 
interest  in  the  subject  matter  of  the  suit,  which  can  be  affected 
by  the  judgment,  may,  on  leave  of  the  court  or  judge,  inter- 
vene in  such  suit  or  proceeding  at  any  time  before  the  trial." 
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The  appellant  must  have  instituted  her  action  upon  the 
theory  that  the  fee  of  Barnes  &  Martin  consisted  of  an  equita- 
ble interest  in  the  proceeds  of  the  compromised  litigation  to 
the  extent  of  one-fourth  of  the  money  and  property  received 
by  the  defendants  thereunder.  Under  no  other  theory  than 
that  of  an  equitable  assignment  might  she  invoke  an  account- 
ing and  a  decree  requiring  the  defendants  to  transfer  and 
assign  to  her  one-fourth  of  all  the  stock  in  said  corporation 
received  by  them.  The  interveners  filed  their  petition,  re- 
citing an  agreement  between  Barnes  &  Martin  and  Street  & 
Alexander,  by  the  terms  of  which  the  latter,  in  consideration 
of  professional  services  rendered  in  said  mining  litigation, 
were  to  receive  one-third  of  the  share  of  Barnes  &  Martin  in 
the  proceeds  of  such  litigation,  or  any  compromise  thereof, 
whether  in  money  or  property.  If  Barnes  &  Martin  were 
possessed  of  an  equitable  interest  in  a  fixed  portion  of  the 
proceeds  of  the  compromise,  and,  by  virtue  of  their  agreement, 
Street  &  Alexander  became  the  owners  of,  or  entitled  to,  an 
equitable  interest  in  Barnes  &  Martin's  share,  then  clearly 
they  were  possessed  of  an  interest  in  the  subject  matter  of 
the  action  of  such  a  direct  and  immediate  character  that 
"they  would  either  gain  or  lose  by  the  direct  legal  effect  and 
operation  of  the  judgment,' '  and,  under  any  construction 
which  may  be  given  the  statute,  were  entitled  to  intervene. 

It  is  urged  by  the  appellant  that  the  evidence  fails  to  es- 
tablish an  equitable  assignment .  of  any  part  of  Barnes  & 
Martin's  fee  or  share  in  the  proceeds  of  the  compromise.  To 
constitute  an  equitable  assignment  good  as  between  the  as- 
signor and  assignee,  it  is  not  essential  that  the  debt  should 
have  been  earned  or  the  fund  be  in  esse  at  the  time  of  the 
assignment,  or  that  notice  be  given  the  present  or  future 
holder  of  the  fund.  The  intent  of  the  parties  to  create  the 
lien  being  apparent,  it  is  sufficient  that  there  be  a  reasonable 
expectancy  that  the  debt  will  be  fully  earned  and  the  fund 
come  into  existence.  Sykes  v.  First  National  Bank,  2  S.  D. 
242,  49  N.  W.  1058;  Mitchell  v.  Winslow,  2  Story,  630,  17 
Fed.  Cas.  527  (No.  9673). 

Whether  the  agreement  in  this  case  constitutes  an  equita- 
ble assignment  of  that  portion  of  Barnes  &  Martin's  fee  in 
question  is  dependent  upon  the  intent  of  the  parties  as  evi- 
denced by  the  terms  of  the  agreement  in  the  light  of  all  the 
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surrounding  circumstances.  Ingersoll  v.  Coram,  supra.  It 
appears  from  the  record  that  Barnes  during  the  conduct  of 
the  litigation  between  his  clients  and  Costello  felt  it  impor- 
tant in  the  interest  of  his  clients  that  a  motion  for  a  rehear- 
ing in  this  court  should  be  resisted,  and  that  if  granted  and 
judgment  rendered  in  favor  of  Costello,  an  appeal  should 
be  taken  to  the  United  States  supreme  court,  and  that  to 
perform  such  services  he  retained  the  firm  of  Street  &  Alex- 
ander. Alexander  testified :  ".  .  .  Finally  Judge  Barnes  made 
this  expression,  'Now,  I  want  you  to  attend  to  this  case.  I 
have  to  go  back  to  New  York.  Now,  if  you  will  attend  to 
this  case,  if  you  will  agree  to  attend  to  this  case,  I  will 
give  you  one-third  of  the  fee  which  I  have  coming  to  me 
on  a  contingent  fee  from  Shattuck,  Hanninger  &  Marks. 
Mr.  O'Connell,  who  is  associated  with  me,  is  entitled  to  the 
other  third.'  .  .  ."  Judge  Barnes,  in  a  letter  to  his  partner, 
Martin,  said:  "I  won  both  Shattuck  cases  with  jury.  He 
says  we  are  to  have  one-fourth  of  the  ground."  Alexander's 
testimony  that  "I  didn't  consider  that  the  estate  of  Barnes 
owed  us  anything.  I  considered  that  I  had  an  interest  in 
this  claim,"  taken  alone  and  indicating  the  understanding 
of  the  agreement  of  only  one  of  the  parties  to  it,  would 
have  little  weight,  as  the  understanding  of  the  other  party 
might  have  been  entirely  different,  but  taken  in  connection 
with  the  theory  upon  which  plaintiff  instituted  her  action 
at  a  time  when  she  presumably  possessed  some  general  knowl- 
edge of  the  contract  between  Barnes  &  Martin,  to  whose  in- 
terest she  succeeded,  and  the  defendants,  and  the  statement 
of  Judge  Barnes  in  his  letter  indicating  an  understanding 
that  the  contingent  fee  of  Barnes  &  Martin  gave  them  an  in- 
terest in  the  proceeds  of  the  litigation,  color  is  given  to  the 
theory  that  by  the  words,  "I  will  give  you  one-third  of  the 
fee,"  it  was  his  intention  that  an  equitable  assignment  should 
be  created  rather  than  a  personal  liability. 

The  judgment  of  the  trial  court  could  only  have  been  ren- 
dered upon  the  finding  that  the  evidence  showed  it  to  have 
been  the  intent  of  the  parties  that  Street  &  Alexander  should 
rely  on  the  proceeds  of  the  litigation  rather  than  on  the  per- 
sonal liability  of  Barnes  or  the  firm  of  Barnes  &  Martin. 
There  being  substantial  evidence  tending  to  support  such  find- 
ing, it  must  be  treated  as  conclusive  here.    That  the  com- 
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pensation  may  have  been  large  in  proportion  to  the  services 
rendered  is  immaterial ,  the  parties  having  full  knowledge  of 
their  character  and  relative  importance. 

It  is  urged  that  the  admission  of  the  testimony  of  Alexander 
to  conversations  with  Barnes  was  error  under  the  provisions 
of  section  2536  of  the  Revised  Statutes  of  1901 ;  but  the  stat- 
ute in  question  is  applicable  only  to  actions  "by  or  against 
executors,  administrators  or  guardians  in  which  judgment 
may  be  rendered  for  or  against  them  as  such,"  and  to  "all 
actions  by  or  against  the  heirs  or  legal  representatives  of  the 
deceased.' '  And,  as  the  plaintiff  sued  in  her  individual  ca- 
pacity, the  action  was  not  within  the  provisions  of  the  statute. 

Error  is  predicated  upon  the  rendition  of  judgment  against 
the  plaintiff  in  favor  of  the  interveners,  upon  the  theory 
that,  as  interveners  claimed  an  equitable  interest  in  the  fee 
or  fund  and  did  not  plead  payment  to  the  plaintiff,  judgment 
could  only  have  been  rendered  against  the  defendants;  but 
the  defendants  pleaded  the  payment,  and,  after  the  filing  of 
their  answer  setting  up  such  payment,  the  plaintiff  moved  to 
dismiss  as  to  the  defendants.  The  motion  was  taken  under 
advisement  by  the  court,  and,  in  effect,  granted  by  the  final 
judgment  rendered.  The  plaintiff  did  not  deny  that  payment 
had  been  made  as  pleaded  by  defendants  after  suit  was 
brought,  and  by  the  motion  in  effect  admitted  the  truth  of 
such  averment  and  consequently  judgment  was  properly  ren- 
dered against  the  holder  of  the  fund. 

The  exclusion  of  a  copy  of  the  telegram  sent  by  Martin 
to  Barnes  is  assigned  as  error,  but  no  foundation  was  laid 
for  the  introduction  of  secondary  evidence,  and  the  rule  that 
permits  evidence  of  the  understanding  of  the  parties  to  an 
oral  agreement  of  its  effect  does  not  extend  to  a  party  to  an 
oral  contract  who  was  not  present,  and  did  not  in  any  way 
participate  in  the  making  of  such  contract.  The  excluded 
testimony  as  to  statements  of  Costello  and  his  attorneys  re- 
specting the  appeal  to  the  United  States  supreme  court  in 
the  " Triangle"  case  could,  from  no  point  of  view,  have  been 
competent,  and,  if  competent,  could  not  have  affected  the 
result. 

No  reversible  error  appearing,  the  judgment  of  the  district 
court  is  affirmed. 

KENT,  C.  J.,  and  CAMPBELL  and  LEWIS,  JJ.,  concur. 


846  Vincent  v*  Smith.  [13  Ariz. 


[Civil  No.  1183.    Filed  March  27, 1911.] 
[114  Pac.  557.) 

H.   C.  VINCENT,  Defendant  and  Appellant,  v.  ALLEN 
SMITH,  Plaintiff  and  Appellee. 

1.  Jury— Challenge  of  Jurors — Grounds — Surety  for  Costs. — Un- 

der Civil  Code  of  1901,  paragraph  2823,  one  who  is  on  plaintiff's 
cost  bond  is  subject  to  challenge  as  a  juror. 

2.  New    Trial — Challenges — Waiver, — Where   opportunity   has   been 

had  to  examine  a  juror  as  to  bis  qualifications,  and  the  juror  has 
not  concealed  his  disqualification  by  misleading  or  false  answers, 
subsequent  discovery  of  the  disqualification  does  not  warrant  setting 
aside  the  verdict. 

8.  Same — Qualification  of  Jurors — Challenges — Diligence. — That  a 
juror's  name  was  not  correctly  put  upon  the  jury  list  does  not  relieve 
the  diligence  required  of  a  party  to  discover  his  disqualification. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  Yavapai  County.  Ed- 
ward M.  Doe,  Judge.    Affirmted. 

The  facts  are  stated  in  the  opinion, 

Reese  M.  Ling,  for  Appellant. 

"Parties  have  a  right  to  rely  upon  the  sworn  statement  of 
a  juror  on  his  voir  dire  statement,  and  waive  nothing  by  ac- 
cepting a  juror  when  he  conceals  his  unfitness."  Heasley  v. 
Nichols,  38  Wash.  485,  80  Pac.  769.  When  a  juror  on  his 
voir  dire  fails  to  disclose  a  material  fact  as  to  his  relations  to 
either  of  the  parties  in  answer  to  questions  adequate  to  elicit 
the  same,  the  party  asking  the  questions,  if  he  and  his  at- 
torneys are  ignorant  of  the  fact,  is  deprived  of  the  benefit 
he  should  have  derived  from  the  examination,  and  is  entitled 
to  a  new  trial.  Tarpey  v.  Madsen,  26  Utah,  294,  73  Pac.  411 ; 
Rhodes  v.  State,  128  Ind.  189,  25  Am.  St.  Rep.  429,  27  N.  E. 
866;  State  v.  Morgan,  23  Utah,  212,  64  Pac.  356;  Territory  v. 
Chartz,  4  Ariz.  4,  32  Pac.  166.  "The  authorities  are  unani- 
mous that  it  is  the  duty  of  the  court  to  grant  a  new  trial 
when  the  juror  may  have  been  examined  as  to  his  qualifica- 


March,  1911.]  Vincent  v.  Smith.  347 

tions,  and  failed  to  disclose  the  facts  which  disqualified  him." 
People  v.  Plummet,  9  Cal.  310;  Busick  v.  State,  19  Ohio,  198. 
"When  a  party  wants  to  recover  compensation  for  services 
done  to  promote  the  welfare  of  a  family  to  which  he  belongs, 
the  burden  of  proof  that  the  work  must  be  paid  for  rests  on 
him.  Services  rendered  a  member  of  a  family  by  another 
member  of  the  family  are  presumably  gratuitous."  Rose  v. 
Mayes,  139  Mo.  App.  246,  122  S.  W.  769;  McMorrow  v.  Dow- 
eU,  116  Mo.  App.  289,  90  S.  W.  728;  Fry  v.  Fry,  119  Mo. 
App.  476,  94  S.  W.  990;  Cole  v.  Fitzgerald,  132  Mo.  App.  17, 
111  S.  W.  628. 

Henry  F.  Ashurstand  J.  F.  Wilson,  for  Appellee. 

CAMPBELL,  J. — One  of  the  jurora  in  this  case  was  upon 
the  bond  for  costs  of  the  plaintiff,  and  therefore  subject  to 
challenge.  Rev.  Stats.  1901,  par.  2823.  The  affidavit  of  ap- 
pellant, defendant  below,  filed  with  his  motion  for  a  new  trial, 
states  that  the  juror  was  returned  upon  the  venire  of  jurors 
as  J.  F.  Richards,  while  the  bond  was  signed  John  T.  Rich- 
ards, and  affiant  had  no  knowledge  that  the  juror  and  bonds- 
man was  the  same  person.  The  examination  of  the  juror 
upon  his  voir  dire  is  not  before  us,  the  reporter's  transcript 
having,  on  motion,  been  stricken,  because  of  failure  to  com- 
ply with  the  provisions  of  the  statute,  which  enables  a  party 
to  make  such  transcript  a  part  of  the  record  on  appeal. 

We  must  assume  that  the  juror  answered  fully  and  fairly 
such  questions  as  were  put  to  him  upon  his  voir  dire,  and, 
indeed,  it  is  not  contended  by  appellant  that  he  did  not  do  so. 
The  rule  is  that  where  opportunity  has  been  had  to  examine 
a  juror  as  to  his  qualifications,  and  the  juror  has  not  con- 
cealed his  disqualification  by  misleading  or  false  answers,  the 
subsequent  discovery  of  the  disqualification  does  not  warrant 
the  court  in  setting  aside  the  verdict.  Failure  to  interrogate 
and  challenge  the  juror  waives  the  disqualification.  Kohl  v. 
Lehlback,  160  U.  S.  293,  16  Sup.  Ct.  304,  40  L.  Ed.  432;  Raub 
v.  Carpenter,  187  U.  S.  159,  23  Sup.  Ct.  72,  47  L.  Ed.  119; 
Wassum  v.  Feeney,  121  Mass.  93,  23  Am.  Rep.  258;  24  Cyc. 
318,  319,  and  cases  cited.  Nor  is  the  party  relieved  from  the 
exercise  of  diligence  by  reason  of  the  fact  that  the  juror's 
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name  was  not  correctly  put  upon  the  jury  list.    Morse  v.  Mon- 
tana Ore-Purchasing  Co.  (C.  C),  105  Fed.  337. 

Upon  the  record  as  presented  to  us,  we  find  no  error,  and 
therefore  affirm  the  judgment  of  the  district  court. 

KENT,  C.  J.,  and  DOAN  and  LEWIS,  JJ.,  concur. 


[Civil  No.  1185.    Filed  March  87,  1911.] 
[114  Pac.  553.] 

HENRY  KROEGER,  Plaintiff  and  Appellant,  v.  THE 
TWIN  BUTTES  RAILROAD  COMPANY,  a  Corpora- 
tion,  Defendant  and  Appellee. 

1.  Courts— United    States    Supreme    Ooubt— Decisions— Effect. — 

The  decisions  of  the  federal  supreme  court  are  controlling  in  the 
territory  of  New  Mexico. 

2.  Waters  and  Watercourses-— Obstruction — Common-law  Rule. — At 

common  law  a  natural  stream  or  watercourse  cannot  be  obstructed 
by  a  lower  proprietor  to  the  detriment  of  those  above  him. 
8.  Common  Law — Applicability. — Under  the  express  terms  of  the  stat- 
ute adopting  it,  the  common  law  can  be  modified  or  disregarded 
when  not  adapted  to  local  physical  conditions,  the  necessities,  habits, 
or  customs  of  the  people. 

4.  Waters  and  Watercourses — Obstruction— Common  Law — Applica- 
bility— "Running  Streams." — The  common-law  rule  against  ob- 
structing running  streams  to  the  injury  of  adjacent  lands  applies 
in  Arizona  to  well-defined  arroyos  or  natural  channels  through  which 
surface  or  flood  waters  flow. 

3.  Railroads — ^wWatercoursesw-t-Obstruction. — Civil    Code    of    1901, 

paragraph  859,  subdivision  5,  requiring  railroad  companies  to  re- 
store streams,  watercourses,  etc.,  crossed  by  them,  requires  restora- 
tion of  any  well-defined  channel  or  arroyo,  in  which  surface  or  flood 
waters  flow. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Pima  County.  John  H. 
Campbell,  Judge.    Reversed. 
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STATEMENT  BY  THE  COURT. 

Appellant  is  the  owner  of  certain  lots  in  the  city  of  Tucson, 
upon  which  are  a  residence  and  outbuilding  constructed  of 
adobe.  After  appellant's  ownership  had  continued  for  some 
fifteen  or  twenty  years,  the  appellee  constructed  its  roadbed 
on  the  west  side  of  appellant's  property,  and  at  a  distance 
of  about  seventy-five  feet  from  his  buildings.  The  embank- 
ment of  the  railroad  company's  track  was  about  four  feet 
higher  than  the  surface  of  his  land  for  about  half  a  mile 
south  of  his  property,  about  three  feet  higher  than  its  sur- 
face for  about  sixty  rods  north  of  his  property  and  about 
one  hundred  and  fifty  feet  north  of  his  house.  The  appellee 
had  under  its  road  embankment  one  culvert  which  was  fif- 
teen feet  long  and  twenty-one  inches  deep,  and  at  about  six 
hundred  feet  south  of  his  house  the  appellee  had  another  cul- 
vert thirty  feet  in  length  and  twenty-one  inches  deep.  On 
the  19th  day  of  July,  1909,  appellee's  property  was  flooded 
and  his  buildings  seriously  damaged  thereby.  On  former 
occasions  the  water,  in  times  of  rain,  was  backed  up  onto  his 
land  until  carried  off  by  culverts  of  appellee.  Water,  which 
in  time  of  rain  fell  upon  a  considerable  area,  flowed  across 
appellant's  premises,  and,  but  for  appellee's  embankment, 
would  have  been  carried  through  two  wet  weather  arroyos 
and  discharged  into  the  streets  and  gutters  of  the  city.  At 
the  close  of  the  case,  the  trial  court  instructed  the  jury  to 
return  a  verdict  in  favor  of  the  defendant  company,  and, 
from  the  judgment  rendered  in  pursuance  of  such  verdict, 
this  appeal  is  prosecuted. 

Worsley  &  Feier,  for  Appellant. 

Prank  H.  Hereford  and  Frank  E.  Curley,  for  Appellee. 

DOE,  J. — There  was  a  substantial  conflict  in  the  evidence 
upon  the  question  of  the  sufficiency  of  appellee's  culverts  to 
carry  such  waters  as  might  reasonably  and  naturally  be  ex- 
pected to  accumulate  in  times  of  heavy  rain.  The  action  of 
the  trial  court  could  only  have  been  induced  by  the  belief 
that  the  decision  of  the  supreme  court  of  the  United  States 
in  Walker  v.  N.  M.  &  8.  P.  B.  Co.,  165  U.  S.  593,  17  Sup.  Ct. 
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421,  41  L.  Ed.  837,  was  applicable,  and  therefore  controlling 
in  this  case.  That  case  was  appealed  from  the  supreme  court 
of  New  Mexico  upon  a  state  of  facts  substantially  similar 
to  those  involved  in  this  case,  with  the  exception  that  in  this 
case  the  plaintiff  had  been  in  possession  for  fifteen  or  twenty 
years  prior  to  the  construction  of  the  railroad,  while,  in  the 
other,  the  road  had  been  constructed  for  some  ten  years  be- 
fore plaintiff  acquired  title.  This  difference,  however,  does 
not  appear  material  in  view  of  the  grounds  on  which  the  deci- 
sion in  that  case  is  based.  There  appears  to  be  a  substantial 
conflict  of  opinion  among  the  state  courts  as  to  what  is  the 
common-law  doctrine  with  respect  to  the  flow  and  obstruction 
of  surface  water;  but  in  Walker  v.  N.  M.  &  8.  P.  R.  Co., 
supra,  the  supreme  court  of  the  United  States  says:  "Does 
a  lower  land  owner,  by  erecting  embankments  or  otherwise 
preventing  the  flow  of  surface  water  onto  his  premises,  ren- 
der himself  liable  to  an  upper  land  owner  for  damages  caused 
by  the  stopping  of  such  flow?  In  this  respect  the  civil  and 
common  law  are  different,  and  the  rules  of  the  two  laws 
have  been  recognized  in  different  states  of  the  Union;  some 
accepting  the  doctrine  of  the  civil  law  that  the  lower  premises 
are  subservient  to  the  higher,  and  that  the  latter  have  a  quali- 
fied easement  in  respect  to  the  former,  an  easement  which 
gives  the  right  to  discharge  all  surface  water  upon  them. 
The  doctrine  of  the  common  law,  on  the  other  hand,  is  the 
reverse,  that  the  lower  land  owner  owes  no  duty  to  the  up- 
per land  owner,  that  each  may  appropriate  all  the  surface 
water  that  falls  upon  his  own  premises,  and  that  the  one  is 
under  no  obligation  to  receive  from  the  other  the  flow  of 
any  surface  water,  but  may  in  the  ordinary  prosecution  of 
his  business  and  in  the  improvement  of  his  premises  by  em- 
bankments or  otherwise  prevent  any  portion  of  the  surface 
water  coming  from  such  upper  premises."  And,  as  the  de- 
cisions of  that  court  are  of  controlling  force  in  this  jurisdic- 
tion, it  becomes  necessary  for  us  to  consider  to  what  extent, 
if  any,  the  decision  in  question  is  applicable  under  existing 
conditions  in  this  territory.  In  that  case  the  court  expressly 
recognizes  the  power  of  territorial  legislatures  to  legislate 
upon  all  subjects  save  in  so  far  "as  limited  by  the  consti- 
tution of  the  United  States  and  the  organic  act  and  the  laws 
of  Congress  appertaining  thereto."    It  having  been  enacted 
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by  the  legislature  of  New  Mexico  that  "in  all  courts  in  this 
territory  the  common  law  as  recognized  in  the  United  States 
of  America  shall  be  the  rule  of  practice  and  decision,"  the 
court  held  the  common-law  doctrine  concerning  the  obstruc- 
tion of  surface  water  applicable  in  New  Mexico,  and  affirmed 
the  right  of  the  railroad  company  to  obstruct  by  its  embank- 
ment, the  flow  of  surface  water  and  to  back  it  up  upon  the 
higher  adjacent  land  over  which  it  had  flowed  to  the  damage 
of  such  adjacent  property.  The  court  apparently  indicates 
that  the  rule  would  have  been  otherwise  had  the  water  been 
that  of  a  natural  running  stream,  and  it  is  a  well-settled  rule 
of  the  common  law  that  the  water  of  a  natural  stream  or 
watercourse  may  not  be  so  obstructed  by  a  lower  proprietor 
as  to  flow  back  to  the  detriment  of  those  above  him.  Goddard 
on  Easements  (Bennett's  ed.),  57;  2  Farnham  on  Waters  and 
Water  Rights,  sec.  461  et  seq.;  Black's  Pomeroy  on  Water 
Rights,  c.  2,  sec.  8;  Gould  on  Waters,  sec.  204. 

In  this  territory  the  common  law  has  been  adopted  in  a 
greatly  restricted  form,  our  statute  upon  the  subject  being 
as  follows:  "The  common  law,  so  far  only  as  it  is  consistent 
with  and  adapted  to  the  natural  and  physical  condition  of 
this  territory,  and  the  necessities  of  the  people  thereof,  and 
not  repugnant  to,  or  inconsistent  with,  the  constitution  of 
the  United  States,  or  Bill  of  Rights,  or  laws  of  this  territory, 
or  established  customs  of  the  people  of  this  territory,  is  hereby 
adopted  and  shall  be  the  rule  of  decision  in  all  courts  of  this 
territory."  In  those  jurisdictions  where  the  common  law 
has  been  recognized  in  its  entirety  as  the  rule  of  decision, 
owing  to  its  flexibility,  it  is  commonly  modified  in  its  applica- 
tion so  far  as  may  be  necessary  to  meet  changed  physical  and 
social  conditions; 

In  People  v.  Appraisers,  33  N.  Y.  461,  it  is  said:  "No  doc- 
trine is  better  settled  than  that  such  portions  of  the  law  of 
England  as  are  not  adapted  to  our  condition  form  no  part 
of  the  law  of  this  state.  This  exception  includes,  not  only 
such  laws  as  are  inconsistent  with  the  spirit  of  our  institu- 
tions, but  such  as  were  framed  with  special  reference  to  the 
physical  condition  of  a  country  differing  widely  from  our 
own.  It  is  contrary  to  the  spirit  of  the  common  law  itself 
to  apply  a  rule  founded  on  a  particular  reason  to  a  case  where 
that  reason  utterly  fails."    Under  our  statute  the  courts  are 
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expressly  authorized  to  either  modify  or  disregard  it,  when 
not  adapted  to  local  physical  conditions,  the  necessities,  hab- 
its, or  customs  of  our  people. 

At  no  time  in  the  history  of  this  territory  has  recognition 
been  given  to  the  common-law  doctrine  of  riparian  rights,  and 
the  right  of  appropriation  of  all  water,  including  flood  waters, 
to  any  useful  purpose  is  expressly  authorized  and  vested  by 
our  laws  in  the  first  appropriator  to  the  extent  of  his  appro- 
priation and  use.  The  scarcity  of  running  streams  and  gen- 
tle rains  favorable  to  agricultural  purposes  and  the  compara- 
tive frequency  of  very  heavy  rains  or  " cloudbursts,"  as  they 
are  locally  termed,  which  cause  raging  torrents  to  suddenly 
form  and  rush  for  great  distances  through  eroded  channels 
called  "arroyos,"  without  encountering  any  running  stream 
or  permanent  body  of  water,  render  imperative  such  degree 
of  care  as  will  insure  the  maximum  of  benefit  in  the  utiliza- 
tion of  the  former  and  the  minimum  of  injury  from  the  lat- 
ter class  of  waters.  Arroyos  formed  by  the  erosion  of  flood 
waters  are  usually  permanent  in  character  and  of  constantly 
increasing  capacity.  They  have  well-defined  channels.  Many 
of  them  have  great  capacity,  and  at  times  carry  immense 
bodies  of  water.  The  reasons  for  the  common-law  rule  against 
the  obstruction  of  running  streams  apply  equally  in  this  ter- 
ritory to  the  obstruction  of  arroyos  through  which  surface 
and  flood  waters  are  accustomed  to  flow. 

Referring  to  local  conditions  in  Minnesota,  the  supreme  court 
of  that  state  says :  "  We  do  not  deem  it  necessary  to  determine 
whether  this  was  a  'natural  watercourse, '  or  mere  'surface* 
water,  under  the  legal  definitions  of  these  terms.  If  it  be 
surface  water,  the  general  common-law  doctrine  that  neither 
the  retention  nor  repulsion  of  surface  water  is  an  actionable 
injury  must  necessarily  be  materially  modified  in  such  cases. 
In  a  broken  and  bluffy  region  of  country,  like  that  part  of 
southeastern  Minnesota  adjacent  to  the  Mississippi  river  and 
its  tributaries,  intersected  by  long,  deep  coolies  or  ravines, 
surrounded  by  high,  steep  hills  or  bluffs,  down  which  large 
quantities  of  water  from  rain  or  melting  snow  rush  with  the 
rapidity  of  a  torrent,  often  attaining  the  volume  of  a  small 
river  and  usually  following  a  well-defined  channel,  it  would  be 
manifestly  inappropriate  and  unjust  to  apply  the  rules  of  com- 
mon law  applicable  to  ordinary  surface  water.    In  many 
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respects  such  streams  partake  more  of  the  nature  of  natural 
streams  than  of  ordinary  surface  water,  and  must,  at  least  to 
a  certain  extent,  be  governed  by  the  same  rules."  McClure  v. 
City  of  Red  Wing,  28  Minn.  186,  9  N.  W.  767. 

Among  the  enumerated  powers  granted  to  railroads  by  title 
13,  chapter  7  of  the  Bevised  Statutes  of  Arizona  of  1901  is 
the  following:  "To  construct  said  railroads  and  telegraphs 
across,  along  or  upon  any  stream  of  water,  watercourse,  street, 
avenue  or  highway,  or  cross  any  railway,  canal,  ditch  or  flume 
which  said  railroads  and  telegraphs,  or  either  thereof,  shall 
intersect,  cross  or  run  along;  but  said  corporation  shall  re- 
store such  streams,  watercourses,  streets,  avenues,  highways, 
railways,  canals,  ditches  and  flumes  so  intersected,  to  their 
former  state  as  near  as  may  be,  so  as  not  unnecessarily  to  im- 
pair their  use  or  injure  their  franchise.' '  Civ.  Code  1901, 
par.  859,  subd.  5. 

Independently  of  any  statutory  provision,  we  think  the 
rule  of  the  common  law  relative  to  the  obstruction  of  running 
streams  to  the  injury  to  adjacent  lands  is  applicable  in  this 
territory  to  the  obstruction  of  any  well-defined  arroyo  or 
natural  channel  through  which  surface  or  flood  waters,  at 
times,  flow.  Nor  does  the  foregoing  provision  materially  re- 
strict the  measure  of  duty  otherwise  imposed  by  law  upon 
the  appellee.  While  the  term  "watercourse,"  used  in  the 
statute  probably  as  defined  and  used  in  England  and  the 
eastern  states,  would  not  cover  wet  weather  arroyos,  yet,  in 
view  of  local  conditions  which  must  have  been  within  the 
knowledge  and  contemplation  of  the  legislature,  and,  in  view 
of  its  use  of  that  expression  in  connection  with  the  words 
"stream  of  water,"  we  think  the  legislature  intended,  by  the 
use  of  that  expression,  to  include  any  well-defined  channel  or 
arroyo  in  which  surface  or  flood  waters  flow  in  times  of  heavy 
rain. 

For  these  reasons  we  think  the  case  of  Walker  v.  N.  M.  dk 
8.  P.  R.  Co.,  supra,  inapplicable  in  this  territory,  and  that 
the  duty  was  incumbent  upon  the  appellee  to  have  constructed 
its  roadbed,  in  so  far  as  practicable,  in  such  manner  as,  with- 
out unnecessarily  impairing  the  use  of  its  roadbed  or  injur- 
ing its  franchise,  would  have  left  the  arroyos  which  it  ob- 
structed in  their  former  unobstructed  condition. 

XIII  Axil.- 
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The  failure  to  submit  the  case  to  the  jury  under  proper 
instructions  inclusive  of  the  measure  of  damages  constitutes 
reversible  error,  for  which  the  judgment  of  the  district  court 
is  reversed,  and  the  case  remanded  for  new  trial. 

KENT,  C.  J.,  and  LEWIS,  J.,  concur.  DOAN,  J.,  con- 
curs in  the  result. 


NOTE. — Liability  for  damming  back  water  of  stream,  see  note  in 
59  L.  R.  A.  817. 


[Civil  No.  1175.    Filed  March  27,  1M1.] 
[114  Pac.  962.] 

B.  A.  AITON,  Petitioner  and  Appellant,  v.  THE  BOARD  OP 
MEDICAL  EXAMINERS  OF  ARIZONA,  Respondent 
and  Appellee. 

1.  Physicians  and  Surgeons — Regulations. — The  state  in  its  exercise 
of  the  police  power  may  prescribe  the  qualifications  of  physicians 
and  may  commit  to  a  board  the  power  to  revoke  the  license  of  any 
who  become  disqualified  either  morally  or  intellectually. 

S.  Same — Statutory  Provisions — "Unprofessional  Conduct." — The 
fact  that  the  term  "professional  conduct"  is  not  defined  by  Laws  of 
1903,  No.  59,  section  7,  authorizing  the  revocation  of  a  physician's 
license  for  "grossly  immoral  or  unprofessional  conduct  rendering 
him  unfit  to  practice/'  does  not  render  the  statute  void  for  uncer- 
tainty, as  the  term  must  be  construed  to  mean  that  which  is  by 
general  opinion  considered  to  be  grossly  unprofessional  because  im- 
moral or  dishonorable. 

APPEAL  from  a  judgment  of  the  District  Court  for  the 
Fourth  Judicial  District,  in  and  for  Maricopa  County.  Ed- 
ward Kent,  Judge.    Affirmed. 

See,  also,  ante,  p.  74,  108  Pac.  221. 

STATEMENT  BY  COURT. 

In  June,  1893,  the  Board  of  Medical  Examiners  of  Arizona 
issued  a  license  authorizing  appellant  to  practice  medicine  in 
this  territory.  In  December,  1908,  an  affidavit  was  filed  with 
the  board,  charging  appellant  with  having  been  guilty,  since 
the  license  was  issued  to  him,  of  unprofessional  conduct  render- 
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ing  him  unfit  to  practice  medicine  in  the  territory,  in  that 
he  willfully  and  kno^Wngly  published  in  a  newspaper  an  ad- 
vertisement of  remarkable  cures  claimed  to  have  been  accom- 
plished by  means  of  certain  mineral  waters  and  preparations 
used  and  controlled  by  him,  and  claiming  that  such  waters 
and  preparations  would  cure  incipient  tuberculosis,  systemic 
catarrh,  and  catarrh  of  the  head,  Bright 's  disease,  diabetes, 
rheumatism,  and  numerous  other  diseases.  The  advertisement 
was  set  forth  in  full  in  the  affidavit,  and  it  was  charged  that 
the  publication  was  made  for  the  purpose  of  soliciting  and 
procuring  wrongfully  and  fraudulently  patients  to  submit 
themselves  to  medical  treatment  by  him;  that  certain  of  the 
statements  contained  in  the  advertisement  are  false,  and  were 
known  to  appellant  to  be  false  when  he  made  them,  and  were 
published  with  the  intent  to  deceive  the  public  and  to  impose 
upon  the  credulous  and  ignorant.  Due  notice  of  the  charges 
was  given,  and  a  hearing  was  held  at  which  testimony  was 
heard,  and  which  resulted  in  the  license  of  the  appellant  being 
revoked.  Application  was  made  to  the  district  court  for  a 
writ  of  certiorari  to  review  the  proceedings.  A  demurrer  to 
the  petition  was  sustained,  and  the  writ  refused,  from  which 
order  this  appeal  is  prosecuted. 

C.  F.  Ainsworth,  for  Appellant. 

The  legislature  has  no  right  or  authority  to  vest  in  any 
board  or  commission  the  power  or  right  to  declare  that  certain 
acts,  after  they  have  been  done,  shall  constitute  a  crime  for 
which  such  license  shall  be  revoked,  and  that  where  a  statute 
is  indefinite  or  uncertain  in  pointing  out  what  shall  constitute 
the  crime  or  ground  of  revocation,  such  board  or  commission 
has  no  power  or  authority  to  supply  such  omission  by  declar- 
ing that  certain  conduct  or  acts,  not  mentioned  in  the  statute, 
shall  be  considered  as  coming  within  the  purview  of  the  law, 
and  be  ground  for  revoking  such  license.  If  physician's  li- 
cense is  to  be  revoked  for  grossly  improbable  statements, 
it  is  requisite  that  the  statute  authorizing  such  revocation  de- 
fine what  shall  constitute  such  statements,  so  that  the  phy- 
sician may  know  in  advance  the  penalty  he  incurs  in  making 
them.  Hewitt  v.  Board  of  Medical  Examiners,  148  Cal.  590, 
113  Am.  St.  Rep.  315,  84  Pac.  39,  3  L.  R.  A.,  N.  S.,  896,  7 
Am.  Cas.  750;  Ex  parte  McNulty,  77  CaL  164,  11  Am.  St. 
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Rep.  257,  19  Pac.  237;  Matthews  v.  Murphy,  23  Ky.  Law 
Rep.  750,  63  S.  W.  785,  54  L.  R.  A.  415.  "The  liberty  of  the 
petitioner  cannot  be  made  to  depend  upon  a  thing  so  vague 
and  uncertain  as  the  undefined  views  of  the  members  of  the 
board  as  to  what  constitutes  unprofessional  conduct."  The 
statute  does  not  provide  for  any  method  of  appeal  from  the 
decision  of  the  appellee,  and  therefore  a  review  by  writ  of 
certiorari  is  the  proper  proceeding.  "It  is  the  general  rule 
that  the  writ  will  lie  in  all  cases  where  no  adequate  remedy 
exists  by  which  an  erroneous  determination  can  be  reviewed 
or  excess  of  jurisdiction  restrained."  Territory  v.  Doan, 
7  Ariz.  89,  60  Pac.  893;  People  v.  County  Judge,  40  Cal.  479; 
People  v.  Betts,  55  N.  Y.  600;  Cunningham  v.  Berry,  17  Or. 
622,  22  Pac.  115 ;  Young  v.  Cannon,  2  Utah,  560.  Where  a 
statute  is  vague  or  indefinite  in  its  terms,  it  is  void.  Tozer 
v.  United  States,  52  Fed.  917;  Chicago  v.  Dey,  35  Fed.  866; 
Louisville  v.  Commissioners,  99  Ky.  132,  59  Am.  St.  Rep. 
457,  35  S.  W.  129,  33  L.  R.  A.  209;  Ex  parte  Jackson,  45  Ark. 
164. 

John  B.  Wright,  Attorney  General,  for  Respondent  and 
Appellee. 

Certiorari  is  not  a  right  but  depends  upon  the  discretion 
of  the  court.  In  re  Hitz,  111  U.  S.  766,  4  Sup.  Ct.  698,  28 
L.  Ed.  592.  It  is  nowhere  claimed  that  the  lower  court  abused 
its  discretion  in  refusing  to  grant  the  writ  prayed  for.  This 
court  will  not  interfere,  therefore,  with  the  exercise  of  the 
discretion  of  the  lower  court,  unless  it  appears  that  such  dis- 
cretion'has  been  abused.  Reilly  v.  Clark,  2  Ariz.  299,  15  Pac. 
141;  Hampson  v.  Adams,  6  Ariz.  335,  57  Pac.  621.  Act  No. 
59,  Session  Laws  1903,  is  valid,  in  so  far  as  it  permits  the 
Board  of  Medical  Examiners  to  determine  what  constitutes 
''unprofessional  conduct";  and  as  conclusive  of  our  conten- 
tion, cite  the  case  of  Meffert  v.  Packer,  66  Kan.  710,  72  Pac. 
247,  1  L.  R.  A.,  N.  S.,  811,  195  U.  S.  625,  25  Sup.  Ct.  790,  49 
L.  Ed.  350.  "The  objection  that  the  statute  attempts  to 
confer  judicial  power  on  the  boards  is  not  well  founded.  The 
powers  conferred  on  the  boards  of  medical  examiners  are  no- 
wise different  in  character  in  this  respect  from  those  exercised 
by  the  examiners  of  candidates  to  teach  in  our  public  schools, 
or  by  tax  assessors,  or  boards  of  equalization  in  determining, 
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for  purposes  of  taxation,  the  value  of  the  property.  The 
ascertainment  and  determination  of  qualification  to  practice 
medicine  by  a  board  of  competent  experts,  appointed  for  that 
purpose,  is  not  the  exercise  of  a  power  which  appropriately 
belongs  to  the  judicial  department  of  the  government." 
Reetz  v.  Michigan,  188  U.  S.  505,  23  Sup.  Ct.  390,  47  L.  Ed. 
563;  People  v.  Hasbrouck,  11  Utah,  291,  39  Pac.  918;  Dreyer 
v.  Illinois,  187  U.  S.  71,  83,  23  Sup.  Ct.  28,  47  L.  Ed.  79; 
Cochise  County  v.  Copper  Queen  Co.,  8  Ariz.  221,  71  Pac. 
946;  Hmoker  v.  New  York,  170  U.  S.  189,  18  Sup.  Ct.  573, 
42  L.  Ed.  1002. 

CAMPBELL,  J. — The  question  presented  by  this  appeal  is 
as  to  the  validity  of  section  7  of  Act  No.  59  of  the  Laws  of 
1903.  The  act  creates  a  board  of  five  members,  to  be  known 
as  the  Board  of  Medical  Examiners  of  Arizona,  and  provides 
a  penalty  for  anyone  practicing  medicine  without  first  hav- 
ing obtained  a  license  therefor  from  the  board.  Provision  is 
made  for  the  granting  of  licenses  to  persons  having  certain 
qualifications.  Section  7  provides:  "Upon  proper  proof  to 
the  Board  of  Medical  Examiners  of  Arizona  that  the  holder 
of  any  license  issued  under  the  provisions  of  this  act  has  been 
guilty,  since  the  issuance  thereof,  of  any  grossly  immoral  or 
unprofessional  conduct  rendering  him  or  her  unfit  to  practice 
medicine  in  this  territory,  or  has  been  convicted  of  any  felony, 
said  board  shall,  after  due  notice  to  such  holder  and  full  op- 
portunity to  him  or  her  to  defend  against  or  refute  such 
charges,  revoke  and  cancel  such  license.  .  .  ." 

It  is  too  well  settled  to  admit  of  discussion  that  the  state, 
in  its  exercise  of  the  police  power,  may  prescribe  the  quali- 
fications of  those  who  are  permitted  to  practice  medicine,  and 
may  commit  to  a  board  created  by  it  the  authority  to  ascer- 
tain whether  an  applicant  for  permission  to  practice  possesses 
the  requisite  qualifications,  and  also  the  power,  after  notice 
and  opportunity  to  be  heard,  to  revoke  the  license  of  any  who 
become  disqualified  either  morally  or  intellectually.  Dent  v. 
West  Virginia,  129  U.  S.  114,  9  Sup.  Ct.  231,  32  L.  Ed.  623 ; 
Hawker  v.  New  York,  170  U.  S.  189,  18  Sup.  Ct.  573,  42 
L.  Ed.  1002;  Reetz  v.  Michigan,  188  U.  S.  505,  23  Sup.  Ct. 
390,  47  L.  Ed.  563;  Meffert  v.  Packer,  195  U.  S.  625,  25  Sup. 
Ct  790,  49  L.  Ed.  350. 
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It  is  contended  by  appellant,  however,  that  the  statute  un- 
der consideration,  since  it  does  not  declare  what  shall  be  con- 
sidered unprofessional  conduct,  is  void  for  uncertainty.  It 
is  argued  that  "the  term  'unprofessional  conduct*  is  so  vague 
and  indefinite  that  no  one  can  be  certain  just  what  it  embraces. 
It  might  be  declared  to  include  a  breach  of  professional  ethics, 
irrespective  of  any  moral  turpitude,  and  might  be  declared 
to  include  acts  of  so  trivial  a  nature  and  of  so  little  impor- 
tance as  to  wholly  preclude  any  of  the  elements  of  a  crime." 
He  attempts  to  distinguish  those  cases  to  which  we  shall  here- 
inafter refer,  which  hold  valid  statutes  conferring  upon 
boards  power  to  revoke  the  licenses  of  those  found  guilty  of 
immoral  conduct,  from  that  before  us  on  the  ground  that  the 
term  "immoral  conduct,"  while  in  a  measure  indefinite,  "con- 
tains an  element  of  moral  turpitude  or  disregard  of  the  set- 
tled ideas  or  principles  of  morality,  and  are  very  easily 
recognized,  by  reason  of  their  being  a  breach  of  what  we  all 
know  to  constitute  moral  conduct,"  but  that  "unprofessional 
conduct  does  not  consist  simply  of  breaches  of  moral  conduct, 
does  not  necessarily  include  moral  turpitude,  and  might  con- 
sist of  anything  temporarily  frowned  upon  by  any  board  of 
physicians  temporarily  in  power."  His  position  finds  sup- 
port in  decisions  by  the  supreme  courts  of  Kentucky  and 
California  and  the  court  of  appeals  of  the  District  of  Colum- 
bia. Matthews  v.  Murphy,  23  Ky.  Law  Rep.  750,  63  S.  W. 
785,  54  L.  R.  A.  415;  Hewitt  v.  State  Board  of  Medical  Ex- 
aminers, 148  Cal.  590,  113  Am.  St.  Rep.  315,  84  Pac.  39,  3 
L.  R.  A.,  N.  S.,  896 ;  Czarra  v.  Board  of  Medical  Examiners, 
25  App.  D.  C.  443. 

But  we  cannot  agree  that  the  meaning  to  be  given  the  term 
"unprofessional  conduct,"  as  used  in  this  statute,  is  that  sug- 
gested by  counsel  for  appellant.  We  think  it  should  be  held 
to  mean  that  which  is  by  general  opinion  considered  to  be 
grossly  unprofessional  because  immoral  or  dishonorable.  We 
cannot  perceive  that  appellant's  interpretation  is  tenable  or 
could  have  been  contemplated  by  the  legislature  when  the 
language  employed  and  the  purpose  of  the  legislation  is  con- 
sidered. "Grossly  immoral  or  unprofessional  conduct"  ex- 
cludes the  idea  that  a  license  may  be  revoked  for  trivial 
reasons  or  for  a  violation  of  what  might  be  regarded  as  mere 
professional  ethics.    In  State  v.  State  Medical  Examining 
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Board,  32  Minn.  324,  50  Am.  Rep.  575,  20  N.  W.  238,  the 
court  had  before  it  a  statute  providing  "the  board  of  ex- 
aminers may  refuse  certificates  to  individuals  guilty  of  un- 
professional or  dishonorable  conduct,  and  they  may  revoke 
certificates  for  like  causes."  In  construing  the  words  "un- 
professional or  dishonorable  conduct,"  it  is  said:  "We  do  not 
think  that  the  legislature  contemplated  matters  of  merely  pro- 
fessional ethics,  but  that  the  term  '  unprofessional'  was  used 
convertibly  with  ' dishonorable.'  ...  It  might,  for  instance, 
be  deemed  unprofessional  for  the  members  of  one  school  of 
medical  practice  to  consult  professionally  with  a  member  of  a 
different  school;  but  such  matters  are  not  within  the  plain 
purpose  of  the  act,  which  was  the  affording  of  protection  to  the 
people  against  ignorant,  unqualified,  and  unworthy  practi- 
tioners of  this  profession."  The  supreme  court  of  Illinois 
in  People  v.  McCoy,  125  111.  289,  17  N.  E.  786,  had  before  it 
an  action  to  recover  a  penalty  for  practicing  medicine  after 
an  attempted  revocation  of  a  license.  The  defendant  had  been 
charged  before  the  State  Board  of  Health  with  having  been 
guilty  of  "unprofessional  and  dishonorable  conduct,"  in  that 
he  had  published  advertisements  in  which  he  had  made  "state- 
ments and  promises  with  reference  to  the  treatment  and  cure 
of  the  sick  and  afflicted,  which  are  calculated  to  deceive  and 
defraud  the  public."  Recovery  of  the  penalty  was  refused 
because  4jie  minutes  of  the  board  did  not  disclose  that  the 
defendant  was  adjudged  guilty  of  the  specific  charge  against 
him.  In  the  discussion,  the  court  says:  "It  may  be  conceded 
that  under  the  tenth  section  of  the  act  of  1877,  to  regulate 
the  practice  of  medicine  in  this  state,  the  Board  of  Health 
had  power  to  revoke  certificates  issued  to  individuals  to  prac- 
tice medicine  for  the  same  reasons  it  might  refuse  to  issue 
such  certificates,  viz.,  for  'unprofessional  or  dishonorable  con- 
duct/ The  statute  in  this  respect,  however,  must  have  a 
reasonable  construction.  The  board  cannot  from  mere  ca- 
price, or  without  cause,  revoke  a  certificate  fairly  issued  upon 
a  sufficient  evidence  of  the  applicant's  qualifications.  ...  It 
must  be  for  some  act  or  conduct  that  would  in  the  common 
judgment  be  deemed  'unprofessional '  or  'dishonorable.'  .  .  . 
Had  the  board  found  him  guilty  of  the  charge  alleged  against 
him,  that  defendant  had  made  'statements  and  promises  .  .  . 
calculated  to  deceive  the  public,'  that,  indeed,  would  have 
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been  'unprofessional  and  dishonorable  conduct.9  "  In  State 
v.  Board  of  Health,  103  Mo.  22,  15  S.  W.  322,  it  is  said: 
"By  section  6878,  Revised  Statutes  of  1889,  it  is  enacted 
that  'the  State  Board  of  Health  may  refuse  certificates  to 
individuals  guilty  of  unprofessional  or  dishonorable  conduct, 
and  they  may  revoke  certificates  for  like  causes,  after  giving 
the  accused  an  opportunity  to  be  heard  in  his  defense  before 
the  board.'  The  question  whether  the  applicant  is  guilty  of 
unprofessional  or  dishonorable  conduct  calls  for  the  exercise 
of  judgment  and  sound  discretion.  It  is  a  question  as  to 
which  the  board  must  hear  the  evidence  and  pronounce  a  con- 
clusion. ...  As  the  legislature  has  not  defined  what  is  'un- 
professional or  dishonorable  conduct,'  those  words  must  be 
understood  to  mean  such  conduct  as  would  in  'common 
be  deemed  unprofessional  or  dishonorable.  In  determining 
whether  a  party  is  guilty  of  such  conduct,  there  is  a  broad  field 
for  the  exercise  of  judgment  and  discretion  by  the  board  and 
within  which  the  finding  of  the  board  is  conclusive.  The 
Board  of  Health  has  no  right  to  prescribe  a  code  of  medical 
ethics,  and  then  declare  p  breach  of  that  code  unprofessional 
and  dishonorable  conduct;  nor  has  it  the  right  or  power  to 
deny  to  physicians  the  right  to  advertise  their  profession  in 
the  public  press.  The  respondents  make  no  claims  of  any 
right  to  do  either  of  these  things.  Their  claim  is  that  ad- 
vertisements which  tend  to  mislead  and  deceive  the  public 
constitute  unprofessional  and  dishonorable  conduct,  and  in 
this  they  are  within  the  purview  of  the  law." 

Giving  the  words  the  construction  we  do,  the  question  of 
the  validity  of  the  statute  is  foreclosed  by  the  decision  of 
the  supreme  court  of  the  United  States,  our  appellate  court. 
In  Meffert  v.  State  Board  of  Medical  Registration  and  Ex- 
animation,  66  Kan.  710,  72  Pac.  249,  1  L.  R.  A.,  N.  S.,  811, 
the  action  of  a  board  in  revoking  a  license  of  a  physician  was 
upheld  under  a  statute  giving  it  the  power  to  revoke  the  li- 
cense of  one  guilty  of  gross  immorality.  Upon  an  appeal 
to  the  supreme  court  of  the  United  States,  the  judgment  was 
affirmed  without  discussion.  Meffert  v.  Packer,  195  U.  S.  625, 
25  Sup.  Ct.  790,  49  L.  Ed.  350.  In  that  case  the  statute  does 
not  define  what  shall  be  considered  gross  immorality.  Its  as- 
certainment is  left  to  the  common  judgment  as  to  what  is 
grossly  immoral,  as  our  statute  leaves  grossly  unprofessional 
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conduct  to  be  ascertained.    See,  also,  State  v.  Board,  34  Minn. 
391,  26  N.  W.  125. 
The  judgment  of  the  district  court  is  affirmed. 

CAMPBELL,  DOAN,  LEWIS,  and  DOE,  JJ.,  concur. 


NOTE. — Power  to  revoke  physician's  license,  see  note  in  1  L.  B.  A., 
N.  8.,  811. 

Grounds  for  revoking  physician's  license,  see  notes  in  8  L.  E.  A.,  N. 
8.,  586;  17  L.  B.  A.,  N.  S.,  439;  30  L.  B.  A.,  N.  8.,  783. 
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L.  J.  BOUDREAUX,  Special  Administrator  of  the  Estate 
of  CLIFFORD  E.  YOUMANS,  Plaintiff  and  Appellant, 
v.  THE  TUCSON  GAS,  ELECTRIC  LIGHT  AND 
POWER  COMPANY,  a  Corporation,  Defendant  and 
Appellee. 

Pleading — Amendments — New  Cause  of  Action — Limitations. — 
Where  the  original  complaint  does  not  state  facts  constituting  a 
cause  of  action  as  against  a  general  demurrer,  an  amendment  may 
be  filed  after  the  period  of  limitations  has  become  complete,  if  the 
facts  alleged  in  the  original  complaint  are  sufficient,  when  read  in 
view  of  the  amendment,  to  show  that  the  amendment  merely  per- 
fects an  imperfect  cause  of  action  alleged  in  the  original  complaint, 
and  does  not  state  a  new  or  different  cause  of  action. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Pima  County.  John  H. 
Campbell,  Judge.  Reversed  and  remanded  with  instructions 
to  overrule  demurrer. 

The  facts  are  stated  in  the  opinion. 

S.  W.  Purcell,  Edwin  F.  Jones  and  Lewis  C.  O'Connor,  for 
Appellant. 

The  original  complaint  stated  a  cause  of  action  and  was  not 
subject  to  attack  on  demurrer.  The  defect  claimed  in  the 
original  complaint,  and  which  is  likewise  existing  in  the  first 
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amended  complaint,  is  that  there  is  no  allegation  of  damage, 
or  any  allegation  which  is  legally  equivalent  thereto.  "Al- 
though a  complaint  may  state  facts  sufficient  to  sustain  a 
judgment,  yet  it  is  essential  that  it  allege  damage,  or  ask  a 
recovery  in  a  certain  sum,  and  a  complaint  which  does  not 
allege  or  ask  damages  is  defective.  .  .  .  But  a  complaint 
which  prays  for  judgment  in  a  specified  amount  is  sufficient, 
although  it  fails  to  allege  in  express  terms  that  the  plaintiff 
was  damaged."  13  Cyc.  174;  Riser  v.  Walton,  78  Cal.  490, 
21  Pac.  362;  Weaver  v.  Boom  Co.,  28  Minn.  542,  11  N.  W. 
113 ;  Bank  v.  Port  Townsend,  16  Wash.  450,  47  Pac.  896.  The 
failure  to  insert  an  ad  damnum  clause  is  a  mere  formal  defect. 
"The  ad  damnum  clause  of  a  common-law  declaration,  in 
which  the  amount  of  damages  is  specified,  was  considered  only 
a  formal  declaration  or  allegation,  and  any  objection  for  de- 
fect therein,  could  be  taken  only  by  special  demurrer."  5 
Ency.  of  PI.  &  Pr.,  p.  706.  "The  complaint  or  declaration 
may  be  amended  as  in  other  actions,  and  when  the  amended 
pleading  does  not  state  a  new  cause  of  action,  and  such 
amendment,  although  made  after  the  expiration  of  the  period 
of  limitations,  will  relate  back  to  the  commencement  of  the 
suit."  Tiffany  on  Death  by  Wrongful  Act,  sec.  187;  Ellison 
v.  Georgia  R.  R.  &  Banking  Co.,  87  Ga.  691, 13  S.  E.  809. 

S.  L.  Eingan,  for  Appellee. 

"The  complaint  in  an  action  for  personal  injuries  must  af- 
firmatively show  that  the  negligence  of  the  defendant  was 
the  proximate  cause  of  the  injury."  Thompson  on  Negli- 
gence, sec.  7475;  Smith  v.  Buttner,  90  Cal.  100,  27  Pac.  29. 
"In  a  complaint  the  necessary  facts  to  constitute  a  cause  of 
action  must  be  stated  in  unequivocal  language,  and  not  left 
to  inference."  4  Ency.  of  PI.  &  Pr.  605;  Scott  v.  Robards, 
67  Mo.  289;  Seligson  v.  Hobby,  51  Tex.  147;  Crump  v.  Mints, 
64  N.  C.  767.  The  complaint  contains  no  allegation  of  dam- 
age, nor  does  it  allege  facts  from  which  damage  might  be 
presumed,  or  inferred.  "Allegation  of  damages,  generally :  in 
those  jurisdictions  where  the  statute  provides  that  the  action 
shall  be  for  the  recovery  of  pecuniary  loss  only,  or  where 
an  interpretation  has  been  placed  upon  the  statute  by  the 
courts,  it  is  essential  for  the  declaration  or  complaint  to  al- 
lege that  pecuniary  loss  has  resulted  from  the  death."    5 
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Ency.  of  PI.  &  Pr.  874.  As  the  complaint  states  no  cause  of 
action,  it  cannot  be  amended  after  the  bar  of  the  statute  of 
limitations  is  complete.  If  no  cause  of  action  be  set  forth, 
there  is  nothing  to  amend  by ;  it  is  the  same  as  if  no  pleadings 
had  been  filed.  Brigham  v.  Este,  2  Pick.  (Mass.)  420;  Fos- 
ter v.  St.  Lukes,  191  111.  94,  60  N.  E.  803;  Lilly  v.  Charlotte 
R.  R.  Co.,  32  S.  C.  142,  10  S.  E.  932;  Keppler  v.  Becker,  9 
Ariz.  234,  80  Pac.  334. 

LEWIS,  J.— On  the  twenty-first  day  of  March,  1908,  one 
Clifford  E.  Youmans,  a  lineman  of  the  Consolidated  Tele- 
phone, Telegraph  and  Electric  Company,  was  killed  while 
engaged  in  repair  work.  In  November,  1908,  the  appellant 
brpught  this  action  against  the  appellee,  seeking  a  money 
judgment  for  the  death  of  Youmans,  which  was  alleged  to 
have  been  caused  by  appellee  negligently  permitting  a  highly 
charged  wire  to  come  in  contact  with  the  telephone  line  which 
decedent  was  repairing.  The  cause  of  action  attempted  to 
be  stated  was  one  for  wrongful  death  under  paragraphs  2764 
to  2766  of  the  Revised  Statutes  of  Arizona  of  1901.  The 
complaint,  tested  by  a  general  demurrer,  unquestionably  failed 
to  state  facts  sufficient  to  constitute  a  cause  of  action.  In 
May,  1909,  the  appellant  filed  an  amended  complaint,  to  which 
appellee  answered,  demurring  upon  the  ground  that  plaintiff's 
cause  of  action  was  barred  by  the  statute  of  limitations,  in  that 
it  appeared  upon  the  face  of  the  complaint  and  the  records  of 
the  court  that  the  original  complaint  filed  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  that  the  first 
amended  complaint  was  not  filed  until  more  than  a  year  after 
the  cause  of  action  had  accrued.  This  demurrer  was  sus- 
tained. Appellant  thereafter  filed  a  second  amended  com- 
plaint to  which  appellee  answered,  demurring  upon  the  same 
ground,  which  demurrer  was  also  sustained.  Judgment  was 
entered  dismissing  the  complaint.  This  appeal  was  thereupon 
taken  from  the  judgment. 

The  rulings  and  judgment  of  the  trial  court  were  correct 
upon  the  authority  of  Keppler  v.  Becker,  9  Ariz.  234,  80  Pac. 
334.  The  appellant  asks  a  review  of  that  decision.  This 
court  in  the  Keppler  case  thus  stated  the  law:  "It  is  a  rule 
of  general  application  that,  where  the  original  complaint 
states  no  cause  of  action,  it  will  not  arrest  the  running  of 
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the  statute  of  limitations  and  an  amendment  made  after  the 
bar  of  the  statute  is  complete  must  be  treated  as  filed  at  the 
time  the  amendment  is  made."  In  order  to  ascertain  the 
origin  and  reasoning  in  support  of  this  statement  of  the  law, 
it  becomes  necessary  to  re-examine  the  authorities  relied  upon, 
inasmuch  as  this  court  has  adopted  a  rule  formulated  by  the 
supreme  court  of  Illinois  and  followed  by  the  supreme  court 
of  Kansas.  They  are  Railroad  Co.  v.  Campbell,  170  111.  163, 
49  N.  E.  314;  Lasater  v.  Fant  (Tex.  Civ.  App.),  43  S.  W.  321; 
M.,  K.  A  T.  Ry.  Co.  v.  Bagley,  65  Kan.  188,  69  Pac.  189,  3  L. 
B.  A.,  N.  S.,  259.  The  supreme  court  of  Kansas  in  the  Bagley 
case,  last  cited,  said,  speaking  by  Johnson,  J. :  "The  petition 
first  filed  was  in  good  time,  but  that  pleading  was  held  bad, 
in  that  it  did  not  state  a  cause  of  action."  M.,  K.  &  T.  R.  Co. 
v.  Bagley,  60  Kan.  424,  56  Pac.  759.  "The  amended  petition 
on  which  the  second  trial  was  had  was  filed  May  15,  1899, 
more  than  six  years  after  the  causes  of  action  pleaded  had 
accrued.  The  statute  of  limitations  barred  such  causes  in 
three  years  after  they  had  accrued,  and,  if  the  original  peti- 
tion did  not  arrest  the  statute,  the  causes  were  all  barred.' * 
After  stating  the  general  rule  that  a  new  and  distinct  cause 
of  action  barred  by  the  statute  could  not  be  ingrafted  on  a 
petition  by  way  of  amendment,  so  as  to  deprive  the  defendant 
of  the  defense  of  the  statute  of  limitations,  and  citing  cases, 
the  court,  continuing,  said:  "Those  cases  differ  somewhat 
from  the  case  in  hand,  as  in  them  the  new  causes  were  added 
by  amendment  to  other  and  distinct  causes  that  had  been  pre- 
viously pleaded,  while  here  the  amendment  sets  up  a  cause  of 
action  where  none  whatever  had  been  previously  alleged. 
The  principle  which  ruled  the  cited  cases,  however,  applies. 
A  cause  of  action  pleaded  by  way  of  amendment  for  the  first 
time  is  new,  and  the  departure  is  as  great  as  the  ingrafting 
of  a  distinct  cause  of  action  which  is  barred  upon  an  original 
one  that  is  not  barred.  .  .  .  The  supreme  court  of  Illinois 
had  this  identical  question  before  it  for  consideration,  and 
while  holding  that,  if  the  action  was  originally  brought  within 
the  statutory  period,  and  an  amendment  is  afterward  filed 
which  simply  restates  the  right  of  recovery  originally  pleaded, 
the  amendment  is  treated  as  filed  at  the  time  the  action  was 
brought,  and  the  statute  of  limitations  will  not  operate  as 
a  bar;  but  it  was  also  held  where  an  original  declaration  fails 
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to  state  any  cause  of  action  whatever,  and  an  amended  decla- 
ration does,  upon  an  issue  of  the  statute  of  limitations,  the 
amended  declaration  will  be  deemed  to  have  been  filed,  and 
the  action  to  have  been  instituted  at  the  time  of  the  making 
of  such  amendment,  although  such  amendment  is  confined 
to  a  more  complete  statement  of  the  same  cause  or  right  at- 
tempted to  be  stated  in  the  original.  See,  also,  Illinois  C.  R. 
Co.  v.  Campbell,  170  111.  163,  49  N.  E.  314;  Eylenfeldt  v.  Illi- 
nois Steel  Co.,  165  111.  185,  46  N.  B.  266 ;  Selma  R.  &  D.  R.  Co. 
v.  Lacey,  49  Ga.  106;  Phelps  v.  Illinois  C.  R.  Co.,  94  111.  548; 
Lasater  v.  Fant  (Tex.  Civ.  App.),  43  S.  W.  321;  Sicard  v. 
Davis,  6  Pet.  124,  8  L.  Ed.  342."  Doster,  C.  J.,  dissenting, 
says:  "I  dissent  from  the  judgment  in  this  case  and  from  so 
much  of  the  opinion  as  applies  the  statute  of  limitations  to 
the  case  of  defendant  in  error,  the  plaintiff  below,  and  am 
authorized  to  say  for  Justice  Ellis  that  he  also  dissents.  The 
majority  opinion  is  entirely  too  technical.  The  original  peti- 
tion was  defective  because  incomplete  in  its  formal  allega- 
tions. It  simply  omitted  the  statement  of  the  consideration 
for  the  promise  sued  on.  The  amendment  merely  supplied 
the  allegation  of  that  element  of  the  contract.  Now,  in  such 
cases,  we  understand  the  rule  to  be  that  petitions  are  amend- 
able even  after  the  running  of  the  statute  of  limitations ;  that 
is,  the  incomplete  allegations  may  be  helped  out  by  amend- 
ment However,  ora  may  not  introduce  a  new  cause  of  action 
into  a  case  by  way  of  amendment  of  his  petition  after  the 
period  of  limitation  has  run  against  it.  He  may  not  under 
the  guise  of  amendment  change  his  cause  of  action  from  one 
sued  on  during  its  life  to  one*  against  which  the  bar  of  the 
statute  has  run;  nor  may  he  by  way  of  amendment  tack  a 
barred  cause  of  action  onto  one  against  which  the  statute  has 
not  run.  The  decisions  cited  in  the  majority  opinion  are  in- 
stances of  changes  from  one  cause  of  action  to  another,  and 
do  not  constitute  precedents  for  the  ruling  made  in  this  case." 
The  validity  of  the  conclusion  reached  in  the  opinion  of  the 
majority  of  the  court  in  that  case  is  dependent  upon  the 
soundness  of  the  assumption  that  "a  cause  of  action  pleaded 
by  way  of  amendment  for  the  first  time  is  new"  within  the 
meaning  of  the  generally  accepted  rule  that  an  amendment 
introducing  a  new  cause  of  action  cannot  be  made  after  the 
bar  of  the  statute  of  limitations  has  become  complete. 
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Passing  the  Illinois  cases  for  later  consideration,  we  will 
now  examine  the  remaining  cases  cited  by  the  supreme  court 
of  Kansas  in  support  of  this  doctrine.  The  first  case  is  Selma 
R.  &  D.  R.  Co.  v.  Lacey,  49  Ga.  106.  The  law  was  thus  stated : 
"A  cause  of  action  defectively  set  forth  may  be  amended, 
but,  when  there  is  no  cause  of  action  set  forth,  there  is  nothing 
to  amend."  This  has  been  retracted  by  the  supreme  court 
of  Georgia  in  Ellison  v.  Georgia  R.  Co.,  87  Ga.  691,  13  S.  E. 
809,  wherein  the  court  elaborately  discusses  the  topic  of 
amending  declarations  and  expressly  overrules  their  former 
decisions.  The  court  of  civil  appeals  of  Texas,  in  Lasater  v. 
Fant  (Tex.  Civ.  App.),  43  S.  W.  321,  a  case  not  involving 
the  statute  of  limitations,  said:  "The  complaint  (in  the  jus- 
tice court)  is  so  defective  that  it  states  no  cause  of  action 
whatever,  and  on  amendment  of  it  in  the  county  court  would 
be  equivalent  to  the  bringing  of  a  new  action,  which  cannot 
be  done  in  that  court."  This  lends  but  little  support  to  the 
rule,  inasmuch  as  the  same  court  in  Texas  &  Pac.  Ry.  Co.  v. 
Johnson,  34  S.  W.  186,  in  a  carefully  considered  opinion  col- 
lecting the  Texas  authorities,  said  that  an  amendment  filed 
after  the  bar  of  the  statute  of  limitations  had  become  com- 
plete did  not  present  a  new  or  different  cause  of  action  from 
one  imperfectly  alleged  in  the  original  petition  which  had 
been  held  on  demurrer  not  to  state  a  cause  of  action.  The 
last  case — Sicard  v.  Davis,  6  Pet.  124,  8  L.  Ed.  342 — is  one  of 
an  amendment  to  a  good  declaration  by  the  addition  of  a 
count  asserting  a  different  title  from  that  originally  declared 
upon,  concerning  which  the  court  said:  "The  second  count 
in  the  declaration  being  a  demise  from  a  different  party  as- 
serting a  different  title  is  not  distinguishable  so  far  as  respects 
the  bar  of  the  act  of  limitations  from  a  new  action." 

Turning  to  the  Illinois  cases,  we  find  Railroad  Co.  v.  Camp- 
bell, 170  111.  163,  49  N.  E.  314,  cited  in  both  the  Bagley  case 
and  Keppler  v.  Becker.  The  supreme  court  of  Illinois  there 
said,  speaking  by  Phillips,  C.  J.:  "Where  a  declaration  fail* 
entirely  to  set  forth  a  cause  of  action,  and  where  the  negli- 
gence of  the  defendant  is  not  such  as  would  entitle  the  plain- 
tiff to  recover,  and  is  not  sufficient  on  which  to  base  a  judg- 
ment for  the  plaintiff,  the  statute  of  limitations  will  inter- 
pose, and  deny  him  the  right,  after  the  limitation  of  such 
statute,  to  set  up  and  allege  new  and  different  grounds,  or 
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other  and  different  acts  of  negligence  on  which  to  base  his 
claim  for  damages.  Eylenfeldt  v.  Steel  Co.,  165  111.  185,  46 
N.  E.  266."  The  point  of  the  case  is  as  to  whether  the 
amended  complaint  set  up  a  new  cause  of  action,  and  it  falls 
within  the  general  rule  that  an  amendment  setting  up  a  new 
cause  of  action  cannot  be  made  after  the  bar  is  complete. 
But,  assuming  that  the  rule  stated  is  necessary  to  the  decision, 
the  facts  were  completely  set  forth  in  the  original  complaint. 
The  law,  however,  afforded  no  remedy  upon  the  facts  stated , 
the  court  holding  that  the  act  of  negligence  alleged  was  one 
the  risk  of  which  defendant  had  assumed.  The  act  alleged 
in  the  amended  count  was  held  to  be  a  statement  of  a  new 
cause  of  action,  in  that  it  alleged  a  negligent  act,  the  risk  of 
which  was  not  assumed.  The  court  itself  distinguishes  the 
case  from  those  wherein  the  action  is  begun,  and,  the  cause 
of  action  being  insufficiently  alleged,  amendments  are  per- 
mitted to  perfect  the  statement.  The  leading  Illinois  case 
announcing  the  "cause  of  action  for  the  first  time  stated" 
rule  is  the  Eylenfeldt  case.  In  that  decision,  as  will  be  ob- 
served by  reading  the  facts  stated  by  the  court,  the  plaintiff 
was  injured  on  January  17,  1892,  and  suit  was  brought  on 
the  twenty-ninth  day  of  the  following  March.  What  pur- 
ported to  be  a  declaration  was  filed,  but  it  should  be  noted  no 
cause  of  action  whatever  was  stated  or  attempted  to  be  stated. 
No  declaration  was  filed  stating  a  cause  of  action  until  Jan- 
uary 31,  1895,  more  than  three  years  after  the  accident  and 
more  than  one  year  after  the  statute  of  limitations  had  run. 
After  stating  the  record  substantially  thus,  the  court  said: 
"The  question,  then,  presented  by  the  record  before  us  is 
whether  the  counts  filed  by  the  plaintiff  in  January,  1895, 
after  the  two  years  provided  by  the  statute  for  bringing  an 
action  had  expired,  set  up  a  new  cause  of  action,  or  whether 
they  were  a  mere  restatement  of  the  cause  of  action  already 
stated  in  the  declaration.  Upon  an  inspection  of  the  decla- 
ration first  filed  by  the  plaintiff,  it  will  be  found  that  the  com- 
mencement of  the  declaration  is  in  proper  form  in  an  action 
of  trespass  on  the  case,  and  no  fault  is  found  with  the  con- 
clusion of  the  declaration,  wherein  damages  are  claimed, 
but,  when  the  body  of  the  declaration  is  examined,  where  the 
cause  of  action  should  be  set  up,  no  cause  of  action  whatever 
is  averred  in  the  declaration.    The  amended  count  does,  how- 
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ever,  set  up  a  cause  of  action;  but,  inasmuch  as  the  original 
declaration  stated  no  cause  of  action,  it  seems  to  follow  that 
the  amended  declaration  stated  a  new  cause  of  action,  one 
which  had  never  been  stated  before,  and  hence  the  statute 
of  limitations  was  a  good  defense.  There  could  be  no  re- 
statement of  a  cause  of  action  by  the  amended  declaration, 
unless  the  cause  of  action  had  been  stated  before.  If  the 
plaintiff  had  stated  his  cause  of  action  in  a  defective  manner, 
omitting  some  feature  which  should  have  been  incorporated 
in  it,  then  an  amendment  restating  the  cause  of  action  would 
not  fall  within  the  statute;  but  such  was  not  this  case."  In 
Foster  v.  St.  Luke's  Hospital,  191  111.  94,  60  N.  E.  803,  the 
court  said:  "If  the  original  declaration  failed  to  state  a  cause 
of  action  and  by  the  amendment  thereto  a  new  cause  of  action 
was  sought  to  be  introduced,  the  same  was  barred,  and  the 
plea  of  the  statute  of  limitations  thereto  should  have  been  sus- 
tained. The  controlling  question,  therefore,  is,  Did  the  orig- 
inal declaration  state  a  cause  of  action  t  .  .  .  We  are  of  the 
opinion  the  declaration  as  originally  filed  stated  no  cause  of 
action,  and  that  the  cause  of  action  stated  in  the  amended 
declaration  was  barred  by  the  statute  "of  limitations."  Vary- 
ing applications  of  the  rule  of  the  Eylenfeldt  case  are  to  be 
found  in  Mackey  v.  Northern  Mill  Co.,  210  111.  115,  71  N.  E. 
448;  Klawiter  v.  Jones,  219  111.  626,  76  N.  E.  673;  Bohr  v. 
Nat.  Safe  Deposit  Co.,  234  111.  101,  84  N.  E.  717  (which  col- 
lects the  cases  in  support  of  the  rule) ;  Walters  v.  City  of 
Ottawa,  240  111.  259,  88  N.  E.  651.  In  Doyle  v.  City  of  Syca- 
more, 193  111.  501,  61  N.  E.  1117,  a  different  statement  of  the 
rule  is  made,  namely :  If  the  original  complaint  be  one  to  be 
held  good  after  a  verdict,  it  will  toll  the  bar  of  the  statute, 
otherwise  not.  The  leading  case  in  Illinois  stating  the  "new 
cause  of  action"  rule  is  that  of  Illinois  Central  R.  R.  Co.  v. 
Cobb,  64  111.  128.  At  page  140  of  64  111.  the  court  said :  "In 
the  particular  case  now  under  consideration,  the  plaintiffs, 
by  leave  of  court,  filed  two  amended  declarations,  setting  up 
shipments  of  corn  by  different  persons  from  different  places, 
and  at  different  times  from  those  described  in  the  original 
declaration.  Defendant  pleaded  the  statute  of  limitations  to 
these  additional  counts,  to  the  effect  that  the  cause  of  action 
did  not  accrue  within  five  years  before  they  were  filed  or  be- 
fore leave  was  given  to  file  them,  with  an  averment  that 
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they  set  up  new  causes  of  action.  The  court  sustained  a  de- 
murrer to  this  plea.  We  are  of  opinion  the  plea  was  good. 
The  new  counts  set  up  entirely  new  causes  of  action.  Coun- 
sel for  appellees  cite  various  authorities  for  the  purpose  of 
showing  that  courts  should  be  liberal  in  allowing  amendments 
for  the  purpose  of  avoiding  the  running  of  the  statute.  These 
authorities  however,  are  cases  where  the  amendment  was  for 
the  purpose  of  restating  the  cause  of  action  in  the  pending 
suit,  and  not  for  the  purpose  of  introducing  a  wholly  new  and 
different  cause  of  action.  The  rule  contended  for  by  ap- 
pellees would  substantially  break  down  thfe  protection  in- 
tended to  be  given  by  the  statute.  If  A  has  two  notes  against 
B,  one  of  which  is  barred  by  the  statute  and  the  other  not,  he 
could  not  enforce  payment  of  the  first  note  by  joining  it  in  a 
suit  upon  the  second.  If,  however,-  he  commences  suit  on  the 
second  before  the  statute  has  run  against  either,  and  after- 
ward, the  statute  having  run  in  the  meantime  against  the  first 
note,  seeks  to  recover  upon,  it  by  adding  a  new  count  to  his 
declaration  in  the  pending  suit,  it  is  claimed  he  may  do  so. 
"Why  should  this  be  permitted  any  more  than  to  unite  in  the 
first  instance  a  note  barred  with  one  not  barred?  The  two 
cases  are  the  same  in  principle.  When  a  new  count  is  added, 
a  distinct  suit  could  not  be  brought  on  the  outlawed  note,  and 
it  has  not  been  included  in  the  pending  suit.  How,  then, 
can  its  payment  be  enforced  by  adding  a  new  count  in  the 
pending  suitt  How  can  a  note,  which  the  law  pronounces 
dead,  be  vitalized  by  amending  the  declaration  in  a  suit 
brought  upon  another  cause  of  action.  This  seems  plain  upon 
principle,  but  we  cite  the  following  authorities:  King  v. 
Avery,  37  Ala.  173 ;  Holmes  v.  Trout,  1  McLean,  1,  Fed.  Cas. 
No.  6,645,  affirmed  in  7  Pet.  171,  8  L.  Ed.  647 ;  Woodward  v. 
Ware,  37  Me.  564;  Skowhegan  Bank  v.  Cutler,  49  Me.  315." 
The  rules  which  we  would  deduce  from  the  foregoing  Illinois 
cases  are  well  summarized  in  Heffron  v.  Rochester  German 
Ins.  Co.,  220  111.  514,  77  N.  E.  262,  thus:  "Certain  proposi- 
tions of  law  thoroughly  established  by  the  decisions  of  this 
court  should  be  borne  in  mind  in  the  consideration  of  this 
question.  If  the  original  declaration  fails  to  state  any  cause 
of  action  whatever,  the  cause  of  action  set  up  by  amendment, 
after  the  statute  of  limitations  has  run,  is  barred.  Mackey 
y.  Northern  Milling  Co.,  210  111.  115,  71  N.  E.  448  j  Doyle  r. 
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City  of  Sycamore,  193  111.  501,  61  N.  E.  1117;  Foster  v.  St. 
Luke's  Hospital,  191  111.  94,  60  N.  E.  803.  If  an  amend- 
ment to  a  declaration  restates  in  different  form  the  same 
cause  of  action  set  up  in  the  original  declaration,  the  filing- 
of  the  amendment  relates  back  to  the  commencement  of  the 
suit,  and  the  statute  of  limitations  is  not  a  bar.  Chicago  City 
Ry.  Co.  v.  McMeen,  206  111.  108,  68  N.  E.  1093;  Chicago  & 
Eastern  Illinois  R.  R.  Co.  v.  Wallace,  202  111.  129,  66  N.  E. 
1096.  If  an  amendment  introduces  a  new  cause  of  action,  it 
is  regarded  as  a  new  suit  commenced  when  the  amendment 
is  filed,  and  the  statute  of  limitations  may  be  pleaded  ac- 
cordingly. Chicago  City  Ry.  Co.  v.  McMeen,  supra;  Fish  v. 
FarweU,  160  111.  236,  43  N.  E.  367." 

Examining  the  opinions  of  other  courts,  we  find  that  the 
court  of  appeals  of  Maryland,  reversing  the  circuit  court,  in 
State  to  the  Use  of  Zier  v.  Chesapeake  Beach  Ry.  Co.,  98  Md. 
35,  56  Atl.  385,  after  holding  the  first  count  bad  on  demurrer 
as  not  stating  a  cause  of  action,  said:  "Did  the  amendment 
change  the  cause  of  action  t  As  we  have  said,  the  suit  was 
brought  under  article  67  of  the  code,  which  permits  an  action 
to  be  maintained  to  recover  damages  whenever  the  death  of  8 
person  shall  be  caused  by  wrongful  act,  neglect,  or  default, 
if  the  act,  neglect,  or  default  (had  death  not  ensued)  would 
have  entitled  the  injured  party  to  recover  damages  in  respect 
thereof.  Now,  the  original  declaration,  though  defective,  was 
founded  on  the  alleged  negligence  of  the  defendant.  The  fact 
that  the  narr,  was  insufficient  in  law — that  it  did  not  ac- 
curately and  formally  set  forth  the  real  cause  of  action — did 
not  prevent  the  suit  itself  from  being  a  pending  suit  wherein 
the  gravamen  was  the  negligence  of  the  defendant.  When 
the  amendment  was  made,  precisely  the  same  cause  of  action 
was  declared  on.  It  is  true  it  was  imperfectly  stated  in  the 
first  count,  but  in  the  second  it  was  correctly  set  forth.  The 
negligence  alleged  in  the  first  count  was  the  negligence  of  the 
defendant  through  its  agents,  but  was  none  the  less  the  neg- 
ligence of  the  master,  though,  as  respects  a  servant  of  the 
master,  it  was  not  actionable.  In  the  second  count  the  neg- 
ligence alleged  was  again  the  negligence  of  the  master  in 
failing  to  exercise  due  care  in  the  selection  of  the  fellow-ser- 
vants by  whom  the  injury  was  inflicted.  But  the  suit  to  re- 
cover for  the  defendant's  negligence  was  precisely  the  same 
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after  the  amendment  had  been  made  that  it  was  antecedently. 
The  statement  of  the  cause  of  action  was  different,  but  the 
cause  of  action  itself  was  identical.  Injury  resulting  in  death 
is  what  occasioned  the  suit.  The  imperfect  statement  of  the 
case  did  not  cause  the  correct  statement  of  it  to  be  a  different 
cause  of  action.  Being  the  same  cause  of  action,  the  accurate 
statement  of  it  in  the  amended  declaration  did  not  convert 
the  original  suit  into  a  new  and  different  suit,  and  therefore 
did  not  warrant  the  filing  of  any  other  plea  of  the  statute  of 
limitations  than  such  as  could  have  been  interposed  to  the 
original  narr.  The  action  for  the  negligence  was,  in  fact, 
commenced  within  twelve  calendar  months  from  the  death  of 
Zier,  and  hence  the  plea  which  averred  that  the  cause  of  ac- 
tion did  not  accrue  within  twelve  months  before  the  filing 
of  the  amended  declaration  ought  to  have  been  stricken  down 
on  demurrer,  and  there  was  consequently  error  in  overruling 
the  demurrer  thereto.  Because  of  the  error  just  named,  the 
judgment  must  be  reversed,  and  a  new  trial  will  be  awarded." 
The  court  of  appeal,  first  district,  of  California,  in  Rauer  Law 
&  Collection  Co.  v.  LefingwcU,  11  Cal.  App.  494,  105  Pac. 
m  427,  refused  to  follow  the  Eylenfeldt  rule,  and  denied  the 
soundness  of  the  contention  that  where  the  original  complaint 
stated  no  cause  of  action,  while  the  amended  complaint  stated 
a  perfect  cause  of  action,  the  latter  necessarily  stated  a  new 
and  different  cause  of  action.  A  rehearing  was  denied  by 
the  supreme  court.  The  supreme  court  of  Montana  in  Clark 
v.  Oregon  Short  Line  R.  Co.,  38  Mont.  177,  99  Pac.  298,  re- 
versed the  ruling  of  the  district  court,  sustaining  a  plea  that 
the  amended  complaint  for  the  first  time  stating  a  cause  of 
action  was  barred  by  the  statute  of  limitations.  The  question 
is  discussed  at  length ,  the  court  saying  it  is  a  new  one  in  the 
state.  The  supreme  court  of  Georgia,  in  the  case  of  Savannah 
F.  &  W.  Ry.  Co.  v.  Smith,  93  Ga.  742,  21  S.  E.  157,  though 
not  directly  in  point,  approves  the  practice  of  permitting 
amendments  after  the  bar  of  the  statute  became  complete, 
where  the  original  declaration  failed  to  state  a  cause  of  ac- 
tion. The  supreme  court  of  South  Carolina,  in  Lilly  v.  Char- 
lotte C.  &  A.  R.  R.  Co.,  32  S.  C.  142,  10  S.  E.  932,  is  in  accord 
with  the  Illinois  rule  expressed  in  the  Eylenfeldt  case,  al- 
though perhaps  affected  by  a  local  practice  making  amend- 
ments  discretionary   with   the   trial   court,   this   being   an 
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affirmance.  This  South  Carolina  case  is  criticised  in  Love, 
Admr.,  v.  Southern  Ry.  Co.,  108  Tenn.  104,  65  S.  W.  475,  55 
L.  R.  A.  471,  which  reviews  the  authorities,  and  holds  that 
where  a  cause  of  action  for  wrongful  death  is  properly  brought 
by  the  personal  representative  in  right  of  the  deceased  by  the 
filing  of  a  valid  summons,  but  the  declaration  is  a  nullity  be- 
cause the  statutory  beneficiaries  are  not  named,  a  new  declara- 
tion may  be  filed  for  the  purpose  of  naming  them  even  after 
the  limitation  period  has  elapsed,  since  the  declaration  re- 
lates back  to  the  filing  of  the  summons.  In  speaking  of  the 
case  of  Lilly  v.  Charlotte  C.  &  A.  A.  Co.,  supra,  it  is  said: 
"The  case  is  an  extreme  one,  and  somewhat  technical,  as  we 
think,  in  its  holding."  In  North  Carolina  in  the  litigation 
of  Webb  v.  Hicks,  reported  in  116  N.  C.  598,  21  S.  E.  672,  123 
N.  C.  244,  31  S.  E.  479,  and  125  N.  C.  201,  34  S.  E.  395,  and 
again  in  Woodcock  v.  Bostic,  128  N.  C.  243,  38  S.  E.  881,  the 
supreme  court  indicates  its  view  that  a  pleading  defective, 
in  that  it  fails  to  state  a  cause  of  action,  may  nevertheless  be 
sufficient  to  prevent  the  bar  of  the  statute  of  limitations  at- 
taching. The  supreme  court  of  Nebraska  in  the  case  of  Mer- 
rill v.  Wright  reversed  a  judgment  in  favor  of  Merrill  because 
in  the  petition  there  was  neither  averment  nor  proof  of  the 
existence  of  a  levy  of  assessment  of  taxes  for  the  amount  for 
which  Merrill  had  obtained  judgment.  After  the  case  was  re- 
manded, the  petition  was  amended,  and  to  it  as  amended  the 
plea  of  the  statute  of  limitations  was  interposed  and  sustained. 
The  court  said  (54  Neb.  517,  74  N.  W.  955) :  "The  action 
(original),  however,  was  for  the  same  relief  prayed  in  the 
amended  petition,  but  in  the  original  petition  sufficient  facts 
to  entitle  plaintiff  to  that  relief  were  not  stated.  The  argu- 
ment of  the  appellees  is,  however,  that  because  of  this  failure 
the  petition  must  be  treated  as  though  it  were  an  absolute 
nullity.  In  other  words,  as  though  no  petition  had  ever  been 
filed.  From  this  principle,  and  its  attempted  application,  it 
would  of  necessity  result  that  no  amendment  could  be  made 
upon  a  general  demurrer  being  sustained  to  a  petition.  The 
rules  of  the  Code  of  Civil  Procedure  are  not  thus  inflexible. 
We  therefore  conclude  that  the  bar  of  the  statute  of  limita- 
tions was  not  well  pleaded,  and  the  judgment  of  the  district 
court  dismissing  the  action  of  said  appellant  is  accordingly 
reversed.' '    This  ruling  is  adhered  to  in  Chicago  R.  Z.  &  Pac. 
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JR.  Co.  v.  Young,  67  Neb.  568,  93  N.  W.  922.  The  supreme 
court  of  Michigan  in  Stanley  v.  Anderson,  107  Mich.- 384,  65 
N.  W.  247,  a  case  involving  the  statute  of  limitations,  dis- 
misses the  matter  thus:  "Counsel's  contention  must  rest  upon 
the  somewhat  technical  proposition  that,  because  the  first 
declaration  was  defective  in  alleging  the  cause  of  action,  to 
the  extent  that  it  did  not  contain  a  sufficient  allegation  of  a 
breach,  no  cause  of  action  was  set  up,  and  of  necessity  the 
amended  declaration,  which  did  set  up  a  cause  of  action,  must 
state  a  new  and  different  one.  We  think  this  contention  is 
too  technical,  and  that  the  cases  cited  are  so  readily  distin- 
guishable in  this  respect  as  not  to  call  for  a  discussion  of 
them."  See,  also,  City  of  Detroit  v.  Hosmer,  125  Mich.  634, 
85  N.  W.  1.  The  question  has  been  before  the  circuit  court 
of  appeals  for  the  eighth  circuit  in  the  case  of  Patiilo  v.  Allen- 
West  Commission  Co.,  131  Fed.  680,  65  C.  C.  A.  508.  A  de- 
murrer had  been  sustained  to  the  original  complaint.  An 
amendment  was  filed  after  the  statute  had  run.  The  court 
held  that  "no  new  or  independent  cause  of  action  was  thus 
presented,  and  that  it  related  back  to  the  commencement  of 
the  action,  where  the  running  of  the  statute  of  limitations 
against  the  cause  of  action  upon  the  account  stated  ceased." 
The  following  cases  touch  closely  related  phases  of  the  sub- 
ject of  the  amendments  of  pleadings  after  the  bar  of  the 
statute  of  limitations  has  become  complete:  Louisville  dk  N. 
B.  B.  v.  Pointer's  Admr.,  113  Ky.  952,  69  S.  W.  1108;  Myers 
▼.  Kirt,  68  Iowa,  124,  26  N.  W.  22;  Texas  dk  P.  By.  Co.  v. 
Johnson  (Tex.  Civ.  App.),  34  S.  W.  186  (collecting  Texas 
cases) ;  Alabama  Consol.  Coal  dk  Iron  Co.  v.  Heald,  154  Ala. 
580,  45  South.  686  (opinions  by  divided  court  elaborately 
discussing  general  question  with  the  majority  favoring  liber- 
ality in  allowing  amendments) ;  Powers  v.  Badger  Lumber 
Co.,  75  Kan.  687,  90  Pac.  254  (following  the  Bagley  case). 
See,  also,  note  "The  relation  of  new  pleadings  to  statutes  of 
limitations,"  in  3  L.  R.  A.,  N.  S.,  259.  We  believe  that  the 
cases  here  cited  fairly  present  the  variant  views  touching  the 
question  we  are  endeavoring  to  solve,  namely,  is  the  con- 
clusion of  the  Bagley  class  of  cases  sound,  that  where  the 
original  complaint  is  defective,  in  that  it  fails  to  state  a  cause 
of  action  formal  or  informal,  the  statement  for  the  first  time 
of  a  cause  of  action  by  amendment  necessarily  is  the  state- 
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ment  of  a  "new"  cause  of  action  within  the  meaning  of  the 
generally  accepted  role  that  an  amendment  which  introduces 
a  new  or  different  cause  of  action  does  not  relate  back  to  the 
beginning  of  the  action  so  as  to  arrest  the  running  of  the 
statute  of  limitations  f  From  these  authorities  we  deduce  the 
conclusion  that  the  failure  of  the  original  complaint  to  state 
facts  sufficient  in  form  or  substance  to  constitute  a  cause  of 
action  is  not  of  itself  the  conclusive  test.  Confusion  has 
arisen  from  a  lack  of  an  exact  definition  and  common  under- 
standing of  the  term  "new,"  as  used  in  this  rule.  The  su- 
preme court  of  Illinois,  in  the  Eylenfeldt  case,  was  the  first, 
so  far  as  we  have  discovered,  to  say:  "Inasmuch  as  the  origi- 
nal declaration  stated  no  cause  of  action,  it  seems  to  follow 
that  the*  amended  declaration  stated  a  new  cause  of  action — 
one  that  has  never  been  stated  before — and  hence  the  statute 
of  limitations  was  a  good  defense."  (Italics  ours.)  Unques- 
tionably in  one  sense  in  which  "new"  is  in  common  usage  it 
means  "other  than"  or  "different  from,"  and  it  is  irresist- 
ible that  in  such  sense  a  pleading  which  for  the  first  time 
states  a  cause  of  action  states  a  new  eause  of  action.  So 
equally  in  one  meaning  of  the  words  "different"  or  "dis- 
tinct" such  perfect  pleading  states  a  "different"  or  "dis- 
tinct" cause  of  action.  But  the  expression  "new  or  different 
cause  of  action"  has  had  a  technical  meaning  in  the  law  of 
pleading.  It  is  legitimate  to  assume  that  it  was  so  used  by 
those  who  formulated  the  "new  cause  of  action"  rule.  That 
such  technical  meaning  was  theirs  is  amply  illustrated  in  the 
early  cases  cited  above.  The  test  as  to  what  is  meant  by 
"new  cause  of  action"  within  the  law  of  pleading  is  furnished 
by  the  supreme  court  of  the  United  States  in  a  case  involving 
the  question  of  amendment  after  the  bar  of  the  statute  of 
limitations  had  become  complete.  "The  decision  as  to  the 
application  of  the  Missouri  law  involves  first  the  ascertain- 
ment of  whether  the  amended  petition  presented  a  new  cause 
of  action.  The  legal  principles  by  which  this  question  must  be 
solved  are  those  which  belong  to  the  law  of  departure,  since 
the  rules  which  govern  the  subject  afford  the  true  criterion 
by  which  to  determine  whether  there  is  a  new  cause  of  action 
in  the  case  of  amendment."  Union  Pac.  Ry.  Co.  v.  Wyler, 
158  U.  S.  285,  289,  15  Sup.  Ct.  877,  879,  39  L.  Ed.  983.  It 
may  further  be  said  that  the  question  of  amendment  of  a 
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defective  complaint  is  a  question  of  pleading.  The  question 
of  the  addition  of  a  new  cause  of  action  to  a  pleading  by- 
amendment  is  one  of  the  law  of  limitations.  The  law  of 
limitations  requires  that  an  action  shall  be  commenced  within 
a  definite  period  from  the  accrual  of  the  cause  of  action.  An 
action  is  commenced  in  this  territory  by  the  filing  of  a  com- 
plaint. We  have  not  here  in  mind  the  question  as  to  whether 
such  action  must  be  prosecuted.  The  law  of  limitations  is 
thereby  satisfied.  The  complaint,  under  the  law  of  pleading, 
is  bad,  even  though  it  indicates,  if  it  does  not  state,  a  cause 
of  action.  The  question  as  to  its  being  good  or  bad,  as  to  its 
being  amendable  or  nonamendable,  is  purely  one  of  the  law 
of  pleading.  So  long  as  amended  to  plead  the  same  action, 
it  is  not  obnoxious  to  the  law  of  limitations.  But,  imme- 
diately upon  there  being  an  amendment  which  states  a  new 
action,  the  law  of  limitations  must  be  looked  to  to  determine 
whether  such  new  action  is  barred ;  for  as  to  such  new  action, 
whether  brought  in  by  way  of  amendment  or  pleaded  as  an 
original  action,  the  law  of  limitations  governs.  The  decision 
is  in  reality  that  such  new  cause  of  action  is  barred,  though 
in  form  the  statement  frequently  is  that  the  amendment  will 
not  be  permitted. 

Considering  the  question  again  from  a  standpoint  of  policy, 
it  is  a  too  common  matter  of  observation  to  be  doubted  that 
the  most  careful  and  experienced  of  practitioners  fail  at  times 
in  the  statement  of  their  client's  cause  of  action  through  no 
fault,  but  because  of  the  unsettled  condition  of  the  law.  So 
failing,  even  in  essentials,  there  is  no  cogent  reason  for  deny- 
ing the  right  of  amendment  to  perfect  the  cause  of  action 
attempted  to  be  pleaded  after  the  bar  of  the  statute  of  limi- 
tations is  complete.  The  law  of  limitations,  it  is  true,  is  one 
of  repose.  It  is  not,  however,  the  purpose  of  the  law  to  pre- 
vent trials  where  litigants  have  moved  diligently  though  er- 
roneously. One  great  reason  for  such  laws  is  to  compel 
promptness  of  action  while  events  are  still  in  mind  and  evi- 
dence available  that  cases  may  be  determined  on  their  merits. 
That  object  of  the  statute  is  accomplished  when  the  action  is 
commenced.  To  permit  the  use  of  the  technical  law  of  plead- 
ing, formulated  to  facilitate  trials  and  to  render  more  cer- 
tain the  administration  of  justice,  to  defeat  a  hearing  and 
determination  of  what  is  justice,  is  wholly  inconsistent  with 
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the  spirit  and  policy  of  our  law,  which  seeks  a  determination 
of  every  case  upon  a  trial  of  the  merits.  The  statement  of 
the  rule  of  the  Keppler  case,  "that,  where  the  original  com- 
plaint states  no  cause  of  action,  it  will  not  arrest  the  running 
of  the  statute  of  limitations,  and  an  amendment  made  after 
the  bar  of  the  statute  is  complete  must  be  treated  as  filed  at 
the  time  the  amendment  is  made,"  finds  support  in  the  cases 
considered,  and  is  itself  supported  by  reason  if  construed  as 
applicable  to  the  class  of  complaints  before  the  supreme  court 
of  Illinois  in  the  Eylenfeldt  case,  where  there  was  no  at- 
tempt to  state  a  cause  of  action  in  the  original  complaint. 
The  Keppler  case,  however,  makes  the  test  of  the  applicability 
of  the  rule  the  failure  of  the  original  complaint  to  state  a 
cause  of  action  when  attacked  by  general  deniurrer.  That 
test  is  sound  in  theory  and  is  the  logical  line  of  demarcation 
between  the  statement  and  no  statement  of  a  cause  of  action. 
But  experience  in  so  applying  the  rule  has  demonstrated  that 
the  test  is  too  rigorous.  Even  in  Illinois,  where  the  rule  is 
most  frequently  enforced,  the  court  has  not  adhered  to  the 
letter  of  the  law.  Doyle  v.  City  of  Sycamore,  supra.  There 
are  many  cases  which  fall  between  the  extremes  of  the  Eylen- 
feldt case,  where  there  was  no  attempt  to  state  a  cause  of 
action,  and  the  Patillo  case,  supra,  where  the  defect  was  the 
failure  to  expressly  aver  the  legal  conclusion,  the  promise 
to  pay  the  balance  of  an  account  stated.  The  propriety  of 
amendments  in  all  cases  where  the  statute  of  limitations  has 
intervened  may  be  tested  by  the  new  cause  of  action  rule 
stated  by  this  court  in  Motes  v.  Gila  Valley  etc.  By.  Co.,  8 
Ariz.  50,  54,  68  Pac.  532.  Inasmuch  as  the  case  at  bar  must 
be  remanded  for  further  proceedings  and  the  question  may 
arise  as  to  the  amendment  stating  a  new  cause  of  action,  we 
deem  it  proper  to  indicate  when  amendments  to  complaints 
which  fail  to  state  a  cause  of  action  as  tested  by  general  de- 
murrer are  to  be  permitted  after  the  statute  of  limitations 
has  run.  Where  the  original  complaint  fails  to  state  facta 
sufficient  to  constitute  a  cause  of  action  tested  by  a  general 
demurrer,  an  amendment  filed  after  the  bar  of  the  statute 
of  limitation  is  complete  is  not  subject  thereto,  provided  the 
facts  stated  in  the  original  complaint  are  sufficient  when  read 
in  the  light  of  the  amendment  to  disclose  that  such  amend- 
ment is  but  the  perfection  of  the  imperfect  statement  of  the 
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cause  of  action  originally  attempted  to  be  pleaded  and  not 
the  statement  of  a  new  or  different  cause  of  action.  The 
opinion  expressed  in  Keppler  v.  Becker  is  modified  accord- 
ingly. 

As  there  is  no  contention  under  the  demurrer  sustained  by 
the  trial  court  that  the  amended  complaint  in  this  action 
states  a  new  or  different  cause  of  action  from  that  attempted 
to  be  set  forth  in  the  original  complaint,  the  judgment  is  re- 
versed and  the  cause  remanded,  with  direction  to  overrule 
the  demurrer  to  the  amended  complaint. 

KENT,  C.  J.,  and  DOE,  J.,  concur.    DOAN,  J.,  disseitte. 


[Civil  No.  1168.    Filed  March  27,  1911.] 
[114  Pac.  968.] 

'ANNA  M.  McCORD,  Plaintiff  and  Appellant,  v.  MART 
EMMA  McCORD,  Defendant  and  Appellee. 

1.  Mabbiags — Decree — Evidence  or  Divorce. — In  a  suit  for  a  com- 
munity interest  in  property  claimed  by  plaintiff  as  surviving  widow, 
in  which  she  attacked  decedent's  marriage  to  defendant  on  the 
ground  that  the  first  marriage  to  plaintiff  had  never  been  dissolved, 
evidence  examined,  and  held  to  sustain  a  judgment  for  defendant, 
because  of  plaintiff's  failure  to  overcome  the  presumption  of  divorce. 

8.  Same — Evidence  or  Divorce — Sufficiency.— Though  a  party  is  not 
required  to  make  plenary  proof  of  the  nonexistence  of  a  divorce, 
he  must  introduce  such  evidence  as,  in  the  absence  of  counter-tes- 
timony, will  afford  reasonable  grounds  for  presuming  that  such 
negative  averment  is  true. 

8.  Appeal  and  Error— Review — Questions  or  Fact. — The  appellate 
court  will  not  consider  the  weight  of  the  evidence  when  there  is  any 
substantial  evidence  to  support  the  verdict  or  the  judgment. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  Maricopa  County.  Ed- 
ward Kent,  Judge.    Affirmed. 

STATEMENT  BY  THE  COURT. 

This  action  was  commenced  by  the  appellant,  Anna  M.  Mc- 
Cord,  in  December,  1909,  in  the  district  court  of  Maricopa 
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county,  against  Mary  Emma  McCord,  the  appellee,  to  recover 
a  community  interest  in  certain  property  in  Phoenix,  Arizona, 
which  the  appellant  claimed  as  the  surviving  widow  of  Myron 
H.  McCord,  who  died  in  April,  1908.  The  case  was  tried  to 
the  court  without  a  jury.  From  a  judgment  for  the  defend- 
ant, and  the  denial  of  a  motion  for  a  new  trial,  an  appeal  has 
been  taken  to  this  court.  The  assignment  of  error  alleges  that 
the  court  erred  in  rendering  judgment  for  defendant  and  ap- 
pellee, and  against  plaintiff  and  appellant,  and  in  denying 
plaintiff's  motion  for  a  new  trial,  for  the  reason  that  the  evi- 
dence in  the  said  cause  does  not  sustain  the  order  for  judg- 
ment, nor  the  said  judgment. 

It  appears  from  the  record  that  the  appellant  and  McCord 
were  married  in  1861,  and,  after  their  marriage,  lived  in 
Shawano,  Wisconsin,  until  1875.  There  were  five  children 
the  issue  of  such  marriage.  In  1875  they  moved  to  the  town 
of  Jennie,  Wisconsin  (now  the  city  of  Merrill),  about  eighty 
miles  distant  from  Shawano,  and  lived  there  together  until 
the  summer  of  1876,  when  appellant  and  the  children  returned 
to  their  former  home  in  Shawano  on  a  visit.  McCord  was  ab- 
sent from  the  town  of  Jennie  some  considerable  time  during 
that  summer,  the  evidence  does  not  disclose  exactly  how  long, 
or  to  what  place  or  places  he  went  other  than  one  trip  to 
Cincinnati,  Ohio.  Some  six  weeks  after  her  return  to  Sha- 
wano, the  appellant  received  a  paper  from  some  place  in  Utah 
containing  a  summons  in  a  divorce  suit  brought  against  her 
by  her  husband.  About  two  weeks  thereafter  she  went  back 
to  Jennie,  taking  with  her  two  of  the  older  children,  to  see 
McCord  about  the  divorce,  "and  see  what  he  was  going  to  do." 
She  met  McCord  at  Wausau,  a  town  between  Shawano  and 
Jennie.  He  was  driving  a  team  of  his  own,  and  took  one  of 
the  children  with  him,  but  refused  to  take  Mrs.  McCord.  She 
followed  the  next  day,  going  in  the  stage  from  Wausau  to 
Jennie.  She  found  the  house  they  had  formerly  occupied 
locked.  She  put  the  little  girl  in  through  the  window,  un- 
fastened the  door  from  the  inside,  and  entered  the  house. 
Soon  after  their  entry  into  the  house,  McCord,  who  was  editing 
a  newspaper  at  that  time  in  Jennie,  came  to  the  house.  They 
had  a  conference.  Mrs.  McCord  states  that  she  does  not  re- 
member their  conversation.    She  says  that  he  threw  a  paper 
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into  her  lap,  saying  it  was  a  divorce  paper,  and  told  her  he 
was  going  to  marry  another  woman.  Her  son,  who  was  then 
a  boy  of  eleven  years  of  age,  testified  that  his  father  and 
mother  went  into  the  parlor  and  talked  awhile.  He  does  not 
know  what  their  conversation  was;  that  his  mother  was  cry- 
ing when  she  came  out.  Mrs.  McCord,  taking  the  furniture 
with  her,  moved  back,  with  the  children,  to  Shawano.  McCord 
did  not  accompany  them.  From  that  time  until  the  death  of 
McCord,  they  continued  to  live  separate  and  apart,  she  at  the 
town  of  Shawano,  and  he  at  Jennie,  afterward  called  Merrill, 
Wisconsin,  until  1893,  when  he  removed  to  Arizona,  and  lived 
in  this  territory  until  his  death.  It  further  appears  that  a 
couple  of  months  after  the  separation  McCord  was  at  Oshkosh, 
Wisconsin,  and  appellant  went  there  to  see  what  provision  he 
was  going  to  make  for  her  support  and  that  of  the  children. 
He  returned  with  her  to  Shawano,  and  deeded  to  her  a  dwell- 
ing-house, store  building,  and  other  property  in  Shawano,  and 
some  land  near  there,  apparently  all  the  property  that  he  then 
had  except  his  newspaper  plant  in  Merrill.  They  never  after- 
ward resumed  their  marital  relations. 

In  August,  1877,  McCord  was  married  at  Jennie  to  Sarah 
E.  Space,  a  resident  of  that  town.  This  appears  to  have  been 
a  public  marriage,  in  the  presence  of  a  large  concourse  of 
friends,  and  an  extended  notice  thereof  appeared  in  the  paper 
published  in  that  place.  Two  years  thereafter  his  son  Charles 
took  up  his  residence  with  McCord  and  his  second  wife,  help- 
ing his  father  about  the  printing  office,  and  at  times  attended 
school  until  he  was  fully  grown,  and  then  worked  for  his 
father  in  the  lumber  business,  in  which  McCord  afterward  en- 
gaged. His  daughter  Florence,  about  1879,  also  visited  the 
father  and  second  wife  quite  frequently,  and  for  some  time 
made  her  home  with  them  and  taught  school  in  Merrill. 
About  1879  they  adopted  a  child  named  Guy  McCord,  then 
about  two  years  old,  who  lived  with  them  continuously  until 
he  attained  his  majority.  In  1888,  when  McCord  was  a  can- 
didate for  Congress,  the  appellant  learned  that  McCord 's 
political  opponents  wished  to  interview  her  in  regard  to  her 
relations  with  McCord.  She  then  agreed  that  if  he  would 
leave  her  free  of  debt,  and  would  free  the  store  building,  she 
would  not  say  or  do  anything  that  might  injure  him  in  the 
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campaign.  McCord  thereupon  gave  her  his  note  for  $3,000. 
She  says:  "It  was  to  keep  me  from  saying  anything  at  that 
time.  I  got  it  to  keep  still.  It  was  when  he  ran  for  Congress 
about  twelve  years  after  we  had  separated,  and  from  that 
time  on  until  he  died  I  never  did  say  anything.  I  heard  that 
he  was  then  married;  that  he  was  publicly  married  and  was 
then  living  with  his  second  wife."  McCord  was  quite  prom- 
inent in  business  and  politics  at  that  time.  His  second  wife 
was  recognized  by  the  public  as  his  wife,  was  received  in  the 
best  society,  and  their  home  was  often  open  to  public  recep- 
tions. McCord  *s  children  were  often  at  his  house  in  Merrill, 
Charles  and  Florence  practically  making  their  homes  there, 
and  were  spoken  of  by  him  on  all  occasions  as  his  children  by 
his  first  wife,  from  whom  he  was  divorced.  From  1893  to  the 
time  of  his  death  in  1907,  McCord  held  various  public  offices 
in  Arizona,  and  was  a  prominent  factor  in  the  political  and 
social  life  of  the  territory.  After  the  death  of  his  second  wife, 
McCord  was  again  married  in  August,  1904,  to  the  defendant 
and  appellee,  Mary  E.  McCord.  She  had  formerly  lived  at 
Merrill,  Wisconsin,  and  there  had  known  McCord  and  his 
wife,  also  the  children  by  the  first  marriage,  and  knew  in  a 
general  way  of  the  divorced  wife  living  in  Shawano.  At  the 
time  McCord  left  Wisconsin  and  moved  to  Arizona  he  was 
insolvent,  but  his  second  wife  had  some  property  of  her  own, 
a  house  in  Merrill,  and  about  $11,000  that  had  been  left  her 
from  her  mother's  estate.  In  1899  McCord  was  adjudged  a 
bankrupt,  and  discharged  as  such  in  June  of  that  year.  In 
1899  McCord  acquired  the  town  lots  in  question  for  services 
rendered  the  owners  of  that  and  contiguous  property,  and  dur- 
ing the  following  year  a  house  was  built  thereon,  which  it 
appears  must  have  been  paid  for  from  the  money  of  his  second 
wife,  as  McCord  had  just  been  discharged  as  a  bankrupt,  and 
does  not  appear  to  have  had  any  money  or  property  at  that 
time.  The  property  stood  in  the  name  of  M.  H.  McCord. 
His  second  wife  died  in  1903.  She  executed  a  will  in  1898, 
which  was  probated  after  her  death  in  1903,  by  which  she  de- 
vised and  bequeathed  to  M.  H.  McCord  all  her  real  and  per- 
sonal property.  After  the  death  of  his  second  wife,  McCord 
was  married  to  the  appellee,  Mary  B.  McCord,  in  1904.  In 
1906  he  conveyed  to  her  this  property  for  an  expressed  con- 


March,  1911.]  McCord  v.  McCord.  381 

8ideration  of  $1,000  and  in  1907  by  will  gave  and  bequeathed 
unto  her,  as  his  wife,  all  his  property,  real  and  personal,  of 
every  kind  of  which  he  might  be  possessed  at  the  time  of  his 
death.  He  died  in  April,  1908,  and  this  will  was  duly  pro- 
bated after  his  death. 

Appellant  bases  her  claim  for  the  community  interest  sued 
for  upon  her  marriage  to  McCord  at  Shawano,  Wisconsin,  in 
1861,  and  the  allegation  that  the  said  marriage  has  never  been 
dissolved  or  annulled,  and  attacks  upon  this  ground  the  valid- 
ity of  his  marriage  to  Sarah  E.  Space  in  the  town  of  Jennie, 
Wisconsin,  in  1877,  and  likewise  his  marriage  to  the  appellee 
in  1904.  The  appellee  claims  as  the  grantee  in  the  deed  of 
conveyance  of  the  property  for  an  expressed  valuable  con- 
sideration, and  likewise  under  the  will  as  the  surviving  widow 
of  M.  H.  McCord. 

G.  P.  Bullard  and  F.  H.  Lyman,  for  Appellant. 

The  mere  presumption  existing  from  a  record  of  a  second 
marriage  might  be  good  evidence  in  some  cases,  but  certainly 
will  not  be  sufficient  to  overcome  the  presumption  of  the  con- 
tinuing validity  of  the  first  marriage  in  the  absence  of  other 
testimony,  and  should  be  given  little  weight  in  cases  involving 
property  rights.  Qoodwin  v.  Goodwin,  113  Iowa,  319,  85  N. 
W.  31.  "Where  records  in  each  county  in  which  parties  to 
the  first  marriage  lived  show  no  divorce,  the  burden  then 
shifts  to  the  person  desiring  to  establish  the  validity  of  the 
second  marriage  to  establish  divorce. "  Schmisseur  v.  Beatrie, 
147  111.  210,  35  N.  E.  525;  In  re  Cotton  Estate,  129  Iowa,  542, 
105  N.  W.  1008;  Casley  v.  Mitchell,  121  Iowa,  96,  96  N.  W. 
725.  The  presumption  in  favor  of  the  divorce  to  establish 
the  validity  of  the  second  marriage  is  not  a  presumption  of 
law  but  a  presumption  of  fact  and  may  become  easily  over- 
come. Hammond  v.  Hammond,  43  Tex.  Civ.  App.  284,  94 
S.  W.  1067.  Plenary  proof  in  this  case  to  overcome  the  pre- 
sumption of  the  divorce  can  hardly  be  expected.  Compton  v. 
Benham  (Ind.  App.),  85  N.  E.  365;  Greenleaf  on  Evidence, 
16th  ed.,  par.  78;  Clayton  v.  Wardell,  4  N.  Y.  230. 

Thos.  Armstrong,  Jr.,  for  Appellee. 

This  case  is  one  resting  upon  the  weight  and  character  of 
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testimony  adduced  before  the  court  below,  -and  the  judgment 
will  not  be  disturbed  -by  this  court  if  there  be  any  testimony 
to  sustain  it,  .  .  .  and  this  court  will,  in  accordance  with  its 
well-established  rule,  refuse  to  disturb  such  judgment  upon 
the  mere  question  as  to  the  weight  of  the  testimony.  "Every 
intendment  of  law  favors  matrimony.  .  .  .  When  a  marriage 
in  fact  has  been  shown,  the  law  raises  a  presumption  that  it 
is  valid,  and  casts  the  burden  on  him  who  questions  it  to 
establish  its  invalidity.  This  is  a  presumption  of  more  than 
ordinary  strength.' *  Pittinger  v.  Pittinger,  28  Colo.  308,  89 
Am.  St.  Rep.  193,  198,  64  Pac.  195.  "Former  marriage  is 
presumed  dissolved.  But  the  courts  have  not  stopped  here. 
If  it  is  shown  that  a  party  to  a  marriage  has  contracted  a  pre- 
vious marriage,  and  that  his  or  her  former  spouse  is  still  living, 
this  has  been  held  not  to  destroy  the  prima  facie  validity  of 
the  second  marriage.  In  such  cases  it  has  been  presumed  that 
the  first  marriage  has  been  dissolved  by  divorce,  and  that  the 
burden  to  show  that  it  has  not  rests  on  the  person  seeking  to 
impeach  the  last  marriage,  notwithstanding  he  is  thereby  re- 
quired to  prove  a  negat;ve.  Here,  the  presumption  of  the 
continuance  of  the  first  marriage  is  made  to  yield  to  the  pre- 
sumption in  favor  of  the  validity  of  the  second  marriage,  and 
of  the  innocence  of  the  parties  to  it."  Maier  v.  Brock,  222 
Mo.  74,  133  Am.  St.  Rep.  .513,  120  S.  W.  1167,  17  Ann.  Cas. 
673 ;  Bishop  on  Marriage  and  Divorce,  sees.  434r-449 ;  Green- 
leaf  on  Evidence,  14th  ed.,  sec.  35. 

DO  AN,  J.  (After  Stating  the  Facte  as  Above).— As  it  is 
conceded  that  a  lawful  marriage  was  consummated  between 
the  appellant  and  McCord  in  1861,  the  disposition  of  the  prop- 
erty must  be  based  upon  the  fact,  or  supposition,  of  the  dis- 
solution of  that  marriage  by  divorce,  upon  the  validity  of  such 
divorce,  if  found  or  presumed,  or  if  such  divorce  is  not  found 
or  presumed  to  be  valid,  upon  the  estoppel  of  the  appellant  by 
reason  of  her  acts,  conduct,  or  silence  during  the  time  inter- 
vening between  her  separation  from  McCord  in  1876  and  his 
death.  The  decision  of  the  lower  court  was  couched  in  the 
following  language :  "In  this  case  the  burden  of  proof  to  over- 
come such  direct  testimony  as  there  is  with  respect  to  a  di- 
vorce, and  to  overcome  the  presumption  of  a  divorce  between 
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the  plaintiff  and  M.  H.  McCord,  arising  from  the  second  mar- 
riage, is  upon  the  plaintiff  in  the  action.  While  plenary  proof 
by  the  plaintiff  to  show  that  the  first  marriage  had  not  been 
dissolved  is  not  required,  yet  the  proof  to  be  adduced  by  her 
must  be  such  evidence  as  affords  reasonable  grounds  for  be- 
lieving such  dissolution  not  to  have  taken  place.  It  is  my 
opinion  that  the  plaintiff  under  the  evidence  and  circum- 
stances in  the  case  has  failed  to  meet  the  burden  upon  her, 
and  that  she  has  failed  to  show  such  a  legal  right  to  the  prop- 
erty sought  to  be  recovered  as  to  entitle  her  to  the  relief  asked 
for.    Judgment  will  be  entered  for  the  defendant.' ' 

Appellant  concedes  the  general  rule  that  "where  a  first  law- 
ful marriage  is  proven,  and  a  second  marriage  ceremony  is 
also  established,  that  there  is  a  presumption  of  fact  that  the 
parties  to  the  original  marriage  must  have  been  divorced,"  on 
the  grounds  of  presumption  of  innocence  on  the  part  of  the 
parties  consummating  the  second  marriage,  and  that  the 
burden  of  proof  is  on  the  plaintiff  in  this  case  to  overcome 
such  presumption.' '  She  contends,  however,  that  she  is  not 
required  to  give  plenary  proof  in  order  to  overcome  said  pre- 
sumption, and  urges  that  the  evidence  in  this  case  has  been 
sufficient  to  rebut  the  said  presumption  and  shift  the  burden 
to  the  defendant  to  establish  by  competent  testimony  the  fact 
of  the  divorce. 

It  would  appear  from  this  concession  of  the  appellant  and 
the  decision  of  the  lower  court  that  we  need  go  no  further. 
The  nonexistence  of  a  divorce  is  a  negative  averment,  and  it 
is  the  general  rule  that  a  party  is  not  required  to  make  plenary 
proof  of  such  negative  averment.  It  is  enough  that  he  intro- 
duces such  evidence  as,  in  the  absence  of  all  counter-testi- 
mony, will  afford  reasonable  grounds  for  presuming  that  the 
allegation  is  true,  and,  when  this  is  done,  the  onus  probandi 
will  be  thrown  on  his  adversary.  In  this  case  the  lower  court 
decided  that  this  has  not  been  done,  and  therefore  gave  judg- 
ment for  the  defendant.  This  judgment  was  reached  after 
considering  the  entire  evidence  in  the  case.  The  court  in  its 
decision  recognized  the  rule  that  plenary  proof  was  not  re- 
quired, and  gave  judgment  for  the  defendant  because  of  the 
failure  of  plaintiff  to  overcome  the  presumption  of  the  di- 
vorce, or,  if  the  divorce  was  taken  as  proven,  to  overcome  the 
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presumption  of  its  validity.  It  is  clearly  a  judgment  baaed 
upon  the  weight  and  effect  of  the  evidence  as  determined  by 
the  court  that  heard  the  testimony  and  saw  the  witnesses  on 
the  stand.  It  has  been  so  repeatedly  decided  by  this  court 
that  an  appellate  court  will  not  consider  the  weight  of  evidence 
when  there  is  any  substantial  evidence  to  support  the  verdict 
of  a  jury  or  the  finding  or  judgment  of  a  trial  court  that  it 
is  unnecessary  to  cite  authorities  in  support  of  such  rule. 

The  appellant  has  stated  that  this  appeal  is  one  of  law  alone, 
but  asks  that  a  careful  perusal  of  all  the  testimony  contained 
in  the  abstract  be  made.  We  have,  in  compliance  with  her 
request,  carefully  examined  all  of  the  evidence  in  the  case, 
oral  and  documentary.  We  have  likewise  examined  the  au- 
thorities cited,  so  far  as  we  have  been  able  to  obtain  them. 
We  have  failed  to  find  in  any  of  the  cases  cited  anything  to 
warrant  us  in  setting  aside  the  finding  of  the  lower  court. 
The  appellant  in  the  lower  court  testified  that  she  received  a 
summons  in  a  divorce  suit;  that  some  weeks  afterward  she 
went  to  her  former  home  and  her  husband  refused  to  receive 
her;  that,  after  she  had  broken  into  the  house,  they  had  a  con- 
versation ;  she  does  not  give  in  evidence  any  of  the  conversa- 
tion further  than  to  say  that  he  then  told  her  that  he  was 
going  to  leave  her  and  marry  another  woman ;  that  he  threw 
in  her  lap  a  paper,  saying  it  was  a  divorce,  and  that  she  did 
not  look  to  see  whether  it  was  or  not.  She  says:  "He  told 
me  I  could  not  stay  there.  I  don't  remember  the  conversa- 
tion we  had  at  that  time,  only  I  know  he  did  not  want  me  to 
stay  there.1  *  When  asked  if  McCord  told  her  he  was  going 
to  marry  another  woman,  she  says :  "I  think  he  told  me  he  was 
going  to  marry  her.,,  When  asked:  "Did  he  tell  you  that 
then! "  She  replied:  "I  presume  he  did.  I  don't  remember 
distinctly  whether  he  did  or  not."  When  asked  by  the  court, 
"When  he  threw  that  paper  in  your  lap,  what  did  he  say 
about  it?"  she  answered,  "He  said  that  was  a  divorce."  By 
the  Court:  "I  don't  understand  whether  you  thought  that 
was  a  divorce  then,  or  that  he  was  going  to  be  divorced." 
She  answered:  "That  that  was  the  divorce."  She  and  her 
children  returned  to  Shawano,  where  they  afterward  lived 
until  after  McCord 's  death.  She  appears  to  have  never 
openly  or  publicly  questioned  the  validity  of  that  divorce  dur- 
ing the  thirty  years  that  followed.    She  permitted  McCord  to 
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marry  twice,  without  apprising  either  of  the  innocent  women 
or  the  public  at  large  that  there  was  any  question  about  the 
validity  of  the  divorce,  and  now,  after  his  lips  have  been 
sealed,  and  there  is  no  one  other  than  herself  that  has  thfe 
means  of  ascertaining  the  validity  of  this  divorce,  she  comes 
into  court  and  questions  its  validity,  without  any  evidence  that 
she  has  any  further  knowledge  in  regard  thereto  than  she  had 
on  the  day  when  it  was  given  her.  She  does  not  produce  it 
in  court.  She,  the  only  one  except  the  dead  man  who  ever 
saw  it,  or  could  know  from  what  court  it  emanated,  withholds 
from  the  court  all  information  that  would  enable  any  inves- 
tigation to  be  made.  She  makes  the  improbable  statement 
that  she  never  read  it.  It  seems  very  unlikely  that  a  woman 
would  fail  to  examine  a  paper  of  such  vital  importance  to  her 
under  such  circumstances.  If  the  divorce  was  invalid,  the  in- 
formation in  that  paper  would  have  enabled  her  to  have  set 
it  aside,  or  at  least  to  advertise  its  invalidity,  and  prevent  the 
guilty  party  from  perpetrating  a  fraud  upon  an  innocent 
woman,  from  violating  the  laws  of  the  land,  and  imposing 
upon  the  public  generally.  The  only  evidence  we  have  on  this 
subject  is  the  inference  that  we  may  draw  that  she  considered 
it  invalid  from  the  fact  that  twelve  years  thereafter,  in  the 
heat  of  a  political  campaign,  McCord  was  willing  to  pay  her 
$3,000  as  she  testified,  to  keep  still,  and  that  she  did  keep  still 
for  that  consideration,  and  never  again  spoke  of  it  until  after 
his  death. 

After  a  thorough  examination  of  all  the  evidence  in  the  case, 
I  adhere  to  my  first  impression,  that  the  finding  and  judgment 
of  the  trial  court  based  thereon,  not  only  cannot  be  disturbed 
by  an  appellate  court,  but  that  it  is  amply  sustained  thereby. 
In  reaching  this  conclusion,  I  considered  it  immaterial  whether 
the  trial  court  may  have  held  the  divorce  thus  proved  by  the 
appellant  to  be  valid,  and  considered  her  conduct  and  acqui- 
escence therein  at  the  time,  and  her  inconsistent  declarations 
and  actions  now,  only  as  affecting  her  credibility,  or  held  her 
to  be  estopped  now  to  attack  an  invalid  divorce  by  reason  of 
her  silence  and  acceptance  of  it  as  valid  during  all  these  years 
while  the  rights 'of  other  parties  have  intervened,  under  the 
rule  that  "he  who  is  silent  when  conscience  requires  him  to 
speak  shall  be  debarred  from  speaking  when  conscience  re- 
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quires  him  to  keep  silent."  Evans  v.  Woodsworth,  213  HI. 
404,  72  N.  E.  1082 ;  Hammond  v.  Hammond,  49  Tex.  Civ.  App. 
482,  108  S.  W.  1024;  Pittinger  v.  Pittinger,  28  Colo.  308,  8£ 
Am.  St.  Rep.  193,  64  Pac.  195. 

The  judgment  of  the  lower  court  should  be  affirmed. 

CAMPBELL,  J.— Mr.  Justice  DOE  and  I  concur  in  the 
affirmance  of  the  judgment  in  this  case  on  the  ground  that  the 
appellant  under  the  facts  of  the  case  is  estopped  from  assert- 
ing her  rights  as  the  wife  of  McCord. 

PER  CURIAM.— The  judgment  of  the  district  court  is 
affirmed. 

LEWIS,  J.,  deeming  himself  disqualified,  took  no  part  in 
the  determination  of  this  case. 


[Civil  No.  1188.    Filed  March  27,  1911.] 
[114  Pac.  974.] 

C.  V.  MEEDEN,  Petitioner,  v.  THE  BOARD  OF  SUPER-  I 

VISORS  OP  YUMA  COUNTY,  Respondent. 

i 
Atatcs — Admission  or  Territory— Officers. — County  assessors,  being-  I 

countj  officers,  as  provided  by  Bevised  Statutes  of  1901,  paragraph 
1050,  are  included  in  the  provision  of  the  enabling  act  (Act  Cong. 
June  20,  1910,  c.  310,  36  Stat.  571),  that  incumbent  countj  officers 
shall  hold  office  until  issuance  of  the  President's  proclamation  of  j 

statehood.  ' 

PETITION  for  writ  of  mandamus  against  the  Board  of  i 

Supervisors  of  Yuma  County.    Writ  granted. 

The  facts  are  stated  in  the  opinion. 

PER  CURIAM. — This  is  a  petition  for  mandamus,  pre-  J 

sented  to  this  court  by  C.  V.  Meeden,  who  is  the  regularly  | 

appointed,  qualified,  and  acting  assessor  of  Yuma  county, 
praying  for  a  mandate  directing  the  board  of  supervisors  of 
that  county  to  furnish  to  him  the  map,  plat  book,  and  tax 
receipts,  which  the  statutes  provide  should  be  furnished  by 
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the  board  of  supervisors  to  the  tax  collectors  in  the  several 
counties. 

This  presents  to  us  the  question  whether  the  county  assessors 
in  the  several  counties  are  included  among  the  officers  who 
are  continued  in  office  after  the  expiration  of  the  term  for 
which  they  had  been  elected  or  appointed,  by  the  provisions  of 
the  act  of  Congress  of  June  20,  1910,  known  as  the  '  *  Enabling 
Act."  Section  23  of  this  act  provides:  "Until  the  issuance 
of  said  proclamation  by  the  President  of  the  United  States, 
and  until  the  said  state  is  so  admitted  into  the  Union,  and  said 
officers  are  elected  and  qualified  under  the  provisions  of  the 
Constitution,  the  county  and  territorial  officers  of  said  terri- 
tory, including  the  delegate  in  Congress  thereof  elected  in  the 
general  election  in  1908,  shall  continue  to  discharge  the  duties 
of  their  respective  offices  in  and  for  said  territory.  .  .  ."  Act 
June  20,  1910,  c.  316,  36  Stat.  571.  The  county  assessor  is 
a  county  officer,  as  provided  by  paragraph  1050,  Revised  Stat- 
utes of  1901,  and  is,  therefore,  included  among  the  county 
officers,  who  are  by  the  above  section  of  the  enabling  act  con- 
tinued in  office,  and  directed  by  it  to  discharge  the  duties  of 
their  respective  offices. 

It  is  contended  by  the  respondent  that  the  provision  above 
cited  is  only  intended  to  apply  to  elective  officers,  and,  there- 
fore, does  not  include  the  county  assessor.  An  examination 
of  the  act,  however,  satisfies  us  that  it  includes,  and  was  in- 
tended to  include,  all  the  county  officers,  whether  elective  or 
appointive. 

Let  the  writ  issue. 

KENT,  C.  J. — I  dissent.  I  do  not  think  the  provisions  of 
the  act  apply,  or  were  intended  to  apply,  to  appointive  officers. 
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[Civil  No.  1173.    Filed  March  27,  1911.] 
[114  Pac  055.] 

GRANT  BROTHERS  CONSTRUCTION  COMPANY,  a  Cor- 
poration,  Defendant  and  Appellant,  v.  THE  UNITED 
STATES  OF  AMERICA,  Plaintiff  and  Appellee. 

1.  Aliens — Unlawful  Importation — Recovery  of  Penalty — Proot 
Required. — To  warrant  recovery  of  the  penalty  prescribed  by  Act 
of  Congress  of  February  20,  1907,  chapter  1134,  section  5,  34  Stat. 
.900  (U.  S.  Comp.  Stats.  Supp.  1909,  p.  451),  for  encouraging  immi- 
gration of  alien  contract  laborers,  there  must  have  been  a  conscious 
violation  of  the  act 

z.  Corporations — Criminal  Responsibility— Intent. — A  corporation 
can  form  a  criminal  intent,  and  have  the  knowledge  essential,  pro- 
vided the  officers  representing  it  have  such  knowledge  or  intent. 

3.  Statutes — Penal  Statutes — Construction. — Act  of  Congress  of 

February  20,  1907,  chapter  1134,  sections  4,  5,  34  Stat.  900  (U.  S. 
Comp.  Stats.  Supp.  1909,  pp.  450,  451),  prescribing  a  penalty  for 
encouraging  immigration  of  alien  contract  laborers,  being  penal, 
must  be  strictly  construed. 

4.  Master  and  Servant — Unlawful  Acts  of  Employee — Employer's 
Responsibility. — One  is  not  criminally  responsible  for  unlawful 
acts  of  his  employee,  though  committed  in  the  employer's  business, 
unless  they  were  directed  by  or  knowingly  acquiesced  in  by  the  em- 
ployer. 

5.  Criminal  Law — Unlawful  Acts  by  Agent — Principal's  Responsi- 

bility.— One  is  not  liable  criminally  for  unlawful  acts  of  bis  agent, 
though  committed  in  the  principal's  business;  unless  they  were  di- 
rected by  or  acquiesced  in  by  the  principal. 

6.  Aliens — Unlawful  Importation — Knowledge  of  Principal — Jury 

Questions. — Whether  a  construction  company  for  which  alien  con- 
tract laborers  were  imported  in  violation  of  Act  of  Congress,*  Febru- 
ary 20,  1907,  chapter  1134,  sections  4,  5,  34  Stat.  900  (U.  S.  Comp. 
Stats.  Supp.  1909,  pp.  450,  451),  had  such  knowledge  of  the  un- 
lawful acts  as  to  warrant  assessment  of  a  penalty,  held  under  the 
evidence  a  jury  question. 

7.  Appeal  and  Error. — Review — Evidence. — The  supreme  court  cannot 

review  the  weight  of  evidence  nor  determine  what  verdict  should 
have  been  rendered  thereon,  its  province  being  merely  to  determine 
whether  there  was  sufficient  evidence  to  warrant  the  verdict. 

8.  Depositions — Notice  of  Application  for  Commission — Purpose. — 

The  purpose  of  notice  of  taking  of  depositions  is  to  advise  the  ad- 
versary of  the  application  for  commissions  to  take  the  depositions 
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and  of  the  interrogatories  attached  thereto,  so  that  he  can  frame 
cross-interrogatories. 

9.  Same — Same — Sufficiency. — Where  defendant  obtained  a  change  of 

venue  after  plaintiff  had  prepared,  but  before  service  of,  notice  of 
an  application  to  the  clerk  of  the  original  court  for  commissions  to 
take  depositions,  it  was  not  necessary  to  serve  new  interrogatories 
and  new  notices,  specifying  the  clerk  of  the  court  to  which  the  cause 
was  transferred. 

10.  Same — Irregularities. — Opening  depositions  at  the  adversary's  re-^ 
quest  waived  irregularities  appearing  on  the  outside  of  the  envelope. 

11.  Aliens — Unlawful  Importation — Evidence — Admissibility. — In 
an  action  under  Act  of  Congress  of  February  20.  1907,  chapter 
1134,  section  5,  34  Stat.  900  (TJ.  8.  Comp.  Stats.  Supp.  1909,  p.  451), 
for  penalties  for  encouraging  immigration  of  alien  contract  laborers, 
evidence  of  statements  made  by  the  associates  and  employees  of  one 
with  whom  defendant  contracted  was  admissible  to  show  the  acts 
done  under  the  contract,  though  the  evidence  also  tended  to  show 
defendant's  knowledge  of  the  unlawful  acts. 

12.  Same — Same — Same — Same. — In  an  action  under  Act  of  Congress 
of  February  20,  1907,  chapter  1134,  section  5,  34  Stat.  900  (U.  8. 
Comp.  Stats.  Supp.  1909,  p.  451),  for  penalties  for  encouraging  immi- 
gration of  alien  contract  laborers,  a  decision  of  a  board  of  special  in- 
quiry of  the  federal  immigration  service  respecting  the  status  of 
the  particular  aliens  was  properly  received  in  evidence. 

13.  Trial — Refusal  of  Instructions^ — Grounds. — Instructions  incon- 
sistent with  the  facts  as  developed  on  the  trial  are  properly  refused. 

14.  Same — 8ame — Same. — Instructions  covered  by  those  given  are  prop- 

erly refused. 

15.  Aliens— Labor  Law — Suit  for  Penalty — Costs. — A  successful 
party  in  a  suit  under  Act  of  Congress  of  February  20,  1907,  chapter 
1134,  section  5,  34  Stat.  900  (U.  S.  Comp.  Stats.  Supp.  1909,  p.  451), 
for  penalties  for  encouraging  immigration  of  alien  contract  laborers, 
is  entitled  to  costs. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District.    John  H.  Campbell,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Baker  &  Baker,  Isadore  B.  Dockweller  and  F.  C.  Struck- 
meyer,  for  Appellant. 

The  judgment  is  contrary  to  law  and  not  supported  by  the 
evidence.  This  action,  though  civil  in  form,  is  in  fact  an  ac- 
tion to  recover  a  penalty  for  the  commission  of  a  crime,  and 
the  act  imposing  the  penalty  ii  highly  penal  and  "should 


390  Grant  Bros.  C.  Co.  v.  United  States.     [13  Ariz. 

be  so  construed  as  to  bring  within  their  condemnation  only 
those  who  are  shown,  by  direct  and  positive  averments  and 
clear  proof  to  be  embraced  within  the  terms  of  the  law." 
Mojfit  v.  United  States,  128  Fed.  375,  63  C.  C.  A.  117.  "The 
law  is  highly  penal,  and  must  be  strictly  construed.' '  United 
States  v.  Edgar,  45  Fed.  44;  United  States  v.  Gay,  95 
Fed.  226;  United  States  v.  Stevenson,  215  U.  S.  190,  30 
Sup.  Ct.  35,  54  L.  Ed.  153.  A  master  is  not  liable  crimi- 
nally for  the  unlawful  act  of  his  agent,  or  servant,  though 
such  unlawful  act  was  committed  in  the  master's  business, 
unless  such  unlawful  act  was  directed  by  him,  knowingly 
assented  to  or  acquiesced  in.  "The  relation  of  principal  and 
agent  does  not  appertain  to  transactions  which  are  illegal, 
immoral  or  opposed  to  public  policy.  Parties  to  such  trans- 
actions are  both  liable  as  tort-feasors  or  criminals,  and  all 
contracts  thus  entered  into  are  null  and  void."  2  New  Am. 
&  Eng.  Ency.  of  Law  &  Proc.  834;  26  Cyc.  1545;  1  Clark  & 
Marshall  on  Agency,  1140 ;  Mechem  on  Agency,  746 ;  Hoover 
v.  Wise,  91  U.  S.  311,  23  L.  Ed.  393.  Whatever  may  be  the 
answerability  of  the  principal  for  the  wrongful  act  of  his 
agent  in  civil  actions,  he  is  not  answerable  criminally  when 
the  act  is  in  positive  disobedience  to  his  explicit  instructions.' * 
Commonwealth  v.  Junkin,  170  Pa.  194,  32  Atl.  617,  31  L.  R. 
A.  124;  Cushing  v.  Dill,  2  Scam.  (111.)  460;  Whitecraft  v. 
Vanderver,  12  111.  235;  Cushing  v.  Oliver.,  81  111.  444;  Satter- 
field  v.  Western  Union  Tel.  Co.,  23  111.  App.  446;  Patterson 
v.  State,  21  Ala.  571 ;  Sagers  v.  Nuckolls,  3  Colo.  App.  95,  32 
Pac.  187.  "The  authority  to  take  testimony  in  this  manner, 
being  in  derogation  of  the  rules  of  common  law,  has  always 
been  construed  strictly ;  and  therefore  it  is  necessary  to  estab- 
lish that  all  of  the  requisites  of  the  law  have  been  complied 
with  before  such  testimony  is  admissible.  Before  a  deposition 
should  be  allowed  to  be  read  in  evidence,  every  requisite  of 
the  statute  must  have  been  substantially  and  fully  complied 
with."  Western  Union  Tel.  Co.  v.  Collins,  45  Kan.  88,  25 
Pac.  187,  10  L.  R.  A.  515;  Harris  v.  Wall,  7  How.  (U.  S.) 
693,  21  L.  Ed.  875;  Garner  v.  Cutler,  28  Tex.  175;  Knode  v. 
Williamson,  17  Wall  (U.  S.)  587,  21  L.  Ed.  670.  Evidence 
taken  by  virtue  of  a  commission  cannot  be  received  by  the 
court,  unless  taken  and  returned  into  court  in  the  manner  and 
form  provided  by  statute.    "Costs  in  criminal  proceedings 
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are  a  creature  of  statute,  and  a  court  has  no  power  to  award 
them  unless  some  statute  has  conferred  it."  United  States 
v.  Qaines,  131  U.  S.  Appendix,  clxx,  25  L.  Ed.  733;  11  Cyo. 
24;8Ency.  of  PL  &  Pr.  955. 

J.  E.  Morrison,  United  States  Attorney,  and  J.  C.  Forrest, 
Assistant  United  States  Attorney,  for  Appellee. 

A  corporation  or  person  may  become  liable,  civilly  and 
criminally,  where  the  corporation  directs,  acquiesces  in  or 
ratifies  the  unlawful  acts.  "Where  there  is  evidence  tending 
to  prove  every  material  fact  necessary  to  be  found  to  sustain 
the  judgment  of  the  lower  court,  it  is  not  the  province  of  this 
court  to  weigh  it  or  decide  upon  its  preponderance.' '  Old 
Dominion  Copper  Co.  v.  Andrews,  6  Ariz.  205,  56  Pac.  969. 
4 'Where  there  is  a  conflict  in  evidence,  this  court  will  not 
interfere  with  the  findings  of  the  trial  court.1 '  Miller  v. 
Oreen,  3  Ariz.  205,  73  Pac.  399 ;  McCormack  v.  Arizona  Cen- 
tral Bank,  5  Ariz.  278,  52  Pac.  469;  Ryder  v.  Leach,  3  Ariz. 
129,  77  Pac.  490;  Brash  v.  White,  3  Ariz.  212,  73  Pac.  445; 
De  Mund  Lumber  Co.  v.  StMwell,  8  Ariz.  1,  68  Pac.  543. 
Corporations,  of  necessity,  operate  and  do  business  through 
agents.  The  facts  taken  together  tend  to  show  that  the  ap- 
pellant, through  its  principals,  had  knowledge,  both  actual 
and  constructive,  of  the  unlawful  importation  of  the  forty- 
five  aliens  named  in  the  complaint,  and  that  appellant  orig- 
inally entered  into  an  arrangement,  which  not  only  permitted 
but  in  effect  authorized  these  unlawful  importations.  "A 
corporation  is  responsible  for  the  acts  of  its  servants  of  the 
character  under  consideration,  when  done  within  the  scope 
of  their  general  authority,  although  forbidden  by  the  corpora- 
tion." Overland  Cotton  Mills  Co.  v.  People,  32  Colo.  263, 
105  Am.  St.  Rep.  74,  75  Pac.  924;  State  v.  Railroad  Co.,  91 
Tenn.  445,  10  S.  W.  229 ;  Railway  Co.  v.  Ryan,  56  Ark.  245, 
19  S.  W.  839 ;  21  Ency.  of  Law,  896 ;  Western  Maryland  R.  R. 
Co.  v.  Franklin  Bank,  60  Md.  36;  Titus  v.  Great  Western  etc. 
Road  Co.,  61  N.  Y.  237;  Holbrook  v.  New  Jersey  Zinc  Co., 
57  N.  Y.  616 ;  Allen  v.  South  Boston  R.  R.  Co.,  150  Mass.  200, 
15  Am.  St.  Rep.  185,  22  N.  E.  917,  5  L.  R.  A.  716;  Clark 
on  Corporations,  438.  "The  defendant  could  not  be  convicted 
unless  it  either  actually  knew  that  it  was  accepting  and  re- 
ceiving a  concession,  or  willfully  and  intentionally  ignored 
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facts  and  circumstances  known  to  it  which  \|ould  have  led  to 
such  knowledge/'  Standard  Oil  Co.  v.  United  States,  164 
Fed.  376.  "The  act  is  penal  in  its  consequences,  and  must 
be  strictly  construed,  and  as  knowledge  is  generally  the  prin- 
cipal and  indispensable  ingredient  in  offenses,  it  would  seem 
reasonable  to  hold  the  government  to  proof  of  it,  or  to  proof 
of  circumstances  from  which  it  might  be  fairly  inferred." 
United  States  v.  Beaty,  Fed.  Cas.  No.  14,555,  Hempst.  487; 
United  States  v.  Houghton,  14  Fed.  544.  "A  bona  fide  sub- 
stantial compliance  with  the  rule  requiring  notice  is  suffi- 
cient." 13  Cyc.  881  (note  44) ;  Kellum  v.  Smith,  39  Pa.  241. 
"Where  the  depositions  are  received  by  mail  and  there  is  no 
evidence  of  irregularity,  it  will  be  presumed  that  the  com- 
missioner duly  deposited  them  in  the  proper  postoffice,  al- 
though no  indorsement  or  certificate  to  that  effect  appears." 
13  Cyc.  963.  "Opening  of  the  package  by  agreement  of  the 
parties  is  a  waiver  of  irregularities  in  transmission."  KUlian 
v.  Augusta  etc.  R.  R.  Co.,  78  Ga.  749,  3  S.  E.  621.  "The 
successful  party  to  a  suit  shall  recover  of  his  adversary  all 
the  costs  expended  or  incurred  therein,  except  where  it  is  or 
may  otherwise  be  provided  by  law."  Ariz.  Rev.  Stats.  1901, 
par.  1543. 

KENT,  C.  J. — The  appellant,  Grant  Bros.  Construction 
Company  (whom  we  shall  hereafter  designate  as  the  construc- 
tion company),  is  engaged  in  the  business  of  a  railroad  con- 
tractor, and  in  the  year  1909  was  building  a  line  of  railroad 
between  Kelton  and  Naco,  Arizona.  The  construction  work 
required  the  services  of  a  large  number  of  laborers,  and,  as 
such  laborers  were  constantly  leaving  the  employment,  the 
work  necessitated  the  constant  employment  of  new  laborers 
to  take  the  place  of  those  leaving;  some  5,000  laborers  in  all 
having  been  from  time  to  time  employed.  The  officer  of  the 
construction  company  in  charge  of  the  employment  of  the  men 
was  Angus  Cashion,  its  assistant  general  foreman.  During 
the  latter  part  of  August  or  the  1st  of  September,  1909,  Angus 
Cashion  entered  into  an  oral  contract  with  one  W.  W.  Car- 
ney, at  Nogales,  Arizona,  to  furnish  the  construction  com- 
pany laborers  for  its  construction  camps  in  Arizona,  agreeing 
to  pay  Carney  a  dollar  a  head  in  gold  for  every  laborer  de- 
livered to  its  camps  and  twenty  cents  per  meal  while  en  route 
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from  Nogales,  Arizona,  to  the  construction  camps.  It  having 
come  to  the  attention  of  the  authorities  that  laborers  for  the 
construction  company  were  being  brought  into  this  country 
from  Mexico,  the  United  States  brought  an  action  in  the  dis- 
trict court  against  the  construction  company  to  recover  a  pen- 
alty under  sections  2,  4,  and  5  of  the  act  of  Congress  approved 
February  20,  1907,  entitled:  "An  act  to  regulate  the  immi- 
gration of  aliens  into  the  United  States"  (34  Stat.. 898;  Fed. 
Stat.  Ann.  Supp.  1907,  p.  96  [U.  S.  Comp.  Stats.  Supp.  1909, 
p.  447]).  The  complaint  contained  forty-five  counts.  The 
first  count  alleged  that  on  the  twenty-ninth  day  of  October, 
1909,  the  construction  company  induced  and  solicited,  and 
caused  to  be  induced  and  solicited  by  offers  and  promises  of 
employment  as  a  laborer  for  the  construction  company,  one 
Benito  Acuna  to  migrate  from  the  United  States  of  Mexico 
into  the  United  States  of  America,  and  that  upon  such  offers 
and  promises  the  said  Acuna  did  migrate  from  the  United 
States  of  Mexico  to  the  United  States  of  America,  and  that 
the  construction  company  assisted  and  encouraged,  and  caused 
to  be  assisted  and  encouraged,  the  importation  and  immigra- 
tion of  the  said  Acuna  into  the  United  States,  and  furnished 
and  caused  to  be  furnished  conveyance  and  transportation  to 
the  said  Acuna,  and  paid  and  caused  to  be  paid  the  expenses 
of  his  trip  from  Hermosillo,  state  of  Sonora,  United  States  of 
Mexico,  into  Naco,  territory  of  Arizona,  in  the  United  States 
of  America.  The  count  further  alleged  that  the  said  Acuna 
was  an  unskilled  laborer  and  not  one  of  the  classes  of  persons 
exempt  from  said  act  of  Congress.  The  allegations  of  the 
remaining  forty-four  counts  of  the  complaint  are  identical 
with  the  first  count,  except  that  a  different  alien  is  named  in 
each  count.  Each  count  prays  judgment  for  $1,000,  and  the 
complaint  concludes  with  a  prayer  for  judgment  against* the 
construction  company  for  $45,000.  The  construction  com- 
pany interposed  a  general,  denial,  and  upon  the  issues  so 
formed  the  jury  returned  a  verdict  against  the  appellant  on 
all  of  the  forty-five  counts  of  the  complaint,  and  fixed  the 
amount  of  the  recovery  of  the  United  States  at  $45,000.  Upon 
this  verdict  a  judgment  was  entered,  and  from  this  judgment 
and  an  order  denying  a  motion  for  a  new  trial,  the  construc- 
tion company  has  appealed  to  this  court. 
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It  is  conceded  by  the  appellant  that  the  provisions  of  the 
act  in  question  were  violated  by  Carney  and  his  associates  and 
subordinates,  and  that  in  the  carrying  out  of  the  contract 
between  him  and  the  construction  company  Carney  and  his 
associates  and  subordinates,  by  offers  and  promises  of  employ- 
ment, directly  procured  the  importation  and  migration  of  con- 
tract alien  laborers  into  the  United  States,  and  the  record 
amply  bears  out  this  concession.  It  is  claimed,  however,  by 
the  appellant  that  the  acts  done  in  violation  of  the  law  were 
the  acts  of  Carney  and  his  associates  and  subordinates,  and 
not  the  acts  of  the  construction  company,  done  without  the 
knowledge,  assent,  or  ratification  of  the  company,  and  for 
which  it  is  in  no  way  responsible,  and  that  the  verdict  and 
judgment  of  the  court  k  contrary  to  law,  in  that  it  is  not 
supported  by  the  evidence. 

The  sections  of  the  act,  so  far  as  material,  are  as  follows: 

"Sec.  2.  That  the  following  classes  of  aliens  shall  be  ex- 
cluded from  admission  into  the  United  States:  .  .  .  persons 
hereinafter  called  contract  laborers,  who  have  been  induced  or 
solicited  to  migrate  to  this  country  by  offers  or  promises  of 
employment  or  in  consequence  of  agreements,  oral,  written,  or 
printed,  express  or  implied,  to  perform  labor  in  this  country 
of  any  kind,  skilled  or  unskilled;  ..." 

"Sec.  4.  That  it  shall  be  a  misdemeanor  for  any  person, 
company,  partnership,  or  corporation,  in  any  manner  what- 
soever,  to  prepay  the  transportation  or  in  any  way  to  assist 
or  encourage  the  importation  or  migration  of  any  contract 
laborer  or  contract  laborers  into  the  United  States,  unless  such 
contract  laborer  or  contract  laborers  are  exempted  under  the 
terms  of  the  last  two  provisos  contained  in  section  two  of  this 
act. 

"Sec.  5.  That  for  every  violation  of  any  of  the  provisions 
of  section  four  of  this  act  the  persons,  partnership,  company, 
or  corporation  violating  the  same,  by  knowingly  assisting,  en- 
couraging, or  soliciting  the  migration  or  importation  of  any 
contract  laborer  into  the  United  States  shall  forfeit  and  pay 
for  every  such  offense  the  sum  of  one  thousand  dollars,  which 
may  be  sued  for  and  recovered  by  the  United  States,  or  by 
any  person  who  shall  first  bring  his  action  therefor  in  his 
own  name  and  for  his  own  benefit,  including  any  such  alien 
thus  promised  labor  or  service  of  any  kind  as  aforesaid,  as 
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debts  of  like  amount  are  now  recovered  in  the  courts  of  the 
United  States;  and  separate  suits  may  be  brought  for  each 
alien  thus  promised  labor  or  service  of  any  kind  as  aforesaid. 
And  it  shall  be  the  duty  of  the  district  attorney  of  the  proper 
district  to  prosecute  every  such  suit  when  brought  by  the 
United  States." 

It  is  to  be  noted  that  the  act  is  broad  and  comprehensive 
in  its  terms.  By  section  4  it  is  made  a  misdemeanor  for  any 
person  or  corporation  in  any  manner  whatsoever  to  prepay 
the  transportation,  or  in  any  way  to  assist  or  encourage  the 
importation  or  migration,  of  any  contract  laborer  into  the 
United  States,  unless  such  laborer  be  of  the  class  exempt,  and 
that  by  section  5  provision  is  made  for  the  bringing  of  an  ac- 
tion to  recover  a  penalty  against  any  person  violating  the 
provisions  of  section  4  by  knowingly  assisting,  encouraging 
or  soliciting  the  migration  or  importation  of  any  such  con- 
tract laborer  into  the  United  States.  In  order  to  warrant  a 
recovery  in  the  action,  the  violation  of  the  act  must  have  been 
knowingly  done  by  the  person  sought  to  be  held  responsible. 
Under  the  act  it  is  not  sufficient  that  the  defendant  sought 
to  be  charged  assisted,  encouraged,  or  solicited  the  importa- 
tion of  a  contract  laborer  into  the  United  States,  unless  such 
was  done  knowingly;  but  a  corporation,  as  well  as  an  indi- 
vidual, is  capable  of  forming  a  guilty  intent  and  capable  of 
having  the  knowledge  necessary,  provided  the  officers  of  the 
corporation  capable  of  voicing  the  will  of  the  corporation  have 
such  knowledge  or  intent.  This  act,  a  statute  of  the  United 
States,  being  penal  in  its  consequences,  must  be  strictly  con- 
strued, and  as  knowledge  is  the  principal  and  indispensable 
ingredient  in  the  offense,  the  government,  the  plaintiff  in  the 
case,  must  be  held  to  proof  of  such  knowledge  or  to  proof  of 
circumstances  from  which  it  might  be  fairly  inferred.  Unless 
the  evidence,  therefore,  affords  proof  of  knowledge  by  the 
construction  company,  or  proof  of  circumstances  from  which 
such  knowledge  may  be  fairly  inferred,  of  the  acts  of  Carney 
and  his  associates,  the  construction  company  cannot  be  held 
liable  for  such  illegal  acts  of  Carney,  for  the  master  or  prin- 
cipal is  not  liable  criminally  for  the  unlawful  acts  of  his  agent 
or  servant,  though  such  unlawful  act  be  committed  in  the  mas- 
ter's business,  unless  such  unlawful  act  was  directed  by  him 
or  knowingly  assented  to  or  acquiesced  in. 
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A  clear  definition  of  what  is  meant  by  legal  knowledge  is 
found  in  the  language  employed  by  Judge  Nixon  in  charging 
the  jury  in  the  case  of  the  United  States  v.  Houghton  (D.  C), 
14  Fed.  544,  which  was  a  criminal  prosecution  based  upon 
section  5418  of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stats.  1901,  p.  3666),  making  it  a  misdemeanor 
for  any  person  to  present  to  any  officer  of  the  United  States 
any  false,  forged,  or  altered  public  record  and  other  writing, 
knowing  the  same  to  be  false:  "What  is  legal  knowledge  of 
a  fact?  There  is  great  misapprehension  in  'the  popular  mind 
on  this  subject.  There  seems  to  be  a  prevalent  notion  that 
no  one  is  chargeable  with  more  knowledge  than  he  chooses  to 
have ;  that  he  is  permitted  to  close  his  eyes,  when  he  pleases, 
upon  all  sources  of  information,  and  then  excuse  his  ignorance 
by  saying  that  he  does  not  see  anything.  In  criminal,  as  well 
as  civil,  affairs  every  man  is  presumed  to  know  everything 
that  he  can  learn  upon  inquiry,  when  he  has  facts  in  his  posses- 
sion which  suggest  the  inquiry.  This  knowledge  of  the  de- 
fendant must  be  affirmatively  shown  by  the  government.  Ex- 
cept in  the  case  of  confession,  it  is  generally  impossible  to 
make  it  out  by  direct  evidence,  and  can  only  be  inferred  from 
overt  acts.  Wharton,  in  discussing  the  subject,  says  that  if 
the  knowledge  cannot  be  implied  from  the  facts  and  circum- 
stances which,  together  with  it,  constitute  the  offense,  other 
acts  of  the  defendant  from  which  it  can  be  implied  to  the 
satisfaction  of  the  jury  must  be  proved  at  the  trial." 

It  is  the  contention  of  the  appellant  that  the  testimony  ad- 
duced in  the  cause  is  not  sufficient  to  show  knowledge  on  the 
part  of  the  construction  company  of  the  acts  complained  of. 
The  testimony  is  voluminous,  consisting  partly  of  oral  testi- 
mony and  partly  of  depositions  read  in  evidence.  The  testi- 
mony of  the  plaintiff  tended  to  show  the  following  facts: 
The  contract  between  Angus  Cashion  and  Carney  above  re- 
ferred to,  whereby  Carney  was  to  furnish  laborers  to  the  con- 
struction company,  Carney  to  receive  a  dollar  a  head  in  gold 
and  twenty  cents  a  meal  for  feeding  the  men  en  route;  that 
Carney  was  a  man  who  had  had  business  relations  with  the 
construction  company  for  several  years  prior  to  the  making  of 
the  agreements ;  that  Carney  stated  that  he  was  going  to  open 
offices  to  secure  the  laborers  in  Nogales,  Naco,  and  Douglas, 
Arizona;  that  these  three  towns  are  along  the  border  between 


March,  1911.]     Grant  Bros.  C.  Co.  v.  United  States.        397 

Arizona  and  Mexico;  that  Carney's  office  was  in  Nogales, 
Mexico,  though  his  house  was  in  Nogales,  Arizona ;  that  Carney 
employed  the  firm  of  C.  F.  Holler  &  Co.,  whose  offices  are 
in  Nogales,  Arizona,  which  firm  was  composed  of  C.  F.  Holler 
and  C.  J.  Ruppelius,  offering  to  pay  them  fifty  cents  of  the 
dollar  that  he  was  to  receive  for  each  laborer.  Between  the 
time  of  making  the  contract  and  the  29th  of  October,  1909, 
approximately  450  men  were  delivered  under  this  contract  to 
the  construction  company  at  their  works  in  Arizona,  ninety- 
five  per  cent  of  whom  were  Mexicans,  and  at  least  eighty  of 
these  had  been  brought  up  from  Hermosillo,  Mexico,  where 
they  had  been  openly  employed  to  work  for  Grant  Bros.  Con- 
struction Company  through  the  solicitations  of  Ruppelius, 
and,  having  successfully  evaded  the  interrogations  of  the  immi- 
gration officers,  presented  themselves  at  the  American  offices 
of  Holler  &  Co.  in  Nogales,  Arizona,  and  were  thence  shipped 
to  the  construction  company's  camp. 

The  plaintiff  showed  that  Ruppelius  did  not  pay  the  trans- 
portation of  these  eighty  men  from  Hermosillo  to  Nogales, 
that  Carney  did  not  pay  it,  and  that  Holler  &  Co.  did  not  pay 
it,  and  from  the  fact  that  none  of  such  persons  interested  in 
the  contract  paid  such  transportation,  or  under  the  terms  of 
the  contract  could  afford  to  pay  it,  argues  that  the  construc- 
tion company,  the  only  other  person  interested,  must  have 
paid  such  transportation,  or  else  that  the  railroad  company 
transported  the  men  free;  that  Ruppelius  arranged  with  the 
agent  of  the  Mexican  railroad  at  Hermosillo  for  the  trans- 
portation of  these  eighty  laborers  in  a  special  car  by  telling 
the  agent  that  the  men  were  going  to  Nogales,  Arizona,  for 
the  purpose  of  asking  work  from  Holler  &  Co.,  and  that  they 
were  employed  by  Grant  Bros.  Construction  Company  at 
Cochise;  that  as  to  the  forty-five  laborers  for  the  subsequent 
importation  of  whom  from  Hermosillo  this  action  was  brought, 
Carney  issued  a  pass  from  Lomas,  Mexico,  to  Naco,  Sonora, 
and  charged  the  pass  to  the  "account  of  Grant  Bros.  Con- 
struction Company,"  which  pass  was  recognized  by  the  rail- 
road company  and  charged  by  it  to  construction  account ;  that 
neither  Carney,  Holler,  nor  Ruppelius  paid  for  the  transporta- 
tion of  any  of  the  forty-five  aliens  from  Hermosillo  to  Lomas ; 
that  for  such  transportation  in  a  special  car  a  pass  was  issued, 
reading  "Cananea,  Yaqui  River  &  Pacific  Railroad.    Pass  A. 
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Castaneda  and  forty-five  laborers  from  Hermosillo  to  Lomas, 
account  laborers,"  and  argues  that  as  the  laborers  could  not 
mean  the  laborers  of  that  railroad  company  the  pass  was 
issued  and  charged  to  the  construction  company  by  some 
arrangement  with  the  construction  company  not  in  evidence, 
and  that  the  jury  were  warranted  in  so  inferring;  that  other 
records  and  passes  relating  to  the  transportation  of  these  men 
are  not  to  be  found  among  the  records  and  papers  in  the  rail- 
road's possession,  as  testified  to  by  the  officials;  that  at  the 
time  these  forty-five  laborers  reached  Naco  one  D.  B.  Mc- 
Donald, an  agent  of  the  construction  company,  was  there  to 
receive  them,  and  that  Carney  expected  him  to  be  there  and 
had  addressed  a  letter  to  him  there,  and  that  Carney  had  told 
Randall,  his  subordinate  in  charge  of  the  forty-five  men,  that 
Randall  was  to  deliver  them  to  McDonald  at  Naco,  who  was 
to  receipt  for  them  and  to  take  them  to  the  construction  com- 
pany's camp;  that  Ruppelius,  under  the  positive  instructions 
of  Carney,  went  several  times  to  Hermosillo  to  "scatter  the 
word"  in  that  vicinity  that  laborers  were  wanted  by  Grant 
Bros.  Construction  Company. 

Carney  testified  that  he  had  received  instructions  by  letter 
from  the  construction  company  to  ship  the  men  to  Naco,  and 
that  the  shipment  of  the  forty-five  men  in  question  was  the 
first  shipment  made  under  such  instructions.  McDonald,  who 
was  at  Naco  to  receive  the  shipment  of  forty-five  men,  took 
them,  by  consent  of  the  authorities,  to  dinner,  for  which  he 
paid  and  charged  the  amount  thereof  to  the  construction  com- 
pany. Much  other  testimony  was  given,  tending  to  show  acts 
flagrantly  violative  of  the  act  of  Congress  by  Carney,  Ruppe- 
lius, and  others  in  connection  with  the  importation  of  alien 
laborers,  and  much  testimony,  impracticable  to  condense,  in 
relation  to  the  failure  of  the  records  of  the  railroad  companies 
in  Sonora  to  show  by  whom  the  transportation  of  such  laborers 
in  Mexico  was  paid. 

On  the  part  of  the  construction  company,  Angus  Cashion 
testified  that,  at  the  time  of  making  his  contract  with  Carney, 
he  said  to  him,  "Under  no  conditions  do  you  want  to  go  into 
old  Mexico  and  employ  any  laborer;  we  don't  want  you  to 
solicit  or  talk  to  a  man  on  the  Mexican  side";  that  Nogales, 
Arizona,  was  supposed  to  be  a  good  labor  market.  James  A. 
Cashion,  vice-president  and  general  manager  of  the  company, 
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testified  that  on  October  25th  he  asked  Carney,  "Where  are 
you  getting  the  men,"  and  that  he  said,  "In  Nogales,"  and 
that  he  thereupon  said,  "You  want  to  be  sure  that  you  get 
them  on  the  American  side;  we  don't  want  you  to  get  a  man 
on  the  Mexican  side;  we  don't  want  you  to  offer  him  any  in- 
ducements of  any  description,  and  I  further  instruct  you  not 
even  to  talk  to  a  man  regarding  labor  on  the  Mexican  side.0 
On  cross-examination  by  the  defendant,  Carney  testified  that 
Angus  Cashion  said  to  him,  "You  know  the  immigration  laws; 
you  know  all  these  things,  and  whatever  you  do,  you  must 
get  men  on  the  American  side,  and  not  go  into  Mexico  for 
men,  nor  do  anything  in  any  way  that  would  complicate  us 
in  this  matter."  Both  the  Cashions  testified  that  they  had 
no  knowledge  whatever  of  any  employment  of  any  Mexicans 
in  Mexico  or  of  any  attempt  on  the  part  of  Carney  or  of 
any  of  his  associates  in  any  way  to  violate  the  act  in  ques- 
tion; that  they  did  not  authorize  the  issuance  of  any  passes 
in  Mexico,  and  had  no  arrangement  with  any  Mexican  rail- 
road to  pay  for  any  transportation  of  any  of  these  laborers, 
and  that  it  was  not  their  intention  or  the  intention  of  the  con- 
struction company  that  there  should  be  any  violation  of  the 
act.  In  explanation  of  the  statement  of  Carney  that  he  had 
received  instructions  from  the  construction  company  to  ship 
laborers  to  Naco,  the  construction  company  itself  put  in  evi- 
dence the  letter  referred  to  by  Carney,  as  defendant's  exhibit 
2.  This  letter  reads  as  follows : 
"W.  W.  Carney,  Nogales. 

"Dear  Sir:  As  it  is  slow  and  expensive  getting  men  in  by 
Kelton  and  as  the  most  work  is  near  Naqo,  we  think  you  had 
better  ship  to  that  point.  See  if  you  cannot  provide  the  men 
with  some  kind  of  a  card  or  paper  from  the  immigration  office 
that  will  allow  them  to  cross  the  line  at  Naco,  they  can  then 
easily  walk  eight  miles  to  our  first  camp. 

"Yours  truly, 
"GRANT  BROTHERS  CONSTRUCTION  COMPANY, 

"ByC.  E.  P." 

On  this  state  of  this  long  record,  which  we  have  but  par- 
tially summarized,  the  defendants  claim  that,  in  view  of  the 
uncontradicted  facts  of  the  instructions  by  the  Cashions  to 
Carney  not  to  violate  the  law,  the  evidence  on  the  part  of  the 
plaintiff  tending  to  show  knowledge  of  such  violation  on  the 
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part  of  the  construction  company  is  so  inadequate  and  meager 
that  the  verdict  and  judgment  based  thereon  cannot  be  al- 
lowed to  stand.  The  contention  of  the  United  States,  the  ap- 
pellee, is  that  the  contract  between  the  construction  company 
and  Carney  was  entered  into  by  a  vice-principal  of  the  appel- 
lant under  such  circumstances  that  the  very  conversation 
which  resulted  in  and  constituted  the  contract  charged  him 
with  notice  that  violation  of  the  law,  as  charged  in  the  com- 
plaint, would  necessarily  or  very  probably  be  committed  by 
Carney,  or  agents,  acting  by  virtue  of  such  contract ;  that  the 
proof  is  ample  to  show  the  acquiescence  of  the  construction 
company  in  these  unlawful  actions,  and  that  it  received  the 
benefits  of  such  unlawful  actions  under  such  circumstances 
that  the  construction  company's  knowledge  thereof  could 
properly  be  inferred,  and  that  there  is  in  the  record  such 
proof  of  the  ratification  of  these  unlawful  acts ;  that  the  ac- 
quiescence in  them  for  such  a  length  of  time  and  under  such 
condition  of  circumstances,  with  the  reception  by  the  appel- 
lant of  the  benefits  of  these  unlawful  acts,  constituted  a  ratifi- 
cation thereof. 

We  think  that,  though  the  fact  of  the  instructions  given  by 
Cashion  to  Carney  not  to  solicit  men  on  the  Mexican  side  is 
unquestioned,  such  instructions  are  important  only  if  made 
in  good  faith  and  if  they  be  not  merely  colorable,  and  that 
the  question  of  the  good  faith  of  such  instructions  so  given 
was  one  for  the  jury,  provided  the  evidence  on  the  part  of  the 
United  States  as  to  the  surrounding  circumstances  and  condi- 
tions and  the  knowledge  of  such  conditions  by  the  two 
Cashions  was  such  that  they  either  knew  of  the  intended  and 
actual  violation  of  the  law,  or  was  such  that  they  willfully 
and  intentionally  ignored  facts  and  circumstances  known  to 
them,  which  would  have  led  to  such  knowledge.  The  evi- 
dence of  the  plaintiff  standing  by  itself,  without  the  denials 
on  the  part  of  the  officers  of  the  construction  company,  seems 
to  us  sufficient  to  warrant  the  trial  court  in  the 'Submission  of 
the  case  to  the  jury  upon  the  question  whether  or  not  the 
construction  company  had  such  knowledge  of  the  facts  and 
circumstances  as  to  warrant  a  verdict  that  they  were  guilty 
of  encouraging  or  assisting  the  migration  or  importation  of 
contract  laborers.  Upon  the  denials  of  the  construction  com- 
pany's officials  of  any  such  knowledge  or  any  intention  to  vio- 
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late  the  law,  it  became  a  question  of  fact  for  the  jury  to  de- 
termine both  the  truth  of  such  denials  and  also  whether  or  not 
such  instructions  were  given  in  good  faith. 

As  an  appellate  court,  we  may  not  review  the  weight  of  the 
evidence  or  determine  what  interpretation  we  should  put 
thereon,  or  what  verdict  we  should  render  upon  the  facts. 
Our  province  here  is  simply  to  determine  whether  or  not  there 
was  sufficient  evidence  in  the  record  of  knowledge  to  warrant 
the  jury  in  arriving  at  their  verdict.  In  a  case  of  this  char- 
acter, where  the  evidence  of  knowledge  must  depend  upon  the 
facts  and  circumstances  as  testified  to  by  the  witnesses,  and 
where  direct  evidence  of  knowledge  or  intent  is  not  obtainable 
by  the  plaintiff,  it  is  often  impracticable  to  select  any  par- 
ticular fact  or  circumstance  from  the  record  which  shall  in' 
itself  establish  the  ultimate  fact  sought  to  be  reached,  whereas 
a  number  of  circumstances,  each  one  insufficient  in  itself  to 
establish  the  fact,  may,  when  taken  together,  lead,  and  cor- 
rectly lead,  to  the  conclusion  that  the  fact  has  been  established. 
In  such  a  case  it  is  peculiarly  the  province  of  the  jury,  who 
have  the  witnesses  before  them  and  may  judge  of  their  man- 
ner and  demeanor,  to  pass  upon  the  question  of  whether  or 
not  all  the  facts  taken  together  satisfy  a  reasonable  mind  of 
the  truth  of  the  claim,  rather  than  for  the  appellate  court  to 
substitute  its  judgment  for  that  of  the  jury.  The  court  in  the 
case  before  us  charged  the  jury  that,  in  order  to  entitle  the  ^ 
plaintiff  to  recover  the  penalty,  the  evidence  introduced  at  the 
trial,  all  taken  together,  must  be  such  as  clearly  satisfies  the  jury 
of  the  truth  of  the  acts  with  which  the  defendant  is  charged, 
and  that  if,  after  weighing  all  the  evidence,  the  jury  were 
not  clearly  satisfied  that  the  defendant  caused  or  procured 
the  acts  in  question  to  be  done,  that  then  their  verdict  should 
be  for  the  defendant.  Under  this  charge  the  jury,  weighing 
all  the  evidence  in  the  case,  have  come  to  the  conclusion  that 
the  evidence  does  clearly  satisfy  them  thereof,  and  we  do  not 
think  that  we  are  authorized  to  disturb  the  verdict. 

In  this  connection  it  is  to  be  noted  that  the  construction 
company  itself  introduced  in  evidence  the  letter,  defendant's 
exhibit  2,  above  referred  to,  for  the  purpose  of  explaining  the 
statement  of  Carney  that  he  had  been  instructed  by  the  con- 
struction company  to  ship  all  laborers  to  Naco ;  but  whatever 
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the  purpose,  the  introduction  of  the  document  in  question  by 
the  defendant  itself  raised  two  questions  for  submission  to  the 
jury,  first,  as  to  the  authority  of  the  writer  of  the  letter  to 
bind  the  defendant  company,  and,  second,  the  proper  meaning 
and  construction  to  be  given  to  the  letter.  Under  the  evidence 
in  the  case,  which  it  is  not  necessary  to  set  forth,  the  question 
as  to  the  authority  of  the  writer  of  the  letter  to  speak  for  the 
company  became  a  question  for  the  jury  and  not,  as  claimed 
by  the  appellant,  a  question  for  the  court,  if,  indeed,  the  intro- 
duction of  the  letter  by  the  defendant  did  not  operate  as  a 
waiver  of  that  contention ;  and,  the  letter  having  been  prop- 
erly admitted  in  evidence,  the  proper  construction  to  be  given 
to  the  language,  as  showing  intent  on  the  part  of  the  con- 
struction company,  became  one  peculiarly  for  the  jury  to  de- 
termine under  the  facts  and  circumstances  of  the  case. 

This  action  was  originally  brought  in  the  second  judicial 
district.  On  April  16,  1910,  six  notices  of  intention  of  the 
plaintiff  to  apply  to  the  clerk  of  the  district  court  of  the 
second  judicial  district  for  commissions  to  take  six  depositions 
of  witnesses  residing  in  Mexico,  together  with  the  interroga- 
tories to  be  propounded  to  each  witness  thereto  attached,  were 
prepared  and  dated  as  of  that  day.  On  the  18th  of  April, 
1910,  and  before  service  of  the  notices  to  take  the  depositions 
had  been  made,  the  defendant  construction  company  applied 
for  and  obtained  an  order  from  the  court  for  a  change  of 
venue  to  the  first  judicial  district,  and  on  the  twenty-first  day 
of  April,  1910,  filed  the  undertaking  necessary  to  effectuate 
the  transfer  of  the  cause  to  the  first  judicial  district.  The 
notices  to  take  the  depositions  were  served  on  the  twenty- 
second  day  of  April,  one  day  after  the  order  of  transfer  had 
become  effectual,  but  before  the  record  and  papers  had  ac- 
tually been  transferred.  The  defendant  company  made  no 
effort  to  file  any  cross-interrogatories,  either  with  the  clerk 
of  the  second  judicial  district  or  with  the  clerk  of  the  first 
judicial  district,  and  upon  the  expiration  of  the  time  specified 
in  the  notice  to  take  depositions  the  plaintiff  applied  to  the 
clerk  of  the  first  judicial  district,  to  which  the  cause  had  then 
been  transferred,  and  obtained  commissions  upon  which  the 
depositions  of  the  witnesses  were  taken  and  returned  to  the 
court.  At  the  trial  the  defendant  company  moved  to  sup- 
press the  depositions  for  want  of  due  notice  and  the  denial  of 
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that  motion  by  the  trial  court  is  urged  as  error.  The  purpose 
of  giving  notice  of  the  taking  of  depositions,  as  required  by 
the  statute,  is  that  the  opposite  party  may  be  advised  of  the 
application  for  the  commission  to  take  the  depositions,  and 
that  by  the  service  of  the  interrogatories  attached  thereto  they 
may  be  advised  of  the  nature  of  the  questions  to  be  pro- 
pounded, and  thereby  be  given  an  opportunity  to  frame  such 
cross-interrogatories  as  may  be  desired. 

While  the  notice  to  take  depositions  in  this  case  stated  that 
application  would  be  made  to  the  clerk  of  the  second  judicial 
district,  prior  to  the  time  of  such  application  the  cause  had 
actually  been  transferred  to  the  first  judicial  district  upon  the 
defendant's  own  application.  The  court  in  the  second  judi- 
cial district  having  lost  jurisdiction,  and  jurisdiction  having 
attached  to  the  court  of  the  first  judicial  district,  the  de- 
fendant knew  that  the  only  place  where  application  could  be 
made  pursuant  to  the  notice  was  to  the  clerk  of  the  first  judi- 
cial district,  and  not  to  the  clerk  of  the  second  judicial  dis- 
trict. The  defendant  was  fully  advised  of  the  intention  of 
the  plaintiff  to  apply  for  the  issuance  of  the  commission,  was 
served  with  the  interrogatories  to  be  propounded  to  the  wit- 
nesses; the  change  of  venue  having  been  made  upon  its  own 
motion  and  upon  the  giving  by  it  of  the  undertaking  required, 
it  was  certainly  advised  of  the  fact  of  the  change,  and  that 
the  only  place  from  which  the  commission  could  issue  was 
from  the  office  of  the  clerk  of  the  court  to  which  the  case  had 
been  transferred ;  it  therefore  had  full  opportunity  to  file  any 
cross-interrogatories  that  might  be  desired,  and  we  do  not  be- 
lieve it  was  necessary  or  fatal  to  the  issuance  of  the  commis- 
sion that  new  interrogatories  and  new  notices,  specifying  the 
clerk  of  the  court  to  which  the  cause  had  been  transferred, 
were  not  prepared  and  served. 

It  is  further  urged  that  the  depositions  were  not  properly 
attested  as  returned  to  the  court  in  that  the  postmaster  did 
not  indorse  the  envelope  "that  he  received  them  from  the 
hands  of  the  officer  before  whom  they  were  taken,"  and  that 
the  commissioner  did  not  write  his  name  across  the  seal  of  the 
envelope  in  which  the  depositions  were  returned.  If  without 
the  observance  of  these  formalities  there  was  not  a  substantial 
compliance  with  the  statute,  the  objection  nevertheless  had 
been  waived  by  the  appellant.    The  irregularities  complained 
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of  appeared  upon  the  exterior  of  the  envelopes.  The  en- 
velopes in  each  instance  were  opened  before  trial,  as  appears 
by  the  certificate  of  the  clerk,  upon  the  request  of  the  counsel 
for  the  construction  company.  Inasmuch  as  it  was  not  neces- 
sary to  open  the  envelopes  to  ascertain  the  existence  of  the 
irregularities  complained  of,  the  opening  thereof  at  the  re- 
quest of  the  defendants  counsel  was  a  waiver  of  any  irregu- 
larities in  their  transmission.  Killian  v.  Augusta  R.  R.  Co., 
78  Ga.  749,  3  S.  E.  621. 

It  is  further  urged  that  the  trial  court  efrred  in  admitting 
in  evidence  statements  made  by  the  associates  and  employees 
of  Carney,  on  the  ground  that  such  statements  were  hearsay, 
and  not  binding  upon  the  defendant  company.  The  agree- 
ment between  Carney  and  the  construction  company  contem- 
plated that  Carney  should  have  the  assistance  of  others  in 
procuring  laborers  for  the  construction  company,  as  in  the 
conversation  at  the  time  of  the  making  of  the  agreement  it 
was  stated  that  Carney  intended  to  open  offices  in  various 
cities  along  the  Mexican  line,  and  it  was  known  to  the  con- 
struction company  that  Carney  had  no  office  in  Arizona.  The 
plaintiff  upon  the  trial  had  two  things  to  prove:  First,  that 
the  importation  of  contract  laborers  into  the  United  States 
had  been  assisted  or  encouraged,  and  that  as  a  result  of  such 
assistance  and  encouragement  such  laborers  had  migrated  to 
the  United  States;  and,  secondly,  that  the  defendant  had 
knowingly  assisted  or  encouraged  such  migration  or  importa- 
tion. To  prove  the  first  fact,  it  was  proper  to  show  the 
solicitations  and  representations  made  to  the  laborers  to  in- 
duce them  to  migrate  to  the  United  States,  and  that  in  fact 
it  was  such  statements  and  solicitations  that  caused  them  to 
come.  Therefore,  the  statements  of  Carney  and  of  his  as- 
sistants were  material  and  relevant  as  showing  the  acts  done 
by  them  in  pursuance  of  the  contract  between  the  construction 
cdmpany  and  Carney.  The  evidence  was  not  received,  as 
seems  to  be  claimed  by  the  appellant,  to  establish  the  extent 
of  authority  of  the  agent  of  the  corporation,  but  to  show  the 
illegality  of  the  migration  of  the  laborers,  and  that  one  of  the 
inducements  to  the  laborers  to  come  was  that  such  acts  had 
been  done  on  behalf  of  the  construction  company.  Such 
statements  were  admissible,  not  as  evidence  of  the  agent's 
authority,  but  to  show  the  acts  which  the  agents  did  in  the 
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course  of  their  employment.  The  fact  that  the  evidence  may 
also  have  tended  to  show  knowledge  on  the  part  of  the  con- 
struction company  does  not,  under  the  doctrine  of  multiple 
admissibility,  render  the  evidence  inadmissible  because  it  may 
have  tended  to  show  such  knowledge.  The  trial  court  did  not 
err  in  receiving  the  evidence  complained  of. 

It  is  further  urged  that  the  trial  court  erred  in  admitting 
in  evidence  the  decision  of  the  board  of  special  inquiry  of  the 
United  States  immigration  service  held  at  the  office  of  the  in- 
spector in  charge  at  Naco,  Arizona,  in  relation  to  the  status 
of  the  forty-five  laborers  in  question,  the  board  having  offi- 
cially determined  thereby  that  the  forty-five  men  in  question 
should  be  excluded  from  admission  to  the  United  States  as 
alien  contract  laborers;  the  objection  being  that  by  this  cer- 
tificate and  action  of  the  board  the  status  of  the  forty-five 
men  as  aliens  could  not  be  established.  We  think  the  deter- 
mination and  decree  of  a  competent  tribunal  of  the  govern- 
ment, established  for  the  purpose  of  ascertaining  the  status 
of  a  person  applying  for  admission,  as  to  whether  he  is  an 
alien  or  not,  is  relevant  and  competent  evidence  of  such  status. 
United  States  v.  HiUs  (D.  C),  124  Fed.  831. 

Numerous  errors  have  been  assigned  with  respect  to  the  re- 
fusal of  the  trial  court  to  give  certain  instructions  and  in  the 
giving  of  other  instructions  by  the  court.  We  do  not  think  it 
necessary  to  set  forth  in  detail  the  alleged  errors  complained 
of.  With  respect  to  the  instructions  that  the  trial  court  re- 
fused to  give  at  the  defendant's  request,  they  are  in  each 
instance  either  inconsistent  with  the  facts  as  developed  upon 
the  trial,  or  the  matters  contained  therein  were  covered  by  the 
court  in  its  charge.  With  respect  to  the  correctness  of  the 
charge  as  given,  we  think,  after  a  careful  examination  of  it, 
that  it  fully  and  fairly  stated  the  law  in  the  case,  and  set 
forth  with  particularity  and  clearness  the  necessary  require 
ments  that  must  first  be  met  by  the  plaintiff  before  the  jury 
could  find  a  verdict  against  the  defendant  in  the  case,  and 
that  the  defendant  has  no  cause  to  complain  that  its  rights 
and  immunity  from  liability  under  its  contention  as  to  the 
facts  were  not  fully  and  carefully  explained  to  the  jury. 

It  is  further  claimed  that  the  trial  court  erred  in  assessing 
costs  against  the  defendant,  as  the  statute  makes  no  provision 
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therefor.    In  such  a  case  as  this,  costs  follow  as  a  matter  of 
course  to  the  successful  party. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court  is  therefore  affirmed. 

LEWIS  and  DOE,  JJ.,  concur.    DOAN,  J.,  deeming  him- 
self disqualified,  took  no  part  in  the  consideration  of  this  case. 


[Civil  No.  1149.     Filed  March  27,  1911.] 
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WILLIAM  A.  PAINE,  HERBERT  I.  PORTER,  THOMAS 
S.  DEE  and  LEONARD  D.  DRAPER,  Copartners  Doing 
Business  Under  the  Name  and  Style  of  PAINE  WEB- 
BER  &  COMPANY,  Plaintiffs  and  Appellants,  v.  COP- 
PER BELLE  MINING  COMPANY  OF  ARIZONA,  a 
Corporation,  Defendant,  and  JAMES  B.  RILEY,  Inter- 
vener and  Appellee. 

1.  New  Tbial— Motion— Time  fob  Making — Discretion  of  Ooubt. — 

Notwithstanding  Civil  Code  of  1901,  paragraph  1478,  requiring  mo- 
tions for  new  trials,  etc.,  or  to  set  aside  a  judgment,  to  be  made 
within  five  dayB  after  verdict  or  judgment,  if' the  term  of  court  shall 
continue  so  long,  and  if  not,  then  before  the  end  of  the  term,  the 
court  has  discretionary  power  to  entertain  a  motion  to  set  aside  its 
judgment  and  grant  a  new  trial  at  any  time  during  the  term,  and 
such  power  is  not  lost  by  lapse  of  the  term,  where  the  motion  was 
entertained  by  the  court  and  continued  over  the  term. 

2.  Same — Same — Parties. — Jurisdiction  to   entertain   a  motion  to  set 

aside  a  judgment  and  grant  a  new  trial  was  not  lost  because  the 
motion  was  made  by  one  not  a  party  to  the  action,  he  having  an 
interest  in  the  subject  matter  of  the  suit. 

$.  Same — Intervention — Time. — Under  Civil  Code  of  1901,  paragraph 
1278,  providing  that  any  person  having  an  interest  in  the  subject 
matter  of  the  suit  which  can  be  affected  by  the  judgment  may,  on 
leave  of  court,  intervene  at  any  time  before  trial,  leave  to  intervene 
may  be  granted  in  the  exercise  of  sound  discretion  after  the  trial 
commences,  but  it  is  not  a  matter  of  right. 

4.  Same — Same — New  Trial. — Where  a  judgment  is  vacated  and  a  new 
trial  ordered,  applications  to  intervene  are  to  be  determined  by  the 
game  rules  as  if  no  judgment  had  been  theretofore  rendered. 
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5.  Corporations — Disposition  of  Treasury  Stock— Construction  or 

Contract  —  "Advance." — Stockholders  of  a  mining  corporation, 
which,  though  supposed  to  own  valuable  properties,  was  in  financial 
trouble  and  had  been  declared  bankrupt,  entered  into  an  agreement 
with  one  M.,  another  stockholder,  whereby  M.  was  to  provide  suffi- 
cient money  to  discharge  all  corporate  debts  and  to  enable  the  com- 
pany to  operate  its  mines,  as  soon  as  the  corporation  should  ratify 
the  agreement,  which  further  provided  that  the  corporation  should 
issue  to  M.  treasury  shares  equal  to  fifty  per  cent  of  the  authorized 
capital  stock  in  consideration  of  the  ''advance"  by  him  of  the  money 
specified,  etc.  Thereafter,  the  corporation  was  succeeded  in  interest 
by  another  company.  Held,  in  view  of  the  evidence  as  to  the  cir- 
cumstances and  the  construction  placed  by  the  parties  on  the  contract, 
the  word  "advance"  could  not  be  construed  as  meaning  "loan,"  bat 
that  the  agreement  was  to  be  regarded  as  one  for  the  purchase  of 
the  stock  by  M.  in  consideration  of  the  advance,  in  the  expectation 
that  the  stock  of  all  concerned  would  thereby  be  made  valuable. 

6.  Words    and    Phrases  —  "Advance"  —  "Advancement." — The   word 

"advance"  is  defined  by  Webster  as  "a  furnishing  of  something  be- 
fore an  equivalent  is  received,  or  on  loan.  In  case  of  an  'advance1 
as  distinguished  from  an  'advancement/  there  arises  the  relation  of 
debtor  and  creditor,  or  else  the  advance  is  in  the  nature  of  an  abso- 
lute gift." 

7.  Contracts — Construction. — Where  one  takes  an  agreement  prepared 

by  another  and  on  its  faith  incurs  obligations,  he  should  have  it  con- 
strued favorably  to  himself. 
4.  Same — Same. — When  an  instrument  is  susceptible  of  two  construc- 
tions, the  one  working  injustice,  and  the  other  consistent  with  the 
right  of  the  case,  the  latter  should  prevail. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Pima  County.  John  H. 
Campbell,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Kibbey,  Bennett  &  Bennett,  for  Appellants. 

John  B.  Wright,  for  Appellee. 

LEWIS,  J. — This  is  an  action  by  the  plaintiffs  and  appel- 
lants, copartners  as  Paine,  Webber  &  Co.,  against  the  defend- 
ant, the  Copper  Belle  Mining  Company  of  Arizona,  for  the 
recovery  of  $265,416.72  and  interest,  upon  a  promissory  note 
alleged  to  have  been  executed  and  delivered  to  Duparquet, 
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Huot  ft  Monetise  Company  and  transferred  to  the  plaintiffs. 
The  defendant  failed  to  answer  below  and  is  not  represented 
in  this  court.  Prior  to  the  entry  of  the  default  of  the  de- 
fendant, one  James  B.  Riley,  as  a  stockholder,  filed  a  petition 
in  intervention,  asking  leave  to  defend  on  behalf  of  the  de- 
fendant corporation,  which  petition  was  denied.  The  default 
of  the  defendant  was  thereupon  entered,  and  judgment 
granted  the  plaintiffs  as  against  the  defendant  in  the  amount 
prayed  for.  Thirty  days  thereafter,  but  during  the  term, 
said  Riley  moved  the  court  to  set  aside  and  vacate  the  judg- 
ment theretofore  rendered,  and  allow  him  to  intervene  and  de- 
fend on  behalf  of  the  defendant  corporation,  and  to  rehear 
his  motion  for  intervention,  and  to  grant  a  new  trial.  He 
submitted  as  a  part  of  his  motion  a  proposed  plea  in  inter- 
vention, answer,  and  affidavits,  setting  up  facts  tending  to 
excuse  the  delay  in  the  presentation  of  a  sufficient  petition 
in  intervention,  showing  want  of  consideration  for  the  note, 
fraud  in  the  securing  of  the  note,  and  additional  matters, 
which,  if  presented  in  due  time,  would  have  justified  the  trial 
court  in  allowing  intervention.  The  minute  entries  disclose 
that  the  hearing  of  this  motion  was  continued  from  time  to 
time  and  finally  over  the  term.  At  the  succeeding  term  of 
the  court,  an  order  was  entered,  granting  said  motion  and 
ordering  that  the  judgment  theretofore  entered  be  vacated, 
and  that  the  intervener  be  granted  leave  to  file  a  petition 
in  intervention,  Thereafter  the  cause  was  tried  upon  the- 
complaint  and  answer  in  intervention,  and  judgment  was  ren- 
dered that  the  plaintiffs  take  nothing  by  their  action.  From 
the  judgment  and  the  order  denying  a  motion  for  new  trial, 
this  appeal  is  taken. 

The  appellants  contend  that  the  trial  court  erred  in  setting 
aside  the  judgment  and  ordering  a  new  trial  when  no  motion 
therefor  was  made  within  the  five  days  after  the  entry  of  the- 
judgment,  as  required  by  Revised  Statutes  of  1901,  paragraph 
1478.  The  trial  court  had  complete  power  over  its  judgment 
during  the  term ,  no  appeal  having  been  perfected.  Spicer  v. 
Simms,  6  Ariz.  347,  57  Pac.  610;  Svea  Ins.  Co.  v.  McFarland, 
7  Ariz.  131,  60  Pac.  936.  It  had  discretionary  power  to  enter- 
tain a  motion  to  set  aside  and  vacate  its  judgment,  and  to- 
grant  a  new  trial,  at  any  time  during  the  term.  Spicer  v. 
Simms,  supra.    This  discretionary  power  was  not  lost  by  the- 
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lapse  of  the  term,  where  the  record  discloses  that  the  motion 
was  entertained  by  the  court  and  was  continued  over  the  term. 
Goddard  v.  Ordway,  101  U.  S.  745,  25  L.  Ed.  1040;  City  of. 
New  Orleans  v.  Fisher,  91  Fed.  574,  585,  34  C.  C.  A.  15 ;  Wat- 
son v.  Le  Grand  Boiler  Skating  Rink  Co.,  177  111.  203,  52  N. 
E.  317;  Black  on  Judgments,  sees.  306,  310.  Nor  was  the 
jurisdiction  of  the  court  to  grant  the  motion  lost  because  the 
motion  was  made  by  one  not  a  party  to  the  action ;  he  having, 
nevertheless,  an  interest  in  the  subject  matter  of  the  suit  af- 
fected by  the  judgment.  O'Keefe  v.  Foster,  5  Wyo.  343,  40 
Pac.  525.  The  case  of  National  Metal  Co.  v.  Greene  Consoli- 
dated Copper  Co.,  9  Ariz.  192,  80  Pac.  397,  is  distinguished 
in  this  essential  feature,  that  the  motion  there  considered  by 
this  court  was  one  filed  at  a  subsequent  term. 

The  appellants  further  complain  that  the  court  erred  in  per- 
mitting the  intervention  of  Riley  after  final  judgment  had 
been  rendered  in  the  case,  as  the  statute  only  permits  such 
intervention  before  judgment.  The  right  to  intervene  under 
paragraph  1278,  Revised  Statutes  of  1901,  is  limited  to  any 
time  before  the  trial.  Prior  to  the  trial  the  court  must  hear 
and  determine  an  application  in  intervention.  Subsequent 
to  the  commencement  of  the  trial,  leave  to  intervene  may  be 
granted  in  the  exercise  of  sound  discretion,  but  is  not  a  matter 
of  right.  We  have  held  that  it  is  within  the  power  of  the 
trial  court  to  set  aside  a  judgment  rendered  during  the  term, 
or  at  a  subsequent  term  to  which  its  jurisdiction  has  been 
extended  by  the  continuance  of  a  motion  therefor.  Upon  the 
judgment  being  vacated  and  a  new  trial  ordered,  applications 
to  intervene  are  to  be  determined  by  the  same  rules  as  if  no 
judgment  had  been  theretofore  rendered.  The  sufficiency  of 
the  petition  in  intervention  not  being  questioned,  there  was 
no  error  in  the  trial  court,  in  the  exercise  of  its  inherent 
power,  vacating  its  former  judgment  and  granting  a  new  trial, 
and  thereupon  considering  and  permitting  the  intervention  of 
Riley. 

The  appellants  complain  that  the  trial  court  found  by  its 
judgment  that  no  consideration  existed  for  the  execution  of  the 
note  sued  upon.  It  is  conceded  by  the  parties  to  this  appeal 
that  the  consideration  for  the  note  is  to  be  found,  if  at  all, 
in  the  furnishing  of  money  for  the  use  of  the  Copper  Belle 
Mining  Company  of  West  Virginia,  the  predecessor  in  interest 
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of  the  defendant  corporation,  and  for  the  defendant  corpora- 
tion, under  a  certain  contract  entered  into  between  stock- 
holders of  the  company.  The  question  is  thus  stated  by  the 
appellants:  ''The  real  controversy  and  difference  between  the 
plaintiffs  and  the  intervener  is  whether  this  contract,  con- 
strued in  the  light  of  all  the  surrounding  facts  and  circum- 
stances existing  at  the  time  it  was  entered  into,  created  the 
relation  of  debtor  and  creditor  between  the  Copper  Belle 
Mining  Company  and  Mr.  Moneuse  for  the  money  'provided,' 
'supplied,'  and  'advanced/  or  whether  the  money  so  'ad- 
vanced, provided,  and  supplied'  was  the  purchase  price  of  the 
stock  issued  to  him." 

The  contract  to  be  interpreted  is  long ;  its  recitals  are  thus 
summarized  by  appellants :  "That  at  the  time  the  contract  was 
entered  into  the  corporation  owned  or  had  owned  some  mining 
property  in  Arizona,  believed  to  be  valuable,  if  properly  man- 
aged and  worked.  That  its  capital  stock  was  divided  into 
200,000  shares  of  the  par  value  of  $5  per  share;  that  the  ma- 
jority of  this  stock  stood  on  the  books  of  the  company  in  the 
names  of  Riley,  Crawford,  and  the  Brunners,  the  first  and 
second  parties  to  the  contract,  and  that  the  legality  of  the 
issue  of  at  least  85,000  shares  of  this  stock  to  them  was  then 
being  investigated  in  the  supreme  court  of  the  state  of  New 
York;  that  Riley,  Crawford,  and  the  Brunners  owned  or  had 
standing  in  their  names  a  large  majority  of  the  stock  of  the 
corporation,  and  had  been  in  the  absolute  control  of  the  cor- 
poration; that  under  their  administration  the  company  had 
contracted  debts  exceeding  $45,000,  besides  mortgages  to  Glea- 
son  and  Costello  of  $85,000,  and  the  company  had  been  de- 
clared bankrupt  by  the  district  court  of  Cochise  county;  its 
property  was  taken  from  it  and  was  in  the  hands  of  the  trustee 
in  bankruptcy  and  was  about  to  be  sold  at  auction  and  the 
proceeds  distributed  to  its  creditors." 

"In  this  situation,"  say  the  appellants,  "the  evidence  shows 
the  stock  of  these  majority  stockholders,  whether  honestly  or 
dishonestly  acquired,  was  worthless,  and  not  worth  further 
litigation  over.  Moneuse  was  a  small  stockholder,  holding 
only  1,000  shares;  but  he  had  money  and  had  faith  in  the 
value  of  the  company's  property,  if  it  could  be  redeemed  and 
properly  managed,  and  by  the  contract  in  evidence  he  agreed 
that,  if  these  majority  stockholders  would  turn  over  to  him 
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by  means  of  surrender  to  the  company  and  reissue  to  him  so 
much  of  their  holdings  of  stock  as  would  amount  to  fifty  per 
cent  of  the  stock  of  the  company,  and  place  him  in  the  com- 
plete control  of  the  company  by  the  election  of  directors  and 
officers  of  his  choice,  he  would  'advance'  (loan)  to  the  com- 
pany sufficient  money  to  pay  its  debts,  restore  its  property 
to  it,  and  pay  its  operating  expenses  for  three  years,  believing 
that  in  that  time  he  could  place  it  on  a  paying  basis." 

The  essential  provisions  of  the  contract  follow:  ''First: 
The  party  of  the  third  part  shall  provide  and  supply,  on  or 
before  the  twentieth  day  of  June,  1903,  a  sufficient  sum  of 
money  to  pay  off  and  discharge  all  of  the  just  debts  due  or 
owing  by  the  said  company  and  in  addition  thereto,  as  required 
from  time  to  time,  sufficient  funds  to  enable  the  said  com- 
pany to  work  and  operate  the  claims  and  mines  which  have 
been  heretofore  operated  by  it,  and  agrees  to  apply  the  said 
moneys  to  the  payment  and  discharge  of  the  said  debts,  and 
for  a  period  not  exceeding  three  years,  to  the  working  and 
operation  of  the  said  claims,  until  the  said  claims  shall  yield 
sufficient  returns  to  pay  for  working  and  operating  the  same ; 
procuring  said  bankruptcy  and  other  legal  proceedings  against 
said  company  to  be  dismissed  and  terminated  and  said  com- 
pany to  be  restored  to  the  title  and  possession  of  its  property, 
free  and  clear  except  as  to  alleged  mortgages  made  to  Gleason 
and  Costello,  now  in  litigation ;  said  funds  to  be  so  applied  as 
soon  as  all  the  terms  and  conditions  of  this  agreement  shall 
have  been  fully  carried  out,  and  complied  with  by  the  parties 
of  the  first  and  second  parts,  and  the  actions  of  the  parties  of 
the  first  and  second  parts  in  carrying  out  and  complying  with 
the  same  shall  have  been  in  all  respects,  as  far  as  necessary 
for  the  purposes  hereof,  ratified,  confirmed  and  adopted  as 
and  for  the  act  of  the  said  Copper  Belle  Mining  Company, 
by  the  directors  and  stockholders  thereof.  .  .  . 

"Sixth:  It  is  further  agreed  by  all  the  parties  hereto  that 
the  said  company  shall  issue  and  deliver  to  the  party  of  fhe 
third  part,  the  treasury  shares  of  the  capital  stock  of  the  said 
company  which  shall  be  equal  to  fifty  (50  per  cent)  per  cent 
of  the  total  authorized  capital  stock  of  the  said  company, 
provided  for  in  the  fourth  clause  hereof,  less  the  amount  of 
the  holding  of  the  party  of  the  third  part,  in  consideration 
of  the  advance,  by  the  party  of  the  third  part,  of  the  moneys 
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which  are  to  be  paid  and  advanced  by  him,  as  above  provided 
for,  and  without  further  consideration  whatsoever.'! 

"Tenth:  It  is  further  agreed  by  all  the  parties  hereto  that 
such  resolutions  as  may  be  necessary  or  proper  to  carry  out 
and  have  performed  on  the  part  of  the  parties  hereto,  or  on 
the  part  of  the  said  Copper  Belle  Mining  Company,  the  terms 
and  provisions  of  this  agreement,  and  all  of  them,  to  the 
true  intent  and  purpose  thereof,  shall  be  submitted  to  and 
adopted  by  the  new  board  of  directors,  and  by  the  stock- 
holders of  the  said  company,  at  meetings  of  the  said  board  of 
directors  and  stockholders  to  be  forthwith  called  for  that  pur- 
pose, and  each  of  the  parties  hereto  hereby  covenants  and 
agrees  that  he  will  give  his  best  effort,  aid  and  endeavor,  and 
his  votes,  to  procure  the  adoption  of  the  said  resolution." 

The  interpretation  of  the  contract  is  not  without  difficulty. 
Webster  defines  the  noun  "advance0  as  a  "furnishing  of 
something  before  an  equivalent  is  received,  or  on  loan.  In  the 
case  of  an  'advance'  as  distinguished  from  an  'advancement,' 
there  arises  the  relation  of  debtor  and  creditor,  or  else  the 
advance  is  in  the  nature  of  an  absolute  gift."  See,  also, 
Universal  Dictionary;  Black's  Law  Dictionary.  That  "ad- 
vance" has  no  such  certain  meaning  as  would  enable  the  court 
to  determine  the  sense  in  which  it  was  used  by  the  parties  to 
the  contract,  without  examining  the  contract  as  an  entirety 
and  perhaps  seeking  the  aid  of  the  surrounding  circumstances 
and  the  practical  construction  of  the  contract  by  the  parties, 
is  shown  by  the  varied  meanings  given  to  the  word  in  Hender- 
son v.  Ries,  108  Fed.  709,  47  C.  C.  A.  625  >  Morrow  v.  Turney, 
35  Ala.  131 ,  Nolan  v.  Bolton,  25  Ga.  352 ,  Windsor  Bargain 
House  v.  Watson,  148  N.  C.  295,  62  S.  E.  305 ,  Carpenter  v. 
Tlagge,  192  111.  82,  61  N.  E.  530,  Fisher  v.  Parr,  92  Md.  245, 
48  Atl.  621,  State  v.  Rice,  43  &  C.  200,  20  S.  E.  986,  and 
Kinney  v.  Hynds,  7  Wyo.  22,  49  Pac.  403,  52  Pac.  1081.  In 
determining  its  meaning  as  used  in  this  contract,  it  is  signifi- 
cant to  note  that  the  contract  is  between  stockholders  of  a  cor- 
poration, that  the  corporation  is  not  a  party  thereto,  although 
it  is  contemplated  that  its  assent  would  be  later  obtained,  and 
that  the  resolution  assenting  to  the  contract  is  not  before  us, 
notwithstanding  counsel  have  stipulated  that  the  record  con- 
tains all  minutes  essential  to  a  determination  of  the  case. 
The  obligation  is    now   sought  to  be   enforced   against  the 
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Arizona  corporation,  the  successor  in  interest  of  the  West 
Virginia  corporation.  Regarding  the  Arizona  company  as 
identical  in  interest,  it  is  entitled  in  the  interpretation  of  this 
contract  to  the  benefit  of  the  principle  that,  where  a  party 
takes  an  agreement  prepared  by  another  and  upon  its  faith 
incurs  obligations,  he  should  have  it  construed  favorably  to 
himself.  Noonan  v.  Bradley,  76  U.  S.  394,  19  L.  Ed.  757 ; 
Garrison  v.  United  States,  7  Wall.  688,  19  L.  Ed.  277.  Nor 
do  we  think  the  rule  less  pertinent  because  the  intervener  was 
a  party  to  the  preparation  of  the  contract.  He  is  here  de- 
fending in  the  right  of  the  corporation  and  for  its  benefit. 

Another  principle  made  use  of  in  the  Noonan  case,  supra, 
is  likewise  applicable:  That,  "when  an  instrument  is  sus- 
ceptible of  two  constructions,  the  one  working  injustice  and 
the  other  consistent  with  the  right  of  the  case,  that  one  should 
be  favored  which  standeth  with  the  right.' ' 

The  construction  asked  for  by  the  appellant  means  that  the 
parties  to  the  contract  contemplated  the  giving  to  Mr.  Moneuse 
the  majority  of  the  stock  of  a  corporation  owning  a  property 
"of  great  value,  and  which  should  yield  large  profits/ '  condi- 
tioned that  he  loan  the  company  money  to  pay  off  debts  ap- 
proximating $50,000,  and  during  the  succeeding  three  years 
such  further  funds  to  place  the  property  on  a  paying  basis  as 
he  saw  fit,  at  the  end  of  which  time,  in  the  event  the  corpora- 
tion did  not  repay  the  loan,  the  entire  property  was  to  be 
subject  to  the  legal  enforcement  of  the  debt.  The  construction 
contended  for  by  appellees  means  the  giving  of  the  majority 
of  the  stock  of  the  corporation  to  Mr.  Moneuse  in  considera- 
tion of  the  furnishing  of  such  moneys,  in  the  expectation 
that  the  stock  of  all  concerned  would  thereby  be  made  per- 
manently valuable.  There  is  no  question  but  that  the  first 
construction  would  place  the  corporation  at  the  mercy  of  Mr. 
Moneuse,  resulting  in  injustice;  the  second  to  justice. 

The  argument  of  appellants  that  it  is  not  unusual  to  place 
no  exact  limit  upon  the  amount  of  future  advances  or  loans 
to  be  made,  because  repayment  being  stipulated  for  or  con- 
templated, the  amount  advanced,  within  reasonable  limits,  is 
not  material,  but  it  is  unthinkable  that  a  purchase  of  property 
should  be  made  and  the  purchase  price  remain  an  unascer- 
tained amount,  does  not  carry  conviction.  As  applied  to  ordi- 
nary business  transactions  in  properties!  the  values  of  which 
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are  ascertainable  and  stable,  there  is  much  force  in  the  con- 
tention. Here,  however,  the  entire  enterprise  was  speculative. 
The  value  of  the  mine,  believed  to  be  large,  was  unknown  and 
unknowable.  The  rewards  of  a  successful  venture  might  be 
enormous.  The  amount  of  the  advances  immediately  to  be 
made,  though  in  fact  large,  were  to  the  supposed  value  rela- 
tively small.  The  future  expenditures  were  dependent,  not 
upon  the  demands  of  others,  but  wholly  upon  the  will  of  Mr. 
Moneuse,  by  virtue  of  his  absolute  control  of  the  corporation, 
the  obtaining  of  which  was  required  by  him  as  a  condition 
to  any  advance.  The  fact  that  he  subsequently  evidenced  his 
faith  by  the  large  sums  of  money  expended  speaks  loudly  of 
his  confidence  in  the  property  and  his  willingness  to  speculate 
on  a  fortunate  outcome.  Viewed  as  a  contract  dealing  with 
a  speculative  venture,  its  terms  construed  as  a  stock  purchase 
evidence  no  folly  upon  his  part,  nor  are  they  inequitable  or 
unusual. 

The  appellants  lay  much  stress  upon  a  resolution  of  the 
stockholders  adopted  in  February,  1904,  wherein  the  thanks 
of  the  company  were  extended  to  Mr.  Moneuse  for  his  liber- 
ality in  making  the  loan  necessary  to  secure  the  discharge  in 
bankruptcy.  It  appears,  however,  that  at  the  same  meeting 
a  resolution  dealing  with  the  subject  of  the  transfer  of  the 
property  of  the  West  Virginia  corporation  to  the  Arizona 
corporation  was  introduced,  which  contained  a  recitation  of 
the  same  loan,  and  provided  that  the  property  should  be  trans- 
ferred to  the  Arizona  corporation,  upon  condition  that  "the 
said  Copper  Belle  Mining  Company  of  Arizona  shall  assume 
and  discharge  the  indebtedness  of  that  company  to  Elie  J. 
Moneuse,  which  is  above  referred  to."  To  the  part  of  the 
resolution  relative  to  the  loan  and  the  refund  of  the  money 
advanced  to  Mr.  Moneuse,  protest  was  entered,  but  the  resolu- 
tion carried.  Subsequently,  and  at  the  next  annual  stock- 
holders' meeting,  that  portion  of  the  resolution  making  use 
of  the  word  "loan"  and  subjecting  the  Arizona  company  to 
the  payment  of  it  was  expressly  rescinded;  the  recitation  be- 
ing that  "it  is  deemed  expedient,  .  .  .  owing  to  a  misunder- 
standing on  the  part  of  some  of  the  stockholders,  that"  those 
portions  be  withdrawn  and  rescinded.  In  the  light  of  this 
action  with  respect  to  the  conditions  under  which  the  property 
was  to  pass  from  the  West  Virginia  company  to  'the  Arizona 
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corporation,  the  general  resolution  of  thanks  for  the  loan 
passed  prior  thereto,  though  itself  unrescinded,  can  have  but 
little  weight  as  a  practical  construction  of  the  contract  favor- 
able to  appellants.  Mr.  Moneuse's  explanation  of  his  con- 
sent to  the  rescission  of  that  portion  of  the  resolution  claimed 
to  be  a  practical  construction  of  the  contract  is  that  it  was 
done  at  his  own  suggestion,  because  certain  stockholders 
pointed  out  that  they  felt  that  he  should  not  claim  any  moneys 
advanced  to  the  company  until  the  expiration  of  the  three 
years  called  for  by  the  contract  referred  to,  and  that  it 
would,  in  their  opinion,  unfairly  place  the  new  company  at 
his  mercy,  if  the  conveyance  from  the  old  company  to  the 
new  company  should  be  made  upon  the  basis  of  the  recogni- 
tion of  a  debt  then  immediately  enforceable.  He  says  he 
told  these  gentlemen  that  as  he  meant  to  live  up  to  his  contract 
he  was  perfectly  content,  in  order  to  show  them  that  he  was 
acting  in  entire  good  faith,  not  to  press  the  claim  until  the 
three-year  period  had  expired,  and  he  therefore  caused  the 
rescission  of  the  resolution.  He  further  says  that  so  far  as  he 
was  aware,  until  the  suit  was  commenced,  there  was  no  sug- 
gestion that  his  advances  were  not  loans. 

We  find  great  difficulty  in  reconciling  this  explanation  with 
other  portions  of  Mr.  Moneuse's  deposition.  In  exhibit  "A" 
attached  to  the  deposition  is  his  statement  as  treasurer  for 
the  year  ending  April,  1905,  wherein  appears  the  item,  "By 
allowance  made  by  B.  J.  Moneuse,  for  transferring  to  him 
99,002  shares  of  the  stock  of  the  Copper  Belle  Mining  Co.  of 
Arizona,  $40,000. f '  Of  this  item  Mr.  Moneuse  has  the  follow- 
ing explanation:  "This  .  .  .  allowance  of  $40,000  which  ap- 
pears upon  exhibit  'A,'  and  which  I  made  because  it  was 
urged  by  the  minority  stockholders  that  I  ought  to  take  the 
majority  stock  transferred  to  me  at  some  substantial  figure, 
and  to  that  extent  ought  not  to  consider  the  sums  paid  by  me 
as  advances  and  loans  to  the  company.  It  was  thereupon 
agreed  that  I  should  call  this  sum  $40,000.  I  therefore  made 
this  credit  for  this  reason,  and  all  stockholders  were  content 
that  the  sum  of  $40,000  should  be  regarded  as  paid  for  the 
stock,  and  that  the  rest  of  the  sums  paid  by  me  should  be 
treated  as  advances  and  loans.  This  was  an  oral  agreement 
made  between  me  and  the  rest  of  the  stockholders  after  I 
extricated  the  company  from  bankruptcy.    This  concession 
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was  made  by  me  for  the  sake  of  harmony  and  peace  for  the 
future  welfare  of  the  company." 

It  would  seem  that  it  could  be  hardly  possible  that  he  con- 
ceded to  the  stockholders  $40,000  of  such  advances  as  a  pur- 
chase price  of  stock  without  being  in  some  way  informed 
that  there  was  a  contention  as  to  whether  any  part  of  the  ad- 
vances were  loans.  If  he  knew  that  such  contention  existed, 
it  is  significant  that  during  all  the  years  following,  advancing, 
as  he  did,  large  sums  from  time  to  time,  there  is  no  subse- 
quent reference  in  the  minutes  of  the  stockholders'  meetings 
of  either  the  West  Virginia  or  Arizona  corporation,  nor  in 
the  motions  adopting  the  various  treasurer's  reports,  ac- 
knowledging the  advances  as  loans. 

The  construction  of  the  contract  by  the  trial  court,  declin- 
ing to  give  to  the  word  "advance"  the  meaning  of  "loan," 
was  correct.     The  judgment  of  the  trial  court  is  affirmed. 

KENT,  C.  J.,  and  DOAN  and  DOE,  JJ.,  concur. 


[Criminal  No.  293.     Filed  March  27,  1911.] 
[114  Pac.  974.] 

WALTER  SHARP,  Defendant  and  Appellant,  v.  TERM- 
TORY  OF  ARIZONA,  Respondent. 

i.  xkdictment  and  INFORMATION — Place  of  Offense. — An  indictment 
charging  the  commission  of  murder  in  a  certain  county  need  not 
state  in  what  particular  portion  of  the  county  the  crime  was  com- 
mitted. 

2.  Criminal  Law — Continuance — Absent  Witnesses — Affidavits — 
Sufficiency. — A  continuance  in  a  criminal  case  on  the  ground  of 
absent  witnesses  was  properly  refused,  where  the  affidavits  support- 
ing the  motion  stated  no  facts  from  which  the  court  could  determine 
either  whether  the  testimony  of  the  witnesses  was  material  er 
whether  there  was  any  reasonable  probability  that  the  attendance  ef 
such  witnesses  might  be  secured  at  a  subsequent  term. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Second  Judicial  District,  in  and  for  Cochise  County.  Fletcher 
M.  Doan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
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E.  N.  French,  for  Appellant. 

John  B.  Wright,  Attorney  General,  for  Respondent. 

DOE,  J. — Walter  Sharp  was  found  guilty  of  murder  of  the 
first  degree,  and  sentenced  to  the  territorial  prison  for  life. 
From  the  judgment  of  conviction,  he  has  appealed. 

Of  the  numerous  assignments  of  error,  but  two  are  discussed 
in  appellant's  brief.  The  overruling  of  appellant's  demurrer 
to  the  indictment  is  assigned  as  error,  on  the  ground  that  the 
indictment,  which  charges  the  crime  to  have  been  committed 
1  'at  the  county  of  Cochise,  said  territory  of  Arizona,"  is  de- 
fective in  failing  to  state  in  what  particular  portion  of  Cochise 
county  the  crime  was  committed.  This  contention  is  obviously 
without  merit. 

The  remaining  assignment  discussed  is  based  upon  the  over- 
ruling of  defendant's  motion  for  a  continuance  based  on  the 
ground  of  absent  witnesses.  The  affidavits  of  the  defendant 
and  his  counsel  were  presented  in  support  of  the  motion.  No 
facts  are  stated  in  either  affidavit  from  which  the  court  could 
determine  either  whether  the  testimony  of  the  witnesses  in 
question  was  material  or  whether  there  was  any  reasonable 
probability  that  the  attendance  of  such  witnesses  might  be 
secured  at  a  subsequent  term.  Owing  to  the  omission  of  these 
essential  requirements,  the  motion  was  properly  overruled. 

An  examination  of  the  remaining  assignments  shows  them 
to  be  equally  destitute  of  merit. 

No  error  appearing,  the  judgment  of  the  district  court  is 
affirmed. 

KENT,  C.  J.,  and  DOE,  CAMPBELL,  and  LEWIS,  JJ., 
concur. 

XHI  Axil.— 27 
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[Criminal  No.  292.    Filed  March  27,  1911.] 
[114  Pae.  1129.] 

JUAN  EODRIQUEZ,  Defendant  and  Appellant,  v.  TERRI- 
TORY OP  ARIZONA,  Respondent. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  Graham  County.  E.  W. 
Lewis,  Judge.    Affirmed. 

A.  C.  Baker  and  John  McGowan,  for  Appellant. 

John  B.  Wright,  Attorney  General,  for  Respondent. 

PER  CURIAM. — The  same  facts  exist  in  this  case  as  in 
the  case  of  Rose  v.  Territory,  ante,  p.  268, 108  Pac.  1134.  The 
judgment  of  the  district  court  is  reversed  for  lack  of  suffi- 
cient competent  evidence  of  guilt  to  sustain  the  verdict,  and 
the  defendant  ordered  discharged  from  custody. 

DO  AN,  J.,  concurs  in  the  result..  LEWIS,  J.,  not  sitting. 


[Civil  No.  1176.    Filed  March  27,  1911.] 
[115  Pac  73.] 

THE  BANK  OF  ARIZONA,  Defendant  and  Appellant,  ▼. 
THE  THOMAS  HAVERTY  COMPANY,  Plaintiff  and 
Appellee. 

L  Mechanics'  Liens — Assignment  of  Lien — Construction  of  Con- 
tract.— Plaintiff,  the  holder  of  a  mechanic's  lien  in  the  nun  of 
$14,306,  to  foreclose  which  a  suit  was  pending,  and  defendant,  the 
holder  of  a  mortgage  on  the  property,  entered  into  a  contract  pro- 
viding that  defendant  would  purchase  "the  plaintiff's  said  demand 
and  claim  of  lien,"  plaintiff  to  prosecute  his  suit  to  judgment  and 
assign  the  judgment  obtained  to  defendant,  for  which  defendant 
would  pay  plaintiff  $9,313.90,  being  the  amount  claimed  by  plain- 
tiff less  $4,922.10,  the  value  of  certain  boilers  and  heating  apparatus 
in  the  construction  of  the  building,  which  boilers  and  heating 
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apparatus  plaintiff  should  be  at  liberty  to  remove  from  the  building 
if  it  could  be  done  without  injury.  Plaintiff  prosecuted  the  suit 
and  recovered  judgment  in  the  sum  of  $12,429.22,  and  obtained  a 
decree  of  foreclosure.  Held,  that  a  contention  that  the  contract  was 
conditional,  in  that  it  was  not  to  be  operative  unless  the  boilers 
could  be  removed  without  injury  to  the  building,  and  that  the  amount 
of  the  judgment  showed  that  this  condition  had  not  been  performed, 
could  not  be  sustained,  since  the  contract  imported  no  agreement 
or  guaranty  that  the  judgment  should  be  in  any  particular  amount, 
and  hence  defendant  was  not  excused  from  performance. 

2.  Same — Same — Same. — Such  agreement  for  the  transfer  of  the  me- 
chanic's lien  claim  having  been  made  at  a  time  when  the  parties  to 
the  agreement  were  uncertain  as  to  the  right  of  priority  between  the 
lien  claim  and  the  mortgage,  defendant  was  not  excused  from  per- 
formance by  the  fact  that  the  judgment  foreclosing  the  lien  decreed 
that  it  was  inferior  to  the  mortgage. 

8.  Appeal  and  Error — Review — Questions  of  Fact. — A  verdict  based 
on  conflicting  evidence  will  not  be  disturbed  on  appeal. 

4.  Same — Harmless  Error— Improper  Argument  or  Counsel. — Where 
the  authority  of  certain  attorneys  to  represent  defendant  in  respect 
U  a  contract  was  in  issue,  a  statement  by  plaintiff's  counsel  in  argu- 
ment that  such  authority  might  perhaps  have  been  proved  by  letters 
that  passed  between  defendant  and  the  attorney,  and  that  plaintiff 
had  tried  to  get  these  letters,  but  defendant's  counsel  had  refused 
to  produce  them  upon  the  ground  that  they  were  privileged  com- 
munications between  attorney  and  client,  and  the  court  so  ruled, 
and  that  plaintiff  was  compelled  to  resort  to  other  evidence,  though 
perhaps  improper,  was  not  reversible  error. 

C.  Trial — Improper  Argument  —  Instructions  by  Court.  —  Where 
plaintiffs  demanded  the  production  of  letters  written  by  defendant 
to  their  attorneys,  in  order  to  prove  the  agency  of  the  attorneys 
in  respect  to  the  contract  involved  in  the  action,  and  defendant's 
counsel  refused  to  produce  the  letters  on  the  ground  that  they  were 
privileged  communications,  and  such  refusal  was  sustained  by  the 
court,  a  statement  by  plaintiff's  counsel  in  argument  that  such  letters 
would  perhaps  have  proved  such  agency,  and  that  defendant's  coun- 
sel had  refused  to  produce  them  on  the  ground  that  they  were  privi- 
leged, and  that  the  court  so  held,  and  that  plaintiff  was  compelled 
to  resort  to  other  evidence,  though  improper,  was  not  prejudicial, 
where  the  court  instructed  that  no  inference  could  be  drawn  by  the 
jury  from  the  exclusion  of  the  letters  that  they  contained  any  evi- 
dence that  would  tend  to  establish  agency. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Third  Judicial  District,  in  and  for  Maricopa  County.  Ed- 
ward Kent,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
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Robert  E.  Morrison  and  Kibbey,  Bennett  ft  Bennett,  for 
Appellant. 

Alexander  ft  Christy  and  Alfred  Franklin,  for  Appellee. 

DOAN,  J.— On  March  18,  1910,  the  appellee,  as  plaintiff, 
brought  suit  against  the  appellant  in  the  district  court  of 
Maricopa  county,  and  alleged  in  its  complaint  that  in  Febru- 
ary, 1908,  plaintiff  had  a  claim  against  one  John  Noble  in  the 
sum  of  $14,306  for  materials  and  labor  furnished  in  the  con- 
struction of  the  Noble  Building  in  Phoenix,  Arizona,  which 
claim  was  secured  by  a  lien  theretofore  perfected  on  the  build- 
ing and  the  lots  on  which  the  same  was  situated,  and  by  suit 
instituted  on  such  claim  in  March,  1908,  in  the  district  court 
of  Maricopa  county;  that  at  the  time  of  the  institution  of 
said  action  Hugo  Richards  held  a  mortgage  upon  the  said 
premises ;  that  the  loan  secured  by  said  mortgage  was  made  by 
the  Bank  of  Arizona,  the  appellant  herein,  and  that  the  note 
and  mortgage  were  taken  in  the  name  of  Hugo  Richards  for 
the  use  and  benefit  of  the  said  bank,  as  the  real  party  in  inter- 
est ;  that  while  the  said  action  was  pending,  about  the  thirtieth 
day  of  November,  1908,  the  defendant  bank  offered  to  pur- 
chase "the  plaintiff's  said  demand,  and  claim  for  lien  there- 
for, and  promised  that  if  the  plaintiff  would  agree  to  sell  to 
the  said  defendant  its  said  demand  and  claim  for  lien,  and 
would  promise  and  agree  to  prosecute  its  said  suit  thereon  to 
judgment,  and  would  promise  and  agree  to  thereafter  assign 
the  same  to  the  said  defendant,  that  it,  the  said  defendant, 
would  buy  the  plaintiff's  said  demand  and  claim  of  lien  of 
the  said  plaintiff,  and  would  pay  to  the  plaintiff  therefor  the 
sum  of  $9,313.90  at  the  time  of  the  assignment  of  said  judg- 
ment to  the  defendant ;  the  said  sum  of  $9,313.90  being  then 
the  amount  claimed  by  said  plaintiff  as  a  lien  upon  the  said 
Noble  Building,  less  the  sum  of  $4,992.10,  the  said  sum  of 
$4,992.10  being  the  value  of  two  certain  boilers  and  a  certain 
heating  apparatus  and  certain  tools  furnished  and  delivered 
by  the  plaintiff  and  used  in  and  toward  the  erection,  construc- 
tion, and  completion  of  the  said  Noble  Building,  and  for  which 
the  plaintiff  claimed  a  lien  upon  said  building  and  the  lots 
of  land  upon  which  the  same  is  situated,  and  which  said  boilers, 
heating  apparatus,  and  tools  the  plaintiff  should  be  at  liberty 
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to  remove  from  the  said  Noble  Building,  if  the  same  could 
be  done  without  injury  thereto;  that  thereupon  the  plaintiff 
then  and  there  did  promise  and  agree  with  the  defendant  to 
sell  to  the  said  defendant  its  said  demand  against  the  said 
John  Noble  and  its  said  claim  for  lien  upon  said  premises, 
and  did  promise  and  agree  to  prosecute  the  said  action,  and 
agree  to  assign  said  judgment  recovered  therein  to  this  de- 
fendant.' '  The  complaint  then  alleges  prosecution  of  said 
action  by  the  plaintiff,  recovery  of  judgment  therein  in  the 
sum  of  $12,429.22,  together  with  a  foreclosure  of  the  lien,  the 
offer  of  plaintiff  to  assign  the  said  judgment  to  the  defendant, 
the  refusal  of  the  defendant  to  accept  same  or  pay  therefor, 
and  the  tender  of  such  assignment  in  court.  Defendant  de- 
murred generally  to  the  complaint,  entered  a  general  denial, 
and  alleged  failure  to  perform  by  reason  of  the  amount  of  the 
judgment  being  $12,429.22,  and  the  fact  that  the  lien  estab- 
lished by  the  judgment  was  decreed  to  be  subject  to  the  de- 
fendant's mortgage  as  a  prior  lien.  The  case  was  tried  to  a 
jury,  which  returned  a  verdict  in  favor  of  the  plaintiff  for 
$9,313.90,  in  accordance  with  which  verdict  the  court  rendered 
judgment  for  that  amount  against  the  defendant  in  favor  of 
the  plaintiff.  From  this  judgment  and  the  denial  of  a  mo- 
tion for  a  new  trial,  the  defendant  has  appealed. 

It  is  assigned  as  error : 

First.  "That  the  court  overruled  the  appellant's  demurrer 
to  the  complaint  because  upon  the  facts  stated  in  the  complaint 
the  alleged  contract  by  which  it  was  claimed  the  appellant 
agreed  to  purchase  the  judgment  thereafter  to  be  obtained  by 
the  appellee  (the  Haverty  Company)  was  wholly  without  con- 
sideration, that  the  consideration  therefor  had  wholly  failed, 
and  that  appellee  had  not  performed  his  part  of  the  alleged 
agreement."  The  argument  in  support  of  this  assignment  is 
made  entirely  upon  the  ground  of  failure  of  consideration. 
It  is  conceded  that  the  mutual  promises  were  each  the  con- 
sideration for  the  other,  but  it  is  claimed  that  there  was  a 
failure  of  consideration  by  reason  of  the  judgment  recovered 
in  the  case  being  $12,429.22.  Appellant  urges  in  support 
of  this  assignment  the  argument  that  the  contract  alleged  in 
the  complaint  was  a  conditional  one,  that,  if  certain  boilers 
could  be  removed  from  the  building,  the  claim  was  to  be  re- 
duced to  $9,313.90,  and  if  so  reduced  the  judgment  secured 
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on  said  claim  should  be  assigned  to  the  bank.  The  extract 
from  the  complaint,  supra,  alleges  that  the  offer  on  the  part 
of  the  defendant  was  to  pay  $9,313.90  for  the  $14,306  "  de- 
manded and  claim  of  lien  therefor,"  and  that,  if  the  boilers, 
heating  apparatus,  and  tools  which  represented  the  other 
$4992.10  could  be  removed  from  the  building  without  injury 
thereto,  the  plaintiff  was  at  liberty  to  remove  them;  the  in- 
ference being  that,  unless  such  removal  could  be  made  without 
injury  to  the  building,  they  would  remain  therein.  The  argu- 
ment in  support  of  the  failure  of  consideration  is  refuted  by 
the  language  of  the  allegation  in  the  complaint  that  if  the 
plaintiff  should  "  prosecute  its  said  suit  thereon  to  judgment 
and  would  promise  and  agree  thereafter  to  assign  the  same 
to  the,  said  defendant/ '  there  being  no  agreement  or  guaranty 
as  to  the  exact  amount  of  the  judgment,  other  than  that  it 
should  be  the  judgment  recovered  in  that  case. 

Second,  (a)  "That  the  evidence  showed  that  the  appellee 
had  not  performed  its  part  of  the  alleged  agreement  in  that 
it  obtained  a  judgment  for  $12,429.22,  instead  of  $9,313.90, 
as  the  alleged  agreement  provides,  and  that  the  judgment  re- 
covered by  the  Haverty  company  (appellee)  established  the 
lien  thereof  as  inferior  and  subordinate  to  that  of  Hugo 
Richards,  the  representative  of  the  bank  (appellant),  instead 
of,  as  it  was  claimed  by  appellant  to  be,  superior  to  that  of 
Richards  (the  bank)."  Again,  the  appellant  ignores  the 
plain  language  of  the  alleged  agreement,  and  bases  its  as- 
signment upon  a  provision  that  is  not  included  in  its  terms, 
and  cannot  be  inferred  therefrom.  The  alleged  agreement 
(above  cited)  does  not  provide  for  a  judgment  for  $9,313.90, 
or  any  other  definite  sum.  Neither  does  it  provide  that  the 
lien  thereof  should  be  decreed  to  be  superior  to  that  of  Rich- 
ards. The  deal  seems  to  have  been  made  because  of  the  un- 
certainty as  to  the  priority  of  the  lien.  It  was  contended  by 
counsel  for  the  bank  that  the  lien  was  inferior  to  that  of 
Richards,  and  by  counsel  for  the  Haverty  company  that  it  was 
superior  thereto.  Neither  party  appeared  to  be  confident  of 
the  correctness  of  his  position.  This  uncertainty  resulted  in 
the  compromise  by  which  the  Haverty  company  would  receive 
a  sum  less  than  its  full  claim,  and  the  chance  of  being  able 
to  remove  and  retain  the  material  representing  part  of  the 
balance,  and  the  bank  would  avoid  the  danger  of  having  to 
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pay  more  than  the  cost  of  that  part  of  the  materials  furnished 
that  it  could  use  to  advantage  under  the  modified  plans  for 
completion  of  the  building  they  were  then  acquiring  under 
foreclosure  proceedings.  If  the  counsel  for  the  bank  had 
felt  certain  that  the  lien  of  the  claim  was  superior  to  the  mort- 
gage lien,  they  would  probably  have  been  willing  to  pay  the 
face  value  of  the  claim.  If  counsel  for  the  Haverty  Company 
had  felt  certain  of  the  priority  of  the  lien  over  that  of  the 
mortgage,  they  would  not  have  sold  it  nor  agreed  to  sell  it 
for  less  than  the  full  face  thereof,  $14,306.  (b)  "That  the 
verdict  of  the  jury  is  not  supported  by  the  evidence,  in  this: 
that  the  evidence  fails  to  show  the  agency  of  Armstrong  & 
Lewis,  or  either  of  them,  to  enter  into  an  agreement  to  pur- 
chase the  Haverty  claim.' '  This  issue  was  presented  by  the 
court  to  the  jury  as  a  question  of  fact,  and  they  were  fully 
instructed  by  the  court  that,  unless  the  agency  of  Armstrong 
&  Lewis  or  the  ratification  by  the  defendant  bank  of  this  deal 
by  them  with  the  Haverty  company  was  established  to  their 
satisfaction  by  the  preponderance  of  the  evidence,  they  should 
find  for  the  defendant.  The  verdict  of  the  jury  on  this  issue 
based  upon  the  conflicting  evidence  in  the  case  will  not  be 
disturbed  by  this  court,  (c)  "That  the  evidence  was  not  suffi- 
cient to  prove  that  the  alleged  agreement  had  in  fact  been 
entered  into  because  some  of  its  terms  had  not  been  assented 
to."  Here  again  the  jury  have  differed  with  the  appellant 
as  to  the  sufficiency  of  the  evidence,  after  having  heard  it 
from  the  witnesses  and  having  been  fully  instructed  relative 
thereto  by  the  court. 

Third.  "That  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial  because  of  the  improper  comments  by 
counsel  for  the  appellee  in  his  argument  to  the  jury,  in  the 
statement  that  'the  facts  that  Armstrong  &  Lewis,  attorneys 
for  the  defendant,  had  authority  to  enter  into  this  agreement 
(meaning  the  agreement  set  up  in  the  complaint)  from  their 
client  (meaning  the  defendant  herein)  might  perhaps  be 
proved  by  letters  that  may  have  passed  between  them.  We 
(meaning  the  plaintiff)  tried  to  get  these  letters,  but  they 
(meaning  the  counsel  for  defendant)  refused  to  produce  them 
upon  the  ground  that  they  were  privileged  because  they  were 
communications  between  attorney  and  client,  and  the  court  so 


424       Bank  of  Abizona  v.  Thomas  Haverty  Go.     [13  Axis. 

ruled.    We  therefore  have  to  resort  to  other  evidence,  as  to 
the  conduct  of  the  parties,'  etc." 

The  language  of  counsel,  while  the  propriety  of  it  might 
be  questioned,  does  not,  we  think,  constitute  reversible  error. 
It  might  be  entitled  to  be  considered  as  an  explanation  by- 
counsel  to  the  jury  of  their  failure  to  establish  agency  by  the 
best  evidence.  The  appointment  of  an  agent  or  the  direct 
statement  of  the  principal  authorizing  the  agent  to  act  as  such 
constitutes  the  best  evidence,  and  ordinarily,  if  obtainable, 
can  be  introduced  in  evidence  to  show  agency.  In  this  case, 
Armstrong  &  Lewis,  who  are  claimed  to  have  been  the  agents 
of  the  bank,  were  the  attorneys  of  the  bank  in  the  litigation 
relative  to  the  entire  subject  matter  here  in  issue.  The  trial 
court  had  excluded  certain  letters  which  counsel  for  appellee 
contended  contained  authority  to  Armstrong  &  Lewis  to  act 
as  the  bank's  agents,  and  counsel  evidently  was  undertaking 
to  explain  to  the  jury  why  he  had  to  rely  upon  circumstantial 
rather  than  direct  evidence  of  agency.  The  instructions  of 
the  court  on  this  subject  were  very  clear  and  explicit  to  the 
effect  that  no  inference  could  be  drawn  by  the  jury  from 
the  exclusion  of  the  letters  that  they  contained  any  evidence 
that  would  tend  to  establish  agency,  but  that  their  exclusion 
was  simply  upon  the  theory  that  they  contained  privileged 
communications  between  client  and  counsel  which  rendered 
them  inadmissible. 

Fourth.  "That  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial  upon  the  ground  that  the  court  had 
denied  appellant's  motion  that  the  court  direct  the  jury  to  re- 
turn a  verdict  for  appellant  upon  the  conclusion  of  the  evi- 
dence offered  by  appellee." 

Fifth.  "That  the  court  erred  in  denying  appellant's  mo- 
tion upon  the  conclusion  of  the  introduction  of  all  the  evi- 
dence in  the  case  to  direct  the  jury  to  return  a  verdict  for 
the  appellant." 

These  two  assignments  may  be  considered  together  and  are 
untenable,  as  the  record  discloses  sufficient  evidence  to  war- 
rant the  submission  of  the  case  to  the  jury  to  determine  the 
facts,  and  likewise  sufficient  evidence  to  support  the  verdict 
of  the  jury  for  the  plaintiff  in  the  amount  claimed.  It  is  not 
necessary  to  cite  the  evidence,  or  even  extracts  from  it,  but  it 
will  suffice  to  say  that  the  testimony  of  Christy  is  sufficient  to 
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establish  the  transaction  claimed  with  Armstrong  &  Lewis, 
and  his  testimony,  with  that  of  other  witnesses,  established 
facts  tending  to  show  the  agency  of  Armstrong  &  Lewis  and 
the  recognition  of  snch  agency  by  the  bank. 

Sixth.  "That  the  court  erred  in  admitting  in  evidence  the 
declarations  of  Thomas  Armstrong  and  E.  W.  Lewis  as  to  their 
agency  for  the  appellant  to  make  the  agreement  sued  on." 

The  declarations  in  question  occurred  in  the  course  of  nego- 
tiations between  the  parties  and  were  not  admitted  to  prove 
agency,  but  for  the  purpose  of  showing  the  contract  between 
the  parties,  if  Armstrong  and  Lewis  had  authority  to  make 
it  on  behalf  of  the  appellant. 

No  error  appearing  in  the  record,  the  judgment  of  the  lower 
court  is  affirmed. 

CAMPBELL  and  DOE,  JJ.,  concur.  LEWIS,  J.,  being 
disqualified,  took  no  part  in  the  consideration  of  this  case. 


[Criminal  No.  296.    Filed  May  6,  1911.] 
[115  Pac  415.] 

MICHAEL  LEVY,  Defendant  and  Appellant,  y.  TERRI- 
TORY OP  ARIZONA,  Respondent. 

1.  Criminal  Law — Oram  Offenses — Rape. — On  a  trial  for  statutory 

rape,  with  the  consent  of  the  female  under  the  age  of  consent,  sub- 
sequent acts  of  intercourse  may  be  proved,  the  relations  of  the  par- 
ties having  been  continuous. 

2.  Eape — Evidence — Admissibility. — That  a  female  under  the  age  of 

consent  made  no  complaint  is  immaterial. 

3.  Criminal  Law — New  Trial — Misconduct  of  Jury. — Under  Penal 

Code  of  1901,  section  988,  subdivision  10,  a  new  trial  on  the  ground 
that  the  jurors  were  suppled  with  liquor  during  their  deliberation 
is  properly  denied,  where,  during  the  evening  after  they  had  retired 
to  deliberate,  a  few  bottles  of  beer  were  consumed  by  the  jurors,  who 
shortly  thereafter  retired  for  the  night,  and  agreed  on  a  verdict 
during  the  next  day. 

4.  Criminal  Law — New  Trial — Misconduct  of  Jury. — Under  Penal 

Code  of  1901,  section  988,  subdivision  14,  providing  that  the  mis- 
conduct of  a  jury  may  be  shown  by  the  voluntary  affidavit  of  a 
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juror,  a  new  trial  for  the  misconduct  of  the  jurors  as  disclosed  bj 
an  affidavit  of  a  juror,  averring  that  he  was  induced  to  find  accused 
guilty  through  fear  of  criticism  of  the  court,  should  a  verdict  of  ac- 
quittal be  rendered,  because  the  court  had  a  short  time  before  criti- 
cised another  jury  for  returning  a  verdict  of  acquittal,  and  that  the 
criticism  was  discussed  by  the  jury,  is  properly  denied,  where  the 
juror  in  a  subsequent  affidavit  averred  that  the  former  affidavit 
was  made  on  the  express  understanding  that  other  alleged  miscon- 
duct of  the  jury  would  not  be  presented,  and  other  jurors  averred 
that  the  matter  was  not  discussed  during  the  deliberation  of  the 
jury. 

APPEAL  from  a  judgment  of  the  District  Court  of  the 
Fifth  Judicial  District,  in  and  for  Graham  County.  B.  W. 
Lewis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

W.  C.  McFarland,  for  Appellant 

John  B.  Wright,  Attorney  General,  for  Respondent. 

CAMPBELL,  J. — Appellant  was  convicted  of  statutory 
rape.  The  intercourse  was  with  the  consent  of  the  female 
who  was  about  sixteen  years  of  age.  The  trial  court  declined, 
upon  appellant's  objection,  to  receive  direct  evidence  of  acts 
of  intercourse  occurring  subsequent  to  that  relied  upon  by  the 
territory,  which  is  alleged  to  have  been  on  August  30,  1908, 
but  admitted,  over  his  objection,  testimony  showing  the  gen- 
eral conduct  of  the  parties  toward  each  other  during  the  six 
months  after  August,  1908,  and  the  rulings  of  the  court  in 
admitting  this  testimony  are  assigned  as  error. 

While  the  witnesses  were  not  permitted  directly  to  testify 
that  other  acts  of  intercourse  were  accomplished,  the  only  in- 
ference to  be  drawn  from  the  testimony  is  that  the  relations 
of  the  parties  begun  in  August  continued  during  the  succeed- 
ing six  months,  and  the  question  really  presented  is  whether 
acts  of  sexual  intercourse,  consented  to  by  the  female,  occur- 
ring subsequent  to  that  relied  upon  by  the  prosecution,  may 
be  given  in  evidence.  Upon  this  question  the  courts  are  di- 
vided. Nearly  all  admit  evidence  of  such  acts  committed  prior 
to  the  one  relied  upon.  Texas  seems  to  be  nearly,  if  not 
quite,  alone  in  holding  that  neither  prior  nor  subsequent  acts 
may  be  shown.    In  view  of  the  thorough  discussion  of  the 
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subject  by  other  courts  and  by  text-writers,  we  do  not  under- 
take its  discussion  here,  but  simply  choose  the  rule  which  ap- 
pears to  us  to  be  supported  by  the  sounder  reasoning,  and 
which,  we  think,  is  that  subsequent  acts,  if  not  too  remote, 
may  be  shown.  This  rule  is  supported  by  numerous  authori- 
ties, among  others:  Woodruff  v.  State,  72  Neb.  815,  101  N.  W. 
114;  Smothers  v.  State,  81  Neb.  426,  116  N.  W.  152;  State  v. 
Sebastian,  81  Conn.  1,  69  Atl.  1054;  State  v.  Stone,  74  Kan. 
189,  85  Pac.  808 ;  State  v.  Simmons,  52  Wash.  132,  100  Pac. 
269;  State  v.  King,  117  Iowa,  484,  91  N.  W.  768;  State  v. 
Fetterly,  33  Wash.  599,  74  Pac.  810;  State  v.  Henderson 
(Idaho),  114  Pac.  30;  Lamphere  v.  State,  114  Wis.  193,  89 
N.  W.  128;  People  v.  Roller,  142  Cal.  624,  76  Pac.  501;  and 
People  v.  Soto,  11  Cal.  App.  431,  105  Pac.  420.  See,  also, 
Wigmore  on  Evidence,  pars.  398-402,  and  notes  to  People  v. 
Molineux,  62  L.  R.  A.  193,  and  Cecil  v.  Territory,  8  Am.  & 
Eng.  Ann.  Cas.  457.  In  this  case  the  evidence  shows  the  rela- 
tions of  the  parties  to  have  been  continuous  during  the  six 
months,  and  the  testimony  was  properly  admitted  as  within 
the  rule. 

Appellant  requested  the  court  to  instruct  the  jury  that  the 
fact  that  the  girl  made  no  complaint  is  a  circumstance  to  be 
taken  into  consideration  in  determining  the  weight  to  be  given 
her  testimony,  which  instruction  the  court  refused.  The 
fact  that  the  victim  of  an  outrage  makes  complaint  is  ad- 
mitted in  evidence  to  corroborate  her  testimony  that  she  did 
not  consent,  and  if  no  complaint  is  made  that  fact  may  be 
considered  in  determining  her  credibility  upon  that  point. 
Of  course,  the  reason  for  the  rule  wholly  fails  in  a  case  like 
the  one  before  us,  where  no  question  of  consent  is  involved. 
The  instruction  was  properly  refused.  State  v.  Oswalt,  72 
Kan.  84,  82  Pac.  586;  Loose  v.  State,  120  Wis.  115,  97  N.  W. 
526;  33  Cyc.  1469. 

In  support  of  his  motion  for  a  new  trial,  appellant  filed  affi- 
davits to  the  effect  that  during  their  deliberations  the  jurors 
were  supplied  with  intoxicating  liquors,  and  an  affidavit  of  a 
juror  named  English,  to  the  effect  that  he  was  induced  to  find 
the  defendant  guilty  through  fear  of  the  criticism  of  the  court, 
should  a  verdict  of  acquittal  be  returned ;  that  the  court  had 
shortly  before  criticised  and  discharged  a  jury  in  another 
case  for  returning  a  verdict  of  acquittal,  and  that  the  court's 
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action  was  discussed  by  the  jurors  in  this  case  and  their  action 
influenced  thereby.  The  affidavits  presented  merely  state 
that  during  the  evening,  after  the  jury  had  retired  to  de- 
liberate, several  bottles  resembling  beer  bottles  were  seen  on  a 
table  in  the  jury-room.  It  is  not  stated  that  the  jurors  were 
in  any  wise  intoxicated.  Members  of  the  jury,  in  affidavits, 
state  that  during  the  evening  a  few  bottles  of  beer  were  con- 
sumed by  them ;  that  only  a  small  quantity  was  taken  by  any- 
one, and  that  no  one  of  the  jury  was  even  slightly  affected 
by  the  liquor;  that  the  jurors,  shortly  after  consuming  the 
liquor,  retired  for  the  night,  and  that  the  verdict  was  agreed 
upon  and  rendered  during  the  next  day. 

Section  988  of  the  Penal  Code  of  1901  provides  that  a  new 
trial  shall  be  granted  "where  any  juror  at  any  time  during  the 
trial,  or  after  retiring,  may  have  become  so  intoxicated  as 
to  render  it  probable  his  verdict  was  influenced  thereby.  But 
the  mere  drinking  of  liquor  by  a  juror  shall  not  be  sufficient 
grounds  for  granting  a  new  trial."  It  is  apparent,  however 
much  those  in  charge  of  the  jury  are  censurable,  that  the 
motion  for  a  new  trial  upon  the  showing  made  is  without 
merit. 

In  refutation  of  the  statements  made  by  the  juror  English, 
the  territory  filed  the  affidavits  of  a  number  of  the  jurors, 
who  deny  that  the  matter  was  discussed  generally  by  the  jury, 
and  who  state  that  English  at  no  time  during  the  deliberation 
of  the  jury  expressed  any  fear  of  the  criticism  of  the  court, 
nor  any  doubt  of  the  defendant's  guilt,  but,  on  the  contrary, 
at  the  request  of  another  juror,  he  at  first  voted  a  blank  ballot 
so  that  discussion  might  be  had  on  the  merits  of  the  case  and 
thereafter  voted  guilty  on  every  ballot.  The  territory  also 
presented  an  affidavit  made  by  English,  in  which  he  explains 
his  reason  for  making  the  first  affidavit  by  saying  that  when 
he  learned  that  counsel  for  the  defendant  intended  to  file 
affidavits  to  the  effect  that  the  jurors. had  been  supplied  with 
liquor,  fearing  that,  should  it  be  disclosed  to  the  court  that  the 
jurors  had  consumed  liquor  while  deliberating  upon  the  ver- 
dict, it  would  bring  upon  them  the  censure  of  the  court,  he 
went  to  defendant's  counsel  and  volunteered  to  make  an  affi- 
davit upon  the  other  subject,  and  that  he  made  it  with  the 
express  understanding  that  the  liquor  matter  would  not  be 
presented  to  the  court.    Subdivision  14  of  section  988  of  our 
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Penal  Code  provides  that,  upon  a  motion  for  a  new  trial:  "It 
shall  be  competent  in  all  cases  to  prove  any  misconduct  of  the 
jury  by  the  voluntary  affidavit  of  a  juror  and  a  verdict  may  in 
like  manner  in  such  cases,  be  sustained  by  such  affidavit." 

Counsel  for  appellant  invites  us  to  pass  upon  the  propriety 
of  the  court's  action  in  criticising  the  jury  in  the  other  case, 
but  this  we  do  not  find  it  necessary  to  do.  In  a  case  such  as 
this,  it  is  impossible  for  the  territory  directly  to  refute  some 
of  the  statements  of  the  juror — those  concerning  the  state 
of  his  own  mind.  If  the  statute  is  to  be  construed  as  permit- 
ting a  verdict  to  be  impeached  by  the  affidavit  of  a  juror  as  to 
his  own  secret  misconduct,  which  is  very  doubtful,  the  trial 
court  did  not  abuse  its  discretion  in  refusing  a  new  trial  in 
this  case,  for  it  is  clear,  from  a  consideration  of  the  entire 
record,  including  the  juror's  affidavit  last  made,  that  the 
statements  contained  in  the  first  affidavit  are  not  entitled 
to  much  weight. 

No  error  appearing  in  the  record,  the  judgment  of  the  dis- 
trict court  is  affirmed. 

KENT,  C.  J.,  and  DOE,  J.,  concur.    DOAN,  J.,  dissents. 


NOTE. — Evidence  of  other  crimes  in  criminal  case,  see  note  in  62 
L.  Bw  A.  194. 

Evidence  of  prior  or  subsequent  acts  of  intercourse  between  the  par- 
ties, in  prosecution  for  incest,  see  note  in  26  L.  B.  A.,  N.  S.,  466. 


[Civil  No.  1151.    Filed  May  6,  1911.] 
[115  Pac.  1123.] 

IVAN  HOEFELD,  Plaintiff  in  Error,  v.  DETROIT  COP- 
PER MINING  COMPANY  OF  ARIZONA,  a  Corpora- 
tion, Defendant  in  Error. 

ERROR  from  a  judgment  of  the  District  Court  of  the 
First  Judicial  District,  in  and  for  Pima  County.  John  H. 
Campbell,  Judge.    Affirmed. 

The  facts  are  stated  in  opinion. 

Frank  E.  Curley,  for  Plaintiff  in  Error. 

Herring,  Sorin  &  Ellinwood,  for  Defendant  in  Error. 
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PER  CURIAM. — This  was  an  action  for  damages  to  the 
plaintiff  by  reason  of  the  alleged  negligent  construction  of 
the  defendant's  dam  and  the  breaking  thereof.  The  answer 
of  the  defendant  was  a  general  denial,  with  special  defenses. 
No  demurrer  was  interposed.  A  verdict  and  judgment  hav- 
ing been  rendered  in  favor  of  the  plaintiff,  the  trial  court 
set  such  verdict  and  judgment  aside  on  the  ground  that  the 
complaint  failed  to  state  a  cause  of  action.  The  defect  speci- 
fied is  that  the  complaint  fails  to  allege  that  the  breaking  of 
the  dam  was  proximately  caused  by  or  resulted  from  the  al- 
leged negligence  of  the  defendant,  and  hence  that  no  casual 
connection  between  the  negligent  act  and  the  occurrence  is  set 
forth.  The  appellant  claims  that,  though  the  complaint,  tested 
by  a  general  demurrer,  be  insufficient,  yet,  as  no  demur- 
rer was  interposed,  and  a  verdict  rendered  in  his  favor,  the 
judgment  may  be  sustained  by  the  doctrine  of  aider  by  ver- 
dict, especially  in  view  of  the  special  interrogatory  No.  3, 
covering  the  point  in  question  submitted  to  the  jury  and  an- 
swered by  them.  Upon  the  question  whether  the  omission 
complained  of  may  after  verdict  be  held  to  be  within  the 
reasonable  intendment  of  the  pleading,  and  upon  the  question 
whether  under  the  record  in  this  case  the  doctrine  of  aider 
by  general  or  special  verdict  may  properly  be  invoked,  the 
members  of  the  court  sitting  are  equally  divided  in  opinion. 
The  judgment  of  the  district  court  is  therefore  affirmed. 

CAMPBELL,  J.,  not  sitting. 


INDEX— VOL.  13. 


ACCOUNT. 

L  Account— Grounds  of  8uit— Equitable  Assignment. — An  action 
for  an  accounting  of  a  share  of  money  and  property  received  by 
defendants  under  an  executed  agreement,  by  which  attorneys  were 
to  receive  a  share  of  money  and  property  recovered  through  their 
services  in  litigation,  can  only  be  maintained  on  the  theory  that  the 
contract  for  such  share  operates  as  an  equitable  assignment  under 
which  they  are  entitled  to  an  equitable  interest  in  the  proceeds  under 
the  litigation.     (Barnes  v.  Shattuck,  338.) 

ALIENS. 

1.  Aliens — Expulsion — Chinese   Exclusion   Acts — "District."— Un- 

der act  of  Congress,  May  28,  1896,  chapter  252,  sections  7,  9,  29 
Statutes  180,  181  (U.  S.  Comp.  Stats.  1901,  pp.  611,  613)  the  ter- 
ritory of  Arizona,  though  divided  for  the  administration  of  law  and 
for  the  holding  of  district  courts  with  powers  of  the  district  and 
circuit  courts  of  the  United  States  into  five  judicial  districts,  with 
boundaries  as  established  by  the  justices,  is  one  "district/'  within 
act  of  Congress,  March  3,  1901,  chapter  845,  31  Stat.  1093  (U.  S. 
Comp.  Stats.  1901,  p.  1327),  authorizing  the  district  attorney  of 
the  district  in  which  any  Chinese  person  may  be  arrested  for  being 
found  unlawfully  within  the  United  States  to  designate  the  commis- 
sioner within  such  district  before  whom  such  person  shall  be  taken 
for  hearing,  and  the  district  attorney  of  the  territory  may  desig- 
nate a  commissioner  within  the  first  judicial  district  of  the  territory 
as  the  commissioner  before  whom  a  Chinese  person  arrested  in  the 
second  judicial  district  shall  be  taken  for  hearing.  (Lee  Earn 
Fong  v.  United  States  of  America,  47.) 

2.  Aliens — Exclusion— Chinese  Person — Nature  of  Proceedings. — 

Exclusion  proceedings  under  the  Chinese  Exclusion  Acts  are  not 
criminal  in  their  nature,  so  that  a  defendant  therein  cannot  demand 
bail  as  one  accused  of  crime,  its  allowance  being  at  most  dis- 
cretionary.    (United  States  of  America  v.  Wong  Lee  Foo,  252.) 

3.  Aliens — Exclusion — Chinese  —  Proceedings  —  Bail  Pending  Ap- 

peal— Eight. — Act  of  Congress  of  November  3,  1893,  chapter  14, 
section  2  (28  Stat.  8;  [U.  S.  Comp.  Stats.  1901,  p.  1322]),  pro- 
viding that  an  order  of  deportation  of  a  Chinese  person  shall  be 
executed  by  the  United  States  marshal  with  all  convenient  dispatch, 
and  pending  the  execution  of  such  order  such  person  shall  not  be 
admitted  to  bail,  does  not  prevent  the  district  judge  from  granting 
bail  in  his  discretion,  pending  appeal  to  him  from  an  order  of 
deportation  of  a  commissioner,  the  commissioner's  order  not  being 
necessarily  final,  though  such  discretion  should  be  sparingly  excr- 
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dsed,  in  view  of  the  object  of  the  Chinese  exclusion  law,  which 
was  to  prevent  competition  of  Chinese  labor  with  American  labor. 
(United  States  of  America  v.  Wong  Lee  Foo,  252.) 

4.  Aliens — Exclusion — Chinese    Persons — Hearing. — In  deportation 

proceedings  under  the  Chinese  Exclusion  Act  (Act  Nov.  3,  1893, 
c.  14,  sec.  2,  28  Stat.  8  [U.  S.  Comp.  Stats.  1901,  p.  1322]),  in 
which  defendant  was  arrested  and  brought  before  a  United  States 
district  judge,  the  case  could  not  be  referred  to  a  United  States 
commissioner,  and  judgment  of  deportation  rendered  upon  the  evi- 
dence in  his  report,  defendant  being  entitled  to  a  judgment  upon 
a  hearing  of  the  witnesses  before  the  district  judge  personally. 
(Jung  Goon  Jow  v.  United  States  of  America,  255.) 

5.  Aliens — Exclusion — Proceedings — Appeal— Bail. — Under  the  Chi- 

nese Exclusion  Act  (Act  Not.  3,  1893,  c.  14,  sec.  2,  28  Stat  8 
[U.  S.  Comp.  Stats.  1901,  p.  1322]),  providing  that  an  order  of 
exclusion  shall  be  executed  by  the  United  States  marshal  with  con- 
venient dispatch,  and,  pending  its  execution,  defendant  shall  not  be 
admitted  to  bail,  a  Chinese  person  is  not  entitled  to  bail  pending 
appeal  from  an  order  of  deportation  of  a  district  judge  to  the 
territorial  supreme  court,  the  case  not  being  tried  de  novo  on  such 
appeal,  so  that  the  order  is  merely  suspended  pending  appeal,  leav- 
ing the  statutory  provision  operative.  (Jung  Goon  Jow  v.  United 
States  of  America,  255.) 

6.  Aliens — Unlawful    Importation — Beooveby    op   Penalty— Proof 

Required. — To  warrant  recovery  of  the  penalty  prescribed  by  Act 
of  Congress  of  February  20,  1007,  chapter  1134,  section  5,  34  Stat 
900  (U.  S.  Comp.  Stats.  Supp.  1909,  p.  451),  for  encouraging  immi- 
gration of  alien  contract  laborers,  there  must  have  been  a  conscious 
violation  of  the  act.     (Grant  Bros.  C.  Co.  v.  United  States,  388.) 

f#  Aliens — Unlawful  Importation — Knowledge  of  Principal— Just 
Questions. — Whether  a  construction  company  for  which  alien  con- 
tract laborers  were  imported  in  violation  of  Act  of  Congress,  Febru- 
ary 20,  1907,  chapter  1134,  sections  4,  5,  34  Stat.  900  (U.  S.  Comp. 
Stats.  Supp.  1909,  pp.  450,  451),  had  such  knowledge  of  the  on- 
lawful  acts  as  to  warrant  assessment  of  a  penalty,  held  under  the 
evidence  a  jury  question.  (Grant  Bros.  C.  Co.  v.  United  States, 
388.) 

A.  Aliens — Unlawful  Importation  —  Evidence — Admissibility.— In 
an  action  under  Act  of  Congress  of  February  20.  1907,  chapter 
1134,  section  5,  34  Stat.  900  (U.  S.  Comp.  Stats.  Supp.  1909,  p.  451), 
for  penalties  for  encouraging  immigration  of  alien  contract  laborers, 
evidence  of  statements  made  by  the  associates  and  employees  of  one 
with  whom  defendant  contracted  was  admissible  to  show  the  acts 
done  under  the  contract,  though  the  evidence  also  tended  to  show 
defendant's  knowledge  of  the  unlawful  acts.  (Grant  Bros.  C  Go. 
T.  United  States,  388.) 
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9.  Same—Same — Sams — Sams. — In  an  action  under  Aet  of  Congress 

of  February  20,  1907,  chapter  1134,  section  5,  34  Stat.  900  (U.  S. 
Comp.  Stats.  Supp.  1909,  p.  451),  for  penalties  for  encouraging  immi- 
gration of  alien  contract  laborers,  a  decision  of  a  board  of  special  in* 
quiry  of  the  federal  immigration  service  respecting  the  status  of 
the  particular  aliens  was  properly  received  in  evidence.  (Grant 
Bros.  C.  Co.  v.  United  States,  388.) 

10.  Aliens — Labor   Law — Suit    fo»    Penalty — Costs. — A    successful 

party  in  a  suit  under  Act  of  Congress  of  February  20,  1907,  chapter 
1134,  section  5,  34  Stat.  900  (U.  S.  Comp.  Stats.  Supp.  1909,  p.  451), 
for  penalties  for  encouraging  immigration  of  alien  contract  laborers, 
is  entitled  to  costs.     (Grant  Bros.  C.  Co.  v.  United  States,  388.) 

APPEAL.    See  Criminal  Law,  1,  11. 

APPEAL  AND  ERROR. 

1.  Appeal  and  Error— Proceedings  Bblow— Motion  for  New  Trial — 

Necessity. — Failure  to  make  a  timely  motion  for  new  trial  waived 
all  errors  not  fundamental,  so  that  questions  involved  in  such 
errors  cannot  be  considered  on  appeal.     (Walker  v.  Blake,  1.) 

2.  Appeal  and  Error — Verdict — Conclusiveness. — If  there  is  substan- 

tial evidence  to  support  jury  findings,  the  supreme  court  will  not 
pass  upon  the  weight  of  the  evidence  or  the  credibility  of  the  wit- 
nesses.    (Southern  Pacific  Co.  v.  Hogan,  34.) 

3.  Appeal  and  Error — Harmless  Error— Erroneous   Admission  of 

Evidence. — The  error  in  admitting  immaterial  testimony  in  a  cause 
tried  before  the  court  is  not  ground  for  reversal.  (Hughes  v. 
Cadena  De  Cobre  Mining  Co.,  52.) 

4.  Appeal   and    Error — Findings — Conclusiveness. — A    finding    sup- 

ported by  substantial  evidence  will  not  be  disturbed  on  appeal, 
though  the  preponderance  of  the  evidence  is  against  the  finding. 
(Hughes  v.  Cadena  De  Cobre  Mining  Co.,  52.) 

5.  Appeal  and  Error — Statement  op  Facts— Evidence.— Where  the 

transcript  of  the  reporter's  notes,  made  in  accordance  with  Laws 
of  1907,  chapter  74,  section  15,  does  not  include  proceedings  at  trial 
relating  to  pleas  in  abatement,  and  the  ruling  excluding  certain 
transcripts  of  judgments  offered  under  such  pleas  does  not  otherwise 
appear  in  the  record,  error  in  excluding  such  transcripts  cannot  be 
considered  on  appeal.  (Southern  Pacific  Co.  v.  Bichey,  67.) 
0.  Same — Review — Presumptions — Pleadings. — Where  the  pleadings 
are  sufficient  to  sustain  the  trial  court's  rulings  upon  pleas  in  abate- 
ment, and  the  evidence  is  not  preserved  in  the  record  on  appeal,  it 
must  be  assumed  that  the  rulings  upon  the  pleas  were  correct. 
(Southern  Pacific  Co.  y.  Bichey,  67.) 
XHI  Axis.— 28 
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7.  Same — Same— Burden  or  Showing  Error. — One  complaining  on  ap- 

peal of  the  rejection  of  evidence  must  show  that  he  was  injured 
thereby.     (Southern  Pacific  Co.  v.  Bichey,  67.) 

8.  Same — Record — Evidence. — Exceptions  to  the  exclusion  of  evidence 

will  not  be  considered  on  appeal  where  the  record  does  not  eontaia 
the  evidence  excluded.     (Southern  Pacific  Co.  v.  Bichey,  67.) 

9.  Appeal  and  Error — Orders  Appealable. — An  order  sustaining  a  de- 

murrer to  a  petition  for  certiorari,  unaccompanied  by  any  application 
for  leave  to  amend,  or  final  order  denying  the  petition,  or  any  final 
judgment,  does  not  determine  the  case,  and,  under  Civil  Code  of 
1901,  paragraphs  441,  1214,  1493,  permitting  appeals  from  final 
judgments,  no  appeal  lies  from  the  order.  (Aiton  v.  Board  of 
Medical  Examiners,  74.) 

10.  Appeal  and  Error — Record — Presumptions — Objections.— Where 
the  record  on  appeal  merely  recites  that  answers  of  witnesses  were 
received  "over  the  objections  of  counsel  for  the  defendant,"  without 
disclosing  the  grounds,  if  there  were  any,  upon  which  the  objection* 
were  based,  it  will  be  assumed  that  the  objections  were  general  one* 
(Phoenix  By.  Co.  v.  Landis,  80.) 

11.  Appeal  and  Error — Reservation  op  Grounds  or  Review— Suffi- 
ciency op  Objections. — General  objections  to  long  hypothetical 
questions  to  physicians  as  witnesses,  which  questions  purport  to 
recite  facts  in  evidence  upon  which  the  opinions  of  the  witnesses  art 
sought,  are  insufficient.     (Phoenix  By.  Co.  v.  Landis,  80.) 

12.  Appeal  and  Error — Abstracts  or  Record — Necessity  for  Resost 
to  Transcript.— Under  supreme  court  rule  1,  subdivision  0  (S 
Ariz,  iv,  71  Pac.  vi),  providing  that  the  abstracts  of  record  as  filed 
will  be  treated  by  the  court  as  containing  such  portions  of  the  record 
as  the  parties  deem  sufficient  upon  which  to  try  the  assignments  of 
error,  the  court  will  not  resort  to  the  transcript  to  ascertain  the 
form  of  objections  made  to  testimony.  (Phoenix  By.  Co.  v.  Landis, 
80.) 

13.  Appeal  and  Error — Assignment  not  Aroued  in  Brief — Review.— 
An  assignment  of  error  not  argued  in  the  brief  will  not  be  consid- 
ered on  appeal.     (May hew  v.  Brislin,  102.) 

14.  Appeal  and  Error — Record — Motion  for  New  Trial — Beview.— 
Where  the  record  shows  that  the  motion  for  new  trial  failed  to 
allege  error  in  ruling  on  instruction,  assignments  of  error  baaed 
thereon  cannot  be  considered  on  appeal.     (Mayhew  v.  Brislin,  102.) 

16.  Appeal  and  Error— New  Trial — Evidence. — The  supreme  court  will 
not  grant  new  trial  upon  the  ground  that  the  evidence  does  not  sus- 
tain the  verdict,  where  there  is  any  substantial  evidence  in  the 
record  to  support  the  verdict.     (Mayhew  v.  Brislin,  102.) 

16.  Appeal  and  Error — Review — Right  Besult  by  Wrong  Method.— 
Where  the  result  is  right,  though  the  method  of  reaching  it  is  wrong, 
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and  though  the  jury  may  have  found  their  verdict  on  an  incorrect 
theory  of  the  cane,  the  error  is  harmless,  and  the  judgment  will  not 
be  reversed.     (Tevis  v.  Ryan,  120.) 

17.  Same— Review — Construction  of  Pleading.— Where  the  construc- 
tion placed  upon  a  complaint  by  the  trial  court  accords  with  the 
evidence  introduced  and  the  instructions  given,  the  supreme  court  will 
adopt  such  construction.     (Tevis  v.  Ryan,  120.) 

IB.  Same — Reservation  in  Lower  Court  of  Grounds  of  Review — New 
Theory  on  Appeal. — A  party  cannot  on  appeal  abandon  the  theory 
of  the  case  to  which  he  has  assented  upon  the  trial  and  substitute 
another.     (Tevis  v.  Ryan,  120.) 

19.  Appeal  and  Error — Disposition  of  Cause — Affirmance  upon  Con- 
dition of  Remittitur. — Where  the  evidence  and  the  verdict  afford 
the  supreme  court  a  basis  for  the  computation  of  the  correct  sum  to 
be  awarded  plaintiffs,  but  an  excessive  amount  has  been  allowed,  the 
supreme  court  may  render  judgment  for  plaintiff  on  condition  that 
remittitur  be -made  under  Civil  Code  of  1901,  paragraph  1588,  pro- 
viding that,  if  a  judgment  be  for  excessive  damages,  and  is  removed 
to  the  supreme  court,  the  successful  party  may  remit  the  excess,  and 
judgment  may  be  rendered  for  the  proper  amount.  (Tevis  v.  Ryan, 
120.) 

20.  Appeal  and  Error — Affirmance  by  Divided  Court. — A  judgment 
will  be  affirmed  on  appeal,  on  equal  division  of  the  court.  (Daggs 
v.  Daggs,  135.) 

21.  Appeal  and  Error — Bond — Ambiguity — Validity. — An  appeal  bond, 

which  did  not  properly  describe  the  cause  in  which  the  orders  com- 
plained of  were  made,  and  recited  separate  and  distinct  appeals  from 
a  judgment  and  from  two  orders,  but  which  was  conditioned  that 
appellant  should  prosecute  "her  appeal"  with  effect,  was  invalid  for 
ambiguity,  since  it  could  not  be  determined  which  appeal  the  bond 
intended  to  secure.     (Dean  v.  Territory,  152.) 

22.  Same — Same — Necessity. — A  sufficient  appeal  bond  is  necessary  to 
give  the  supreme  court  jurisdiction.     (Dean  v.  Territory,  152.) 

23.  Same — Same— Sufficiency — Review. — Though  no  motion  was  made 
to  dismiss  appeals  because  of  the  insufficiency  of  the  bond,  the  su- 
preme court  will  decline  to  consider  the  case  on  its  merits,  since  the 
question  of  the  defects  in  the  appeal  bond  may  be  raised  upon  re- 
hearing.    (Dean  v.  Territory,  152.) 

24.  Appeal  and  Error— Findings — Conclusiveness. — A  finding  of  the 

trial  court  on  the  evidence  is  conclusive  on  appeal  (Agard  v.  Scott, 
165.) 

25.  Appeal  and  Error— Questions  Reviewable — Immaterial  Ques- 
tions.— Where  the  trial  court  arrived  at  the  correct  result,  that  it 
gave  a  wrong  reason  therefor  was  immaterial.  (Harper  v.  Inde- 
pendence Development  Co.,  176.) 
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26.  Appeal  and  Error— Harmless  Error — Admission  of  Evidence.— 
In  a  proceeding  to  enforce  a  lien  for  taxes,  wherein  the  amount 
in  suit  was  a  tax  on  the  raise  in  defendant's  assessment,  the  admis- 
sion of  assessment-rolls  and  a  tax-book,  differing  from  the  complaint 
in  the  description  of  the  property,  was  not  rendered  harmless  by 
proof  that  an  amount  equivalent  to  the  tax  on  the  property  as 
originally  assessed  was  tendered  by  defendant  in  full  payment,  for 
the  purpose  of  bringing  suit  to  enjoin  collection,  and  subsequently 
paid  in  course  of  suit,  and  credited  on  the  entire  tax  claimed  to 
be  due.     (Territory  v.  Copper  Queen  Con.  Min.  Co.,  198.) 

27.  Appeal  and  Error — Harmless  Error — Specific  Performance— 
Granting  Unauthorized  Belief.— Complainant  in  a  suit  for  specific 
performance  of  a  compromise  agreement  was  not,  at  time  of  trial, 
entitled  to  relief  because  of  his  failure  to,  in  good  faith,  dismiss 
a  suit  against  defendants  as  agreed,  whereby  the  performance  by 
defendants  of  their  agreement  to  consummate  a  conditional  sale  of 
property  at  a  certain  time  could  not  be  carried  out.  The  court, 
instead  of  dismissing  the  complaint  for  want  of  equity,  entered  an 
interlocutory  decree  granting  complainant  the  relief  sought,  on 
condition  that  he  consent  to  a  sale  of  the  land  unhampered  by  the 
pending  litigation,  etc.  Held,  that  where  complainant  did  not 
consent,  it  is  not  prejudiced  by  the  action  of  the  court,  though 
such  action  was  beyond  its  power,  since,  by  failure  to  consent,  the 
case  was  left  where  the  record  showed  that  it  should  be;  that  is, 
dismissed  for  want  of  equity.  (Brooklyn  Min.  etc.  Co.  v.  Miller, 
217.) 

28.  Appeal  and  Error — Transcript  of  Reporter's  Notes — SuBSTmr- 
tion  for  Abstract. — The  transcript  of  the  reporter's  notes  does  not 
serve  the  purpose  of  the  printed  abstract  on  appeal,  required  by 
supreme  court  rule  1,  8  Ariz,  iv  (71  Pac.  vi).  (De  Mund  ▼.  Meade, 
236.) 

29.  Same — Dismissal  of  Appeal — Absence  of  Abstract  and  Suffi- 
cient Assignments. — In  absence  of  a  printed  abstract  required 
by  supreme  court  rule  1,  8  Ariz,  iv  (71  Pac.  vi),  and  sufficient 
assignments  of  error,  an  appeal  will  be  dismissed.  (De  Mund  v. 
Meade,  236.) 

80.  Appeal  and  Error — Harmless  Error — Erroneous  Admission  or 
Evidence. — Where  a  cause  was  tried  by  the  court  without  a  jury, 
the  error  in  admitting  incompetent  evidence  was  not  reversible  be- 
cause the  court  on  appeal  will  presume  that  the  trial  court  ignored 
such  evidence.     (Shannon  Copper  Co.  v.  Potter,  245.) 

31.  Appeal  and  Error — Bond — Justification — Statutory  Provisions- 
Failure  to  Comply— -Dismissal.— Civil  Code  1901,  paragraph  1516, 
providing  that  a  bond  on  appeal  shall  be  of  no  effect,  unless  accom- 
panied by  an  affidavit  of  justification  of  each  of  the  sureties,  etc., 
is  mandatory,  and  where  the  sureties  did  net  justify  in  accordance 
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therewith,  or  at  all,  the  appellate  court  acquired  no  jurisdiction. 
(Halladay  v.  Hall,  258.) 

&2.  Appeal  and  Error— Discretion  of  Trial  Court— -Courts  Reducing 
Verdict. — Unless  it  clearly  appears  from  the  court  record  that  an 
excessive  verdict  in  a  personal  injury  action  resulted  from  prejudice 
or  passion,  rather  than  an  undue  liberality  exercised  by  the  jury 
in  awarding  damages,  the  trial  court's  action  in  remitting  a  part 
of  the  verdict  instead  of  granting  a  new  trial  will  not  be  disturbed. 
(Gila  Valley  etc.  By.  Co.  v.  Hall,  270.) 

S3.  Appeal  and  Error— Disposition  of  Cause — Affirmance  upon  Con- 
dition  of  Remittitur. — In  a  proper  case,  a  judgment  may  be  af- 
firmed on  condition  of  remittitur,  and  otherwise  reversed  for  new 
trial.     (TeviB  v.  Ryan,  282.) 

34.  Appeal  and  Error— Presentation  of  Grounds  of  Review — Theory 
of  Trial. — An  assignment  presenting  a  different  theory  of  the  case 
than  that  presented  on  the  trial  will  not  be  considered  on  appeal. 
(Arizona  Power  Co.  v.  Racine-Sattley  Co.,  283.) 

85.  Appeal  and  Error — Assignments  of  Error — Form  and  Requisites 
in  General. — Assignments  of  error  that  the  court  erred  in  overrul- 
ing defendants'  motion  for  judgment  in  their  favor  at  the  conclusion 
of  all  testimony  offered  by  plaintiff;  that  the  court  erred  in  over- 
ruling defendants'  motion  for  new  trial  and  in  arrest  of  judgment, 
enumerated  and  defined  in  folios  87-91,  inclusive,  of  the  abstract  of 
record  in  this  case ;  and  that  the  court  erred  in  permitting  incompe- 
tent and  irrelevant  evidence,  documentary  and  oral,  offered  by  the 
plaintiff — are  too  general  to  present  any  question  for  review.  (San- 
ford  v.  Ainsa,  287.) 

86.  Same— Record — Abstract  of  Record — Effect  of  Failure  to  Make 

Brief  of  Evidence — Rules  of  Court. — Under  supreme  court  rule  1, 
subdivision  6  (8  Ariz,  v,  71  Pac.  vi),  providing  that  the  abstract 
of  record  as  filed  will  be  treated  by  the  court  as  containing  such 
portions  of  the  record  as  the  parties  deem  sufficient  upon  which 
to  try  their  assignments  of  error,  the  court  will  not  examine  the 
original  transcript  of  the  reporter's  notes  for  the  purpose  of  ascer- 
taining whether  there  is  error.     (Sanford  v.  Ainsa,  287.) 

87.  Same — Assignment  of  Error — Time  for  Filing — Supplementary 
Plea. — The  practice  of  filing  supplementary  briefs  and  therein  as- 
signing additional  error  is  not  contemplated  by  the  statute  nor  by 
the  rules  of  court,  and  where  a  supplementary  brief  assigning  addi- 
tional grounds  of  error  is  filed  five  days  after  the  opening  of  the 
term  at  which  the  case  is  argued,  the  court  will  not  consider  it. 
(Sanford  v.  Ainsa,  287.) 

88.  Appeal  and  Error — Harmless  Error— Admission  of  Evidence.— 

Though  a  document  was  improperly  admitted,  it  was  harmless  where 
it  was  merely  cumulative  evidence  of  an  undisputed  fact.  (Arizona 
Power  Co.  v.  Kellam,  291.) 
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APPEAL  AND  ERROR  (Continued). 

89.  Appeal  and  Error— Parties — Necessary  Parties  in  General.— la 
tbe  absence  of  any  statutory  provision  permitting  appeals  by  one 
party,  all  parties  to  tbe  action  having  a  direct  interest  in  the  liti- 
gation, against  whom  a  joint  judgment  is  entered,  must  join  in  the 
appeal     (Hurst  v.  Lakin,  328.) 

40.  Same — Sams— Sureties  on  Appeal  Bond. — Where  judgment  is  en- 

tered in  the  district  court,  in  a  case  appealed  from  a  justice's  court, 
against  the  defendant  jointly  with  the  sureties  on  his  appeal  bond, 
the  defendant  may  prosecute  the  appeal  alone,  since  judgment  is  en- 
teiod  against  the  sureties  without  notice  and  as  a  matter  of  course, 
and  they  are  in  no  proper  sense  parties  to  the  suit  below,  and,  while 
the  statute  contemplates  appeal  by  all  parties  who  are  parties  in- 
terested in  the  controversy,  that  requirement  does  not  extend  to 
the  sureties  on  appeal  bonds.     (Hurst  v.  Lakin,  328.) 

41.  Same — Matters  to  be  Shown  by  Record  on  Appeal — Grounds  or 
Decision. — On  appeal  by  defendant  from  a  judgment  in  an  action 
on  a  note,  where  the  record  does  not  show  the  facte  alleged  by  the 
plaintiff  as  constituting  an  estoppel  to  set  up  the  defense  of  a  want 
of  consideration,  the  judgment  for  plaintiff  must  be  reversed. 
(Hurst  v.  Lakin,  328.) 

42.  Appeal  and  Error — Record— Review. — Where  the  abstract  did  not 
conform  to  the  rules,  in  that  it  did  not  contain  the  minute  entries 
nor  evidence,  nor  other  essential  portions  of  the  record  sufficient 
to  inform  the  court  of  the  error  relied  on  without  an  examination 
of  the  record  itself,  assignments  that  the  trial  court  had  no  juris- 
diction and  that  the  evidence  was  insufficient  would  not  be  re- 
viewed.    (Olney  v.  Bishop,  336.) 

48.  Same — Names. — Use  of  initials,  instead  of  the  Christian  name, 
though  not  commendable,  is  permissible.     (Olney  v.  Bishop,  33&) 

44.  Same— Demurrer. — Use  of  initials,  instead  of  Christian  name,  cam 
be  attacked  by  motion  only,  and  not  by  demurrer.  (Olney  v.  Bishop, 
336.) 

45.  Same— Conclusions. — An  allegation  that  plaintiff  was  authorized  to 
procure  a  purchaser  for  defendant's  property  was  a  mere  conclusion 
of  law.     (Olney  v.  Bishop,  336.) 

46.  Appeal  and  Error — Review — Findings — Conclusiveness. — Where 
a  judgment  in  an  action  for  an  accounting  upon  an  executed  agree- 
ment for  attorney's  contingent  fees  could  only  have  been  entered 
upon  a  finding  that  the  evidence  showed  an  intent  that  intervening 
parties  should  also  rely  for  compensation  upon  the  proceeds  of  the 
litigation,  and  such  finding  is  supported  by  substantial  evidence, 
it  will  be  conclusive  on  appeal.     (Barnes  v.  Shattuck,  338.) 

47.  Appeal  and  Error— Review — Questions  of  Fact. — The  appellate 

court  will  not  consider  the  weight  of  the  evidence  when  there  is  any 
substantial  evidence  to  support  the  verdict  or  the  judgment.  (Mo- 
Cord  v.  McCord,  377.) 
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4S.  Appeal  and  Ebbob— Review — Evidence. — The  supreme  court  cannot 
review  the  weight  of  evidence  nor  determine  what  verdict  should 
have  been  rendered  thereon,  its  province  being  merely  to  determine 
whether  there  was  sufficient  evidence  to  warrant  the  verdict.  (Grant 
Bros.  C.  Co.  v.  United  States,  388.) 

49.  Appeal  and  Ebbob — Review — Questions  op  Fact. — A  verdict  based 

on  conflicting  evidence  will  not  be  disturbed  on  appeai     (Bank  of 
Arizona  v.  Thomas  Haverty  Co.,  418.) 

50.  Same — Harmless  Ebbob — Improper  Argument  op  Counsel. — Where 

the  authority  of  certain  attorneys  to  represent  defendant  in  respect 
to  a  contract  was  in  issue,  a  statement  by  plaintiff's  counsel  in  argu- 
ment that  such  authority  might  perhaps  have  been  proved  by  letters 
that  passed  between  defendant  and  the  attorney,  and  that  plaintiff 
had  tried  to  get  these  letters,  but  defendant's  counsel  had  refused 
to  produce  them  upon  the  ground  that  they  were  privileged  com- 
munications between  attorney  and  client,  and  the  court  so  ruled, 
and  that  plaintiff  was  compelled  to  resort  to  other  evidence,  though 
perhaps  improper,  was  not  reversible  error.  (Bank  of  Arizona  v. 
Thomas  Haverty  Co.,  418.) 
See  Criminal  Law,  9. 

APPROPRIATION.    See  Waters  and  Watercourses,  1,  3. 

ASSESSMENT.    See  Taxation,  2,  5,  7. 

ASSESSMENT  WORK.    See  Mines  and  Minerals,  L 

ASSIGNMENTS. 

JL  Assignments — "Equitable  Assignment" — Natube  of  Pbopebty.— 
To  constitute  an  equitable  assignment  good  as  between  the  assignor 
and  assignee,  it  is  not  essential  that  the  fund  should  have  been 
earned  or  in  esse  at  the  time  of  the  assignment,  or  that  notice  be 
given  to  the  present  or  future  holder  of  the  fund,  but,  if  the  intent 
of  the  parties  to  create  the  lien  is  apparent,  it  is  sufficient  that 
there  be  a  reasonable  expectancy  that  the  funds  will  be  fully  earned 
and  come  into  existence.     (Barnes  v.  Shattuck,  338.) 

ASSUMPTION  OF  RISK.    See  Master  and  Servant,  4,  5. 

BAIL. 

1.  Bail— Authobitt  to  Allow. — The  power  to  allow  bail  pending 
appeal  is  inherent  with  courts  of  general  jurisdiction,  unless  pro* 
hibited  by  statute.  (Jung  Goon  Jow  v.  United  States  of  America, 
256.X 
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BILLS  AND  NOTES. 

1.  Bills  and  Notes — Delivery — Sufficiency. — Defendant  made  out  his 

note  to  plaintiff's  order,  which,  with  certain  shares  of  stock,  was 
placed  in  escrow  with  instructions  to  deliver  the  stock  to  defendant 
on  payment  by  defendant  to  the  escrow-holder  of  the  amount  of  the 
note  within  a  year,  or,  if  defendant  paid  during  the  year  for  part 
of  the  stock,  that  part  to  be  delivered  to  him,  and  the  amount  paid 
to  be  credited  on  the  note.  No  payments  were  made  by  defendant 
within  the  year,  nor  was  this  contingency,  provided  for.  Held,  that 
there  was  no  delivery  of  the  note,  so  that  plaintiff  could  not  ans> 
thereon.     (Gray  v.  Baron,  70.) 

BONDS.    See  Appeal  and  Error,  21,  23,  31,  40;  Statutes,  6. 

BBOKERSw 

L  Brokers — Middleman — Optional  Sale — Evidence. — In  an  action  for 
services  as  a  middleman  in  effecting  an  optional  contract  of  sale- 
of  mining  property,  evidence  that  certain  amounts  of  money  bad 
been  paid  on  the  purchase  price  of  the  mining  claims  subsequent  to 
the  giving  of  the  option  and  to  the  commencement  of  the  action 
was  properly  admitted  as  tending  to  afford  a  basis  for  determining 
the  amount  of  plaintiff's  compensation.     (May hew  v.  Brislin,  102.) 

2.  Brokers — Compensation — When  Entitled — Optional  Contract. — 

A  real  estate  broker's  contract  is  completed,  and  he  is  entitled  to> 
compensation,  even  though  he  be  employed  for  the  purpose  of  sale,. 
when  he  has  introduced  a  purchaser  and  his  principal  chooses  to 
waive  that  requirement  and  enters  into  an  optional  contract.  In 
such  cases  the  courts  allow  him  compensation  upon  the  basis  of  the> 
amount  paid.  (Mayhew  v.  Brislin,  102.) 
8.  Brokers — Compensation— How  Measured. — The  compensation  to  be* 
made  to  a  real  estate  broker  is  by  the  ordinary  judgment  of  busi- 
ness men  measured  by  the  results  shown,  and  is  not  limited  by* 
the  time  occupied  or  the  labor  bestowed.     (Mayhew  v.  Brislin,  102.) 

CARRIERS. 

L  Carriers — Passengers — Care  Required. — A  railroad  company  must 
exercise  the  highest  degree  of  care  practicable  in  carrying  pas- 
sengers.    (Southern  Pacific  Co.  v.  Hogan,  34.) 

8.  Same  —  Same — Injuries  —  Action  —  Presumption  —  Negligence*— 
Where  a  passenger  is  injured  by  derailment  or  collision  of  a  train,. 
there  is  a  presumption  of  negligence  by  the  company,  requiring  evi- 
dence to  rebut  it     (Southern  Pacific  Co.  v.  Hogan,  34.) 

8.  Same — Same — Same — Allegations  op  Negligence  —  Sufficiency. — 
An  allegation  that,  while  plaintiff  was  a  passenger  on  defendant's 
train,  the  car  in  which  Bhe  was  was  thrown  from  the  track  and 
dragged  along  on  its  side,  averred  facts  raising  a  presumption  of 
negligence  by  the  company.     (Southern  Pacific  Co.  v.  Hogan,  34.) 
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CARRIERS  (Continued). 

4.  Sams  —  Same— Same — Instructions — Requests — Burden  of  Proof. 

In  an  action  for  injuries'  to  a  railroad  passenger  by  the  derailment 
of  a  coach,  it  is  not  reversible  error  to  refuse  to  instruct  that  neg- 
ligence was  the  gist  of  the  action,  and  plaintiff  had  the  burden  of 
proving  it  by  a  preponderance  of  the  evidence,  where  the  court 
charged  that  defendant  was  not  required  to  show  want  of  negligence, 
but  plaintiff  must  establish  her  case  by  a  preponderance  of  the  evi- 
dence, and,  unless  she  showed  by  a  preponderance  that  Bhe  was 
injured  by  defendant's  negligence,  the  verdict  should  be  for  it. 
(Southern  Pacific  Co.  v.  Hogan,  34.) 

5.  Trial — Instructions — Requests — Instructions  Already  Given.— 

It  is  not  prejudicial  error  to  refuse  an  instruction,  where  the  court 
has  elsewhere  correctly  instructed  substantially  as  requested. 
(Southern  Pacific  Co.  v.  Hogan,  34.) 
0.  Same — Same — Trial — Error  Cured  bt  Subsequent  Instructions,— 
In  a  passenger's  action  for  injuries,  the  court  charged  that,  in  con- 
sidering its  instruction  "that  the  plaintiff  must  establish  her  case  by 
a  preponderance  of  the  evidence,  you  should  keep  in  mind  that  rule 
I  have  given  you  of  the  presumption  of  negligence  from  the  evidence! 
showing  that  an  accident  occurred/'  and  further  instructed  that  the 
jury  must  put  the  facts  and  circumstances  proved  by  defendant 
into  the  scale  against  the  presumption  of  negligence,  and  in  deter- 
mining the  weight  to  be  given  the  facts  proved  should  apply  the 
rule  that  the  burden  is  upon  plaintiff,  and  if,  on  the  whole,  the  scale 
does  not  preponderate  against  defendant's  proof,  plaintiff  has  not 
made  out  her  case.  Held,  that  defendant  could  not  have  been  preju- 
diced by  the  quoted  part  of  the  charge  in  view  of  that  following. 
(Southern  Pacific  Co.  v.  Hogan,  34.) 

7.  Same — Same — Province  of  Jury — Weight  of  Evidence. — The  court 

cannot  instruct  as  to  the  weight  the  jury  should  give  to  any  part  of 
the  evidence.     (Southern  Pacific  Co.  v.  Hogan,  34.) 

8.  Carriers — Freight — Right  to  Lien — Carrying  on  Mill. — Civil  Code 

of  1901,  paragraph  2906,  gives  persons  who  labor  or  furnish  material 
for  carrying  on  of  a  mill  a  lien  on  the  same  for  the  amount  due 
them  therefor.  Held,  that  a  carrier  is  not  entitled  to  a  lien  there- 
under for  freight  charges  in  transporting  ore  belonging  to  another 
to  an  ore  mill  as  for  labor  for  the  carrying  on  of  the  mill,  its 
labor  being  incidental  to  the  furnishing  of  the  material  rather  than 
to  the  carrying  on  of  the  mill  after  the  material  was  received. 
(Santa  Fe  etc.  By.  Co.  v.  Arizona  S.  Co.,  95.) 

9.  Carriers  —  Carriage  of  Livestock  —  Notice  of  Claim  of  Loss  — 

Validity. — A  stipulation  in  a  contract  for  the  shipment  of  livestock, 
made  in  consideration  of  a  reduced  rate,  requiring  written  notice  by 
the  shipper  to  some  officer  of  the  company  or  to  the  nearest  station 
agent  of  the  initial  or  delivering  carrier,  before  the  stock  are  re- 
moved or  mingled  with  other  stock,  of  any  claim  for  lost  or  damage 
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en  route,  is  reasonable  and  vaHd  in  absence  of  a  snowing  that  it 
works  hardship  in  the  particular  case.  (Atchison  etc.  By.  Go.  t. 
Coffin,  144.) 

10.  Same — Same — Actions  for  Loss — Complaint — Alleging  Perform 
ance  of  Conditions  Precedent — Notice  of  Claim  of  Injury.— 
Since  a  stipulation  in  a  contract  for  the  carriage  of  livestock,  requir- 
ing notice  of  claim  of  loss  to  be  given  the  carrier  before  the  stock 
are  removed  or  mingled,  is  valid  if  reasonable  in  the  particular  ease, 
in  an  action  against  the  carrier  for  loss  en  route,  the  complaint 
should  allege  the  giving  of  such  notice  if  the  stipulation  is  not  ii- 
valid  as  a  matter  of  law,  or  allege  facts  showing  that  it  would  work 
hardship  in  the  particular  case  so  as  to  excuse  nonperformance. 
(Atchison  etc.  By.  Co.  v.  Coffin,  144.) 

11.  Carriers — "Private  Carriers." — A  common  carrier  may  become  t 

"private  carrier,"  when,  as  a  matter  of  accommodation  or  special 
engagement,  it  undertakes  to  carry  something  which  it  is  not  its 
business  to  carry.     (Santa  Fe  etc.  By.  Co.  v.  Grant  Bros.  Co.,  186.) 

12.  Same— Common  or  Private  Carrier— Tests — "Common  Carrier."— 
The  tests  whether  a  carrier  is  a  "common  carrier"  are:  First,  be 
must  be  engaged  in  the  business  of  carrying  goods  for  others  as  a 
public  employee,  and  so  hold  himself  out;  second,  he  must  under- 
take to  carry  goods  of  the  kind  to  which  his  business  is  confined; 
third,  he  must  undertake  to  carry  by  the  methods  by  which  his  busi- 
ness is  conducted  and  over  his  established  roads;  fourth,  transporta- 
tion must  be  for  hire ;  and,  fifth,  an  action  must  lie  against  him  if 
he  refused  without  reason  to  carry  such  goods  for  those  willing  to 
comply  with  his  terms.  (Santa  Fe  etc.  By.  Co.  v.  Grant  Bros.  Co., 
186.) 

13.  Sams  —  Special  Contracts  —  Contractors  —  Construction  — 
"Point." — Under  a  contract  providing  that  a  carrier  would  return 
the  outfit  of  a  railroad  contractor  to  point  of  shipment  from  any 
point  on  the  carrier's  line,  the  word  "point"  would  be  construed  to 
mean  a  station  or  point  where  the  carrier  was  doing  its  regular 
business  as  a  common  carrier.  (Santa  Fe  etc.  By.  Co.  v.  Grant  Bros. 
Co.,  186.) 

14.  Same — Private  Carriers — Contractor's  Outfit — Destruction  of 

Goods. — Under  a  contract  providing  that  a  carrier  would  return  the 
outfit  of  a  railroad  contractor  to  point  of  shipment  from  any  point 
on  the  carrier's  line,  where  a  loss  occurred  at  a  place  which  was  be- 
tween two  regular  stations  on  the  carrier's  line,  the  carrier  could 
not  escape  liability  on  the  theory  that  he  was  a  private  carrier,  in 
that  the  outfit  had  been  picked  up  at  a  place  which  was  beyond  any 
station  of  the  carrier,  where,  after  the  goods  arrived  at  a  station, 
they  were  billed  through  to  point  of  destination,  as  any  other  goods, 
though  at  the  contract  rate.     (Santa  Fe  etc.  By.  Co.  v.  Grant  Bros. 
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15.  Same — Same — Carriage  of  Contbactob's  Outfit — Reduced  Rates. 
Where  a  common  carrier  agrees  with  a  contractor  for  an  extension 
to  carry  at  a  reduced  rate  to  and  from  the  place  of  construction 
the  necessary  grading  outfit,  supplies,  etc.,  loss  to  be  at  contractor's 
risk,  and  the  goods  which  were  actually  carried  were  the  goods 
commonly  carried  by  it  and  for  which  it  had  a  tariff  rate,  and  the 
movement  of  the  train  on  which  the  goods  were  was  directed  like 
other  trains,  it  is  a  common  carrier  as  to  such  goods,  and  not  a 
private  carrier,  and  hence  is  liable  for  destruction  of  the  goods 
caused  by  its  negligence.  (Santa  Fe  etc.  By.  Co.  v.  Grant  Bros.  Co., 
186.) 

16.  Same — Limitation  of  Liability. — A  common  carrier  may,  by  an 
agreement  to  that  effect,  based  on  proper  consideration,  limit  its 
liability  for  loss  of  or  damage  to  goods  of  a  shipper,  except  such 
as  may  be  caused  by  its  own  negligence.  (Santa  Fe  etc.  By.  Co.  v. 
Grant  Bros.  Co.,  186.) 

17.  Same— Loss  of  Goods— Burden  of  Peoof.— In  an  action  for  loss 
by  fire  of  goods  in  transportation,  loss  to  be  at  shipper's  risk,  the 
burden  is  on  the  shipper  to  show  that  the  fire  was  caused  by  the 
negligence  of  the  carrier.  (Santa  Fe  etc.  By.  Co.  v.  Grant  Bros. 
Co.,  186.) 

18.  Cabbiebs — Loss  of  Goods — Question  fob  Jubt. — In  an  action  for 
destruction  of  goods  by  fire,  whether  the  carrier  was  negligent  in 
leaving  the  shipment  at  an  out  of  the  way  station,  where  there  was 
neither  station  agent  nor  water,  no  inhabitants,  and  no  one  to  look 
after  the  safety  of  the  cars  containing  it,  held,  for  the  jury. 
(Santa  Fe  etc.  By.  Co.  v.  Grant  Bros.  Co.,  186.) 

19.  Same — Rates — Interstate  Commerce — Railroad  Contractors. — 
Where  an  agreement  for  a  reduced  rate  for  the  shipment  of  a  rail- 
road contractor's  outfit  is  included  in  the  specifications  and  con- 
tract, under  which  a  contractor  was  the  successful  bidder,  his  action 
for  damages  for  loss  of  goods  shipped  cannot  be  defeated  because 
he  was  given  a  preference  in  rates  under  the  interstate  commerce 
law,  since  such  right  was  expressly  recognized  by  the  commerce 
commission  in  an  administrative  ruling.  (Santa  Fe  etc.  By.  Co.  v. 
Grant  Bros.  Co.,  186.) 

CHINESE.    See  Aliens,  1-4. 

CLEBKS  OF  COUBTS. 

1.  Clerks  or  Courts — Compensation. — If  the  territorial  legislature  has 
authority  to  regulate  the  collection  of  delinquent  taxes,  and  require 
the  services  of  the  clerk  of  the  district  court  in  connection  therewith, 
it  may  compel  him  to  perform  such  services  without  compensation 
from  the  county  or  territory,  by  providing  for  collection  of  his  fees 
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as  costs,  as  is  done  by  Acts  1903,  No.  92.     (Cochise   County  ▼. 
Wilcox,  150.) 

2.  Same — Fees  of  Clerks  of  Territorial  Courts. — If  the  subject  of 
compensation  to  a  clerk  of  the  territorial  district  court  for  services 
rendered  in  collecting  delinquent  taxes  is  regulated  exclusively  by 
federal  laws,  the  fees  recoverable  for  such  services  are  those  fixed 
by  such  laws,  and  not  those  fixed  by  the  territorial  legislature  (Acts 
1903,  No.  92).     (Cochise  County  v.  Wilcox,  150.) 

COMMON  LAW. 

1.  Common  Law — Applicability.— Under  the  express  terms  of  the  stat- 
ute adopting  it,  the  common  law  can  be  modified  or  disregarded 
when  not  adapted  to  local  physical  conditions,  the  necessities,  habits, 
or  customs  of  the  people.  (Kroeger  v.  Twin  Buttes  B.  R.  Co.,  348.) 
See  Waters  and  Watercourses,  5,  0. 

COMPENSATION.    See  Brokers,  2,  3. 

COMPLAINT.    See  Ejectment;  Railroads,  4. 

CONSTRUCTION.    See  Statutes,  1-5. 

CONTINUANCE.    See  Criminal  Law,  1,  2,  26\ 

CONTRACTS. 

1.  Contracts— Construction — Words. — In  determining  the  meaning  of 
a  word  in  a  contract,  it  should  not  be  separated  from  its  context, 
nor  considered  apart  from  other  provisions  which  may  throw  light 
upon  its  meaning,  but  the  contract  should  be  viewed  as  an  entirety. 
(Tevis  v,  Ryan,  120.) 

t.  Samr — Same — Particular  Words — "Reinvest." — A  corporation  was 
involved  financially,  its  property  having  been  sold  under  execution, 
and  the  time  for  redemption  being  about  to  expire.  Plaintiffs  owned 
four-sevenths  of  the  capital  stock,  and  defendants  three-sevenths. 
To  give  defendants  a  controlling  interest,  the  parties  contracted  that 
plaintiffs  should  transfer  their  interest  to  defendants,  with  the  ex- 
ception of  279,500  shares,  which  were  to  be  retained,  defendants  to 
have  two  years  in  which  to  comply  with  the  contract,  and  should  they 
fail  to  so  comply,  the  "interest"  of  plaintiffs  should  reinvest  in  them 
in  the  same  proportion  as  they  held  and  were  possessed  of  at  the 
signing  of  the  agreement.  Held,  that  upon  default  of  defendants, 
in  view  of  the  fact  that  the  word  "reinvest"  implies  a  previous 
divestiture  and  the  use  of  the  phrase  "in  the  same  proportion  and 
ratio  as  they  were  held  and  possessed  of,"  whereas  plaintiffs  never 
had  possession  of  the  corporate  property  as  such,  plaintiffs  were  en- 
titled to  recover  their  interest  conveyed  in  the  stock  only,  and  not 
in  the  property  of  the  corporation.     (Tevis  y.  Ryau>  120.) 
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B.  Sams— Breach— Damages— Proximate  and  Remote  Consequences. 
The  proximate  damage  resulting  from  breach  of  the  contract  was 
the  loss  of  the  value  of  the  stock  to  be  returned,  and,  plaintiffs  hav- 
ing retained  279,500  shares  of  their  four-Bevenths  interest,  loss  in 
value  of  such  shares  was  a  remote  and  indirect  result  of  the  breach, 
not  Buch  as  the  other  parties  must  have  contemplated;  and  plaintiffs' 
measure  of  damages  for  breach  of  the  contract  was  the  loss  of  value 
only  of  the  stock  to  be  returned.     (TeviB  v.  Ryan,  120.) 

4-5.  Contracts  —  Pleading — Evidence — Admissibility  Under  Plead- 
ings.— In  an  action  against  a  corporation  on  a  contract  for  the  hir- 
ing of  a  freighting  outfit  belonging  to  plaintiff,  the  answer  admitted 
an  agreement  for  the  use  of  the  outfit,  and  denied  that  there  was  any 
contract  in  existence  between  plaintiff  and  defendant  "at  the  time 
plaintiff's  horses  died  as  alleged  in  the  complaint  whereby  defendant 
was  to  pay"  anything  for  the  same.  Held,  that,  under  the  answer, 
evidence  was  not  admissible  to  show  that  the  contract  had  ter- 
minated prior  to  the  time  when  one  of  the  horses  died.  (Arizona 
Power  Co.  v.  Kellam,  291.) 

6.  Contracts — Construction. — Where  one  takes  an  agreement  prepared 

by  another  and  on  its  faith  incurs  obligations,  he  should  have  it  con- 
strued favorably  to  himself.  (Paine  v.  Copper  Belle  Mining  Co., 
406.) 

7.  Same — Same. — When  an  instrument  is  susceptible  of  two  construc- 

tions, the  one  working  injustice,  and  the  other  consistent  with  the 
right  of  the  case,  the  latter  should  prevail.     (Paine  v.  Copper  Belle 
Mining  Co.,  406.) 
See  Corporations,  13,  14,  17;  Evidence,  6,  7,  8;  Mechanics'  Liens, 
1,  2;  Mines  and  Minerals,  4,  5. 

CORPORATIONS. 

1.  Corporations — Promoters — Liability. — Where  promoters  of  a  corpo- 

ration secretly  issue  stock  to  themselves  without  consideration,  their 
liability  to  the  corporation  and  other  stockholders  arises,  if  at  all, 
out  of  breach  of  fiduciary  relations  which  the  promoters  occupy 
toward  existing  stockholders.  (Hughes  v.  Cadena  De  Cobre  Mining 
Co.,  52.) 

2.  Same — Same — Same. — Promoters  of  a  corporation  occupy  a  fiduciary 

position,  and  they  cannot  obtain  an  undue  advantage  over  other 
stockholders,  and  they  may  not  obtain  any  profit  to  themselves  with- 
out a  full  disclosure  to  the  other  stockholders.  (Hughes  v.  Cadena 
De  Cobre  Mining  Co.,  52.) 

8.  Same — Same — Same. — Neither  the  stockholders   who   participate  as 

promoters  in  fraudulent  transactions  to  their  profit,  nor  their  trans- 
ferees, may  complain  thereof,  but  the  corporation,  acting  for  other 
existing  stockholders,  not  participating  in  and  without  knowledge 
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of  the  wrong,  may  enforce  their  rights.     (Hughes  ▼•  Cadena  Ds 
Gobre  Mining  Co.,  52.) 

4.  Same— Sams— Same. — Promote™  of  a  corporation  who  secretly  issued 
stock  to  themselves  without  consideration  cannot  escape  liability 
therefor  on  the  ground  that  when  the  stock  was  issued  the  corpora- 
tion had  no  assets  to  make  the  stock  valuable,  since  shares  of  stock 
represent  a  right  and  interest  in  the  management  and  profits  of  s 
corporation  as  well  as  in  its  assets.  (Hughes  v.  Cadena  De  Cobre 
Mining  Co.,  52.) 
5.  Same— Same — Sams. — The  gratuitous  issue  of  corporate  stock  with- 
out consideration  to  promoters  of  the  corporation  or  to  those  oc- 
cupying such  a  fiduciary  relation  is  a  fraud  on  existing  stockholders, 
and  is  invalid  where  issued  without  their  knowledge  and  assent 
(Hughes  v.  Cadena  De  Cobre  Mining  Co.,  52.) 

0.  Same — Same — 8ams. — Where  the  question  is  whether  promoters  of  a 
corporation  while  maintaining  fiduciary  relations  to  the  stockholders 
made  profits  from  secret  dealings  with  the  corporation,  the  burden 
is  on  the  promoters  to  show  that  the  transaction  was  fair,  open, 
and  conducted  in  the  utmost  good  faith.  (Hughes  v.  Cadena  De 
Cobre  Mining  Co.,  52.) 

7.  Same  —  Same  —  Same. —  Where  promoters  of  a  corporation  issued 

stock  to  themselves  without  consideration,  pursuant  to  a  secret  agree- 
ment, the  court,  in  the  absence  of  evidence,  could  find  that  a  stock- 
holder, who  resided  in  a  foreign  country  and  never  attended  any 
meeting  of  the  corporation,  had  no  knowledge  of  the  fraud. 
(Hughes  v.  Cadena  De  Cobre  Mining  Co.,  52.) 

8.  Same — Same — Sams. — The  act  of  the  promoters  of  a  corporation  in 

issuing  stock  to  themselves  without  consideration  pursuant  to  s 
secret  agreement  is  a  fraud  on  the  corporation,  which  it  can  have 
remedied  in  equity,  provided  it  did  not  assent  thereto.  (Hughes 
v.  Cadena  De  Cobre  Mining  Co.,  52.) 

9.  Same — Same — Same. — Where  the  promoters  of  a  corporation  procured 

the  issuance  to  themselves  of  corporate  stock  without  consideration 
under  a  secret  agreement  when  there  was  no  authority  for  the  issu- 
ance of  stock  by  any  persons  formally  acting  as  a  board  of  directors, 
and  when  the  corporation  was  under  the  control  of  the  promoters, 
the  corporation  did  not  assent  to  the  issuance  of  the  stock,  unless  all 
the  existing  stockholders  assented  to  the  transaction.  (Hughes 
t.  Cadena  De  Cobre  Mining  Co.,  52.) 

10.  Same — Same — Same. — The  fact  that  one  stockholder  had  no  knowl- 

edge of  the  secret  agreement  between  the  promoters  for  the  issu- 
ance to  themselves  of  Btock  without  consideration,  and  that  he  never 
assented  to  it,  fixed  the  want  of  assent  of  all  existing  stockholders, 
so  that  the  corporation  could  sue  in  equity  for  the  fraud  of  the  pro- 
moters, notwithstanding  the  transfer  before  suit  by  such  stockholder 
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of  his  stock  to  the  corporation.  (Hughes  r.  Cadena  De  Cobre 
Mining  Co.,  52.) 

11.  CORPORATIONS — FRAUD    OF  PROMOTERS — ACTIONS — EVIDENCE, — Where, 

in  a  suit  by  a  corporation  against  its  promoters  for  the  cancellation 
of  stock  issued  to  themselves  without  consideration,  under  a  secret 
agreement,  the  evidence  showed  that  the  promoters  never  acquired 
any  interest  in  specified  property,  or  in  options  thereon,  and  that 
the  stock  was  not  issued  in  consideration  of  any  interest  that  they 
had  in  the  options  or  the  property,  and  that  all  money  paid  for  the 
options  or  transfers  and  for  the  development  of  the  property  were 
paid  out  of  the  proceeds  of  sales  of  stock  made  to  the  public,  evi- 
dence of  the  value  of  the  services  of  one  of  the  promoters  in  ex- 
amining such  property  was  properly  excluded  as  immaterial. 
(Hughes  v.  Cadena  De  Cobre  Mining  Co.,  52.) 

12.  Corporations — Liability  for  Corporate  Debts. — Where  a  note  is 

given  by  a  corporation  for  money  actually  advanced  to  the  corpora- 
tion by  the  payee,  and  paid  out  by  the  corporation  in  discharge  of 
its  debts,  that  the  need  of  the  corporation  for  the  money  was 
brought  about  by  mismanagement,  dishonest  acts,  or  conspiracy  is 
no  defense  to  an  action  on  the  note.     (Randall  v.  Fox,  87.) 

13.  Corporations — Contracts — Liability  of  Officers. — Where  a  stock- 

holder and  officer  of  a  corporation  dealt  with  laborers  in  his  capac- 
ity as  agent  of  the  corporation,  the  corporation  was  alone  liable 
for  the  work  performed.  (Harper  v.  Independence  Development 
Co.,  176.) 

14.  Corporations — Sale  of  Stock— Contracts — Construction — Rights 

of  Sellers. — A  contract  of  sale  of  corporate  stock,  which  recites 
that  the  corporation  and  an  individual  are  parties  of  the  first  part, 
and  which  provides  that  the  parties  of  the  first  part  agree  to  sell 
the  stock  of  the  corporation,  and  that  the  buyer  agrees  to  pay 
therefor  a  specified  sum  at  specified  times,  with  semi-annual  interest, 
etc.,  executed  when  the  individual  was  the  legal  owner  of  most 
of  the  stock  of  the  corporation,  and  the  equitable  owner  of  the 
remainder,  shows  that  the  rights  of  the  corporation  and  the  indi- 
vidual are  several  and  not  joint.  (Shannon  Copper  Co.  v.  Potter, 
245.) 

15.  Corporations  —  Act  of  Agent  —  Authority  —  Evidence  —  Suffi- 

ciency.— Where,  in  an  action  against  a  corporation  for  the  use  of 
a  freighting  outfit,  the  answer  admitted  the  hiring  of  the  outfit  and 
defendant's  manager,  and  plaintiff  testified  to  the  hiring,  the  con- 
flict in  the  testimony  being  as  to  the  terms  of  the  contract,  a  con- 
tention that  a  verdict  for  plaintiff  was  not  authorized  on  the  ground 
that  there  was  no  evidence  of  authority  to  bind  defendant  was  of 
no  merit.     (Arizona  Power  Co.  v.  Kellam,  291.) 

16.  Corporations — Criminal    Responsibility — Intent. — A  corporation 

can  form  a  criminal  intent,  and  have  the  knowledge  essential,  pro- 
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Tided  the  officers  representing  it  have  such  knowledge  or  intent. 
(Grant  Bros.  C.  Co.  t.  United  States,  388.) 

17.  Cobpobations— Disposition  or  Tbeasury  8tock — Constkuctiox  op 
Contract  —  "Advance." — Stockholders  of  a  mining  corporation, 
which,  though  supposed  to  own  valuable  properties,  was  in  financial 
trouble  and  had  been  declared  bankrupt,  entered  into  an  agreement 
with  one  M.,  another  stockholder,  whereby  M.  was  to  provide  suffi- 
cient money  to  discharge  all  corporate  debts  and  to  enable  the  com- 
pany to  operate  its  mines,  as  soon  as  the  corporation  should  ratify 
the  agreement,  which  further  provided  that  the  corporation  should 
issue  to  M.  treasury  shares  equal  to  fifty  per  cent  of  the  authorized 
capital  stock  in  consideration  of  the  "advance"  by  him  of  the  money 
specified,  etc.  Thereafter,  the  corporation  was  succeeded  in  interest 
by  another  company.  Held,  in  view  of  the  evidence  as  to  the  cir- 
cumstances and  the  construction  placed  by  the  parties  on  the  contract, 
the  word  "advance"  could  not  be  construed  as  meaning  'loan/'  bnt 
that  the  agreement  was  to  be  regarded  as  one  for  the  purchase  of 
the  stock  by  M.  in  consideration  of  the  advance,  in  the  expectation 
that  the  stock  of  all  concerned  would  thereby  be  made  valuable. 
(Paine  v.  Copper  Belle  Mining  Co.,  406.) 

COUNTIES. 

1.  Counties — Classification— Determination. — Where  the  act  creat- 
ing a  new  county  out  of  an  established  one  provided  that  the  super- 
visors of  the  two  counties  Bhould  determine  the  proportion  of  the 
taxable  property  in  each  county  according  to  the  equalized  valua- 
tion (Laws  1909,  c.  21),  and  the  law  provides  that  the  classification 
of  the  counties  shall  be  dependent  upon  the  amount  of  taxable  prop- 
erty as  determined  by  the  board  of  equalization  (Civ.  Code  1901, 
par.  2608),  a  finding  by  the  supervisors  as  to  the  amount  of  prop- 
erty is  conclusive,  and  a  finding  that  the  taxable  property  in  the 
old  county  was  less  than  $3,000,000  threw  it  into  the  second  class. 
(Bunch  v.  Woods,  318.) 

COURTS. 

1.  Coubts — Controlling  Decisions. — The  decision  of  the  federal  su- 

preme court  as  to  the  rights  of  future  stockholders  of  a  corporation 
and  the  liability  of  promoters  to  them  fixes  the  law  in  the  territory 
of  Arizona.     (Hughes  v.  Cadena  De  Cobre  Mining  Co.,  52.) 

2.  Courts — Allowance  —  Court  Reporter— "Traveling  Expenses." — 

Laws  of  1907,  chapter  74,  section  15,  paragraph  14,  allowing  the 
court  reporter  his  "actual  traveling  expenses"  in  attending  the  dis- 
trict court  away  from  his  official  residence,  authorizes,  in  view  of  a 
uniform  practical  construction  to  that  effect  of  a  prior  similar  stat- 
ute, an  allowance  for  his  board  and  lodging  at  the  place  where  the 
court  is  held.     (Van  Veen  v.  County  of  Graham,  167.) 
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••  Ctoraro-nJuRisDiCTioN  of  Subject  Matter—Statutes.— Plaintiff  in 
ejectment  for  land  in  Santa  Cruz  county  pleaded  as  an  estoppel  of 
record  against  the  defendant  a  judgment  of  the  district  court  of 
Pima  county  rendered  in  1907,  in  an  action  commenced  in  1887,  and 
the  pleading  did  not  show  that  any  other  court  had  acquired  juris- 
diction of  the  subject  matter.  Session  Laws  of  1899,  No.  44,  sec- 
tion 10,  created  Santa  Cruz  county  out  of  Pima  county,  and  pro- 
Tided  that  actions  pending  in  the  district  court  of  Pima  county, 
where  the  property  in  controversy  in  such  actions  was  situated  in 
the  new  county  of  Santa  Cruz,  should  be  transferred  to  the  courti 
of  Santa  Cruz.  Held,  that  this  section  was  directory,  and  that  the 
district  court  of  Pima  county  had  authority  to  hear  and  determine 
the  cause  and  enter  the  judgment  pleaded.  (Sanford  v.  Ainsa, 
287.) 

4.  Courts  —  United  States  Supreme  Court — Decisions  —  Effect. — 
The  decisions  of  the  federal  supreme  court  are  controlling  in  the 
territory  of  New  Mexico.     (Kroeger  v.  Twin  Buttes  B.  B.  Co.,  348.) 

CBIMINAL  LAW. 

1.  Criminal  Law — Appeal— Review — Continuance— Discretion. — The 

granting  or  refusal  of  a  continuance  rests  in  the  sound  discretion 
of  the  trial  court,  and  its  ruling  will  not  be  disturbed  on  appeal  un- 
less the  discretion  was  abused.     (Hurley  v.  Territory,  2.) 

2.  Same — Continuance — Application — Refusal— Discretion  of  Court. 

It  is  not  an  abuse  of  discretion  to  deny  a  continuance  on  the  ground 
of  the  absence  of  a  witness,  where  the  facts  Bought  to  be  proved  by 
the  witness  are  not  within  the  personal  knowledge  of  accused,  but 
his  knowledge  of  what  the  witness  would  testify  to  if  present  is 
hearsay  only,  and  the  source  of  his  knowledge  is  not  set  forth,  and  it 
is  not  alleged  that  accused  has  any  knowledge  of  the  residence  of 
the  witness,  nor  was  it  shown  why  the  witness1  attendance  was  not 
obtained  in  the  five  dayB  between  the  verification  of  plaintiff's  af- 
fidavit and  the  application,  nor  were  any  facts  stated  tending  to 
show  that  the  witness  could  be  produced  if  a  continuance  was 
granted.     (Hurley  v.  Territory,  2.) 

3.  Criminal  Law — Opinion  Evidence — Competency  of  Witness. — A 

boy  thirteen  years  of  age,  who  had  lived  eight  or  ten  years  on  the 
hills,  and  who  had  seen  men  shoot  shotguns  and  rifles,  was  compe- 
tent to  give  his  opinion  that  shots  heard  by  him  were  rifle  shots ;  but 
the  weight  of  his  testimony  was  for  the  jury.  (Hurley  v.  Territory, 
2.) 

4.  Criminal  Law — Trial— Instructions — Befusal  to  Give  Instruc- 

tions Covered  bt  Charge  Given. — It  is  not  error  to  refuse  instruc- 
tion* generally  covered  in  the  charge  given.  (Hurley  v.  Territory, 
2.) 
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5.  Same—Same — Opinion  of  Court. — Instructions  so  framed  as  to  indi- 
cate an  expression  of  opinion  by  the  court  on  issues  of  fact  for  tkt 
jury  are  properly  refused.  (Hurley  t.  Territory,  2.) 
6.  Criminal  Law — Witnesses — Conduct  of  Trial— Duty  of  Judge. — 
The  duty  of  a  trial  judge,  particularly  in  criminal  cases,  is  more 
than  that  of  an  umpire,  and  he  must  see  that  justice  is  done  to  both 
parties,  and  henee  when  satisfied  that  the  facts  are  not  being  elicited 
by  questions  of  counsel,  and  witnesses  show  a  disposition  to  evade 
direct  answers,  it  is  not  only  his  right,  but  his  duty,  to  so  question 
a  witness  as  to  bring  eut  the  points  not  made  clear  by  counsel's  ex- 
amination, he  having  in  that  respect  a  wide  discretion,  the  exercise 
of  which  will  not  be  reviewed  in  the  absence  of  abuse,  but  such  ex- 
amination must  not  show  bias  or  prejudice,  or  impress  the  jury  with 
the  belief  that  the  judge  is  taking  sides.     (Dutton  v.  Territory,  7.) 

7.  Criminal  Law — Change  of  Venue— Grounds— Prejudice — Discre- 

tion.— An  application  for  a  change  of  venue  for  an  alleged  preju- 
dice against  defendant  in  the  community  rests  largely  in  the  discre- 
tion of  the  trial  court.     (Robertson  v.  Territory,  10.) 

8.  Same — Instructions — Credibility  of  Accused. — In  a  prosecution  for 

homicide,  the  court  charged  that  defendant  had  offered  himself  aa 
a  witness  in  his  own  behalf,  as  he  was  entitled  to  do,  and  that  the 
jury  should  consider  his  testimony  as  any  other  witness,  but  that,  in 
determining  the  credit  to  be  given  thereto,  they  should  consider  his 
very  great  interest  in  the  result,  the  effect  of  a  verdict  on  him,  and 
determine  how  far,  if  at  all,  such  interest  might  color  his  testimony; 
that,  if  his  statements  carried  with  them  belief  in  their  truth,  the 
jury  should  receive  and  act  on  them,  and,  if  not,  they  might  reject 
them.  Held,  that  while  such  charge  was  not  error,  the  instruction 
was  undesirable,  and  should  not  be  given.  (Robertson  v.  Territory r 
10.) 

9.  Same — Appeal  and  Error — Invited  Error.— Where,  in  a  prosecution 

against  a  peace  officer  for  homicide  in  killing  deceased  while  at- 
tempting to  arrest  him,  defendant  requested  an  instruction  that  on 
the  day  in  question  deceased  was  in  the  actual  commission  of  a  mis- 
demeanor in  the  presence  of  accused,  which  the  court  gave,  accused 
could  not  claim  on  appeal  that  deceased  was  committing  a  felony. 
(Robertson  v.  Territory,  10.) 

10.  Criminal  Law — Instructions — Review  as  a  Whole. — Instructions 
in  a  criminal  case  must  be  considered  as  a  whole.  (Robertson  v. 
Territory,  10.) 

11.  Criminal  Law — Appeal— Disposition  of  Cause — Absence  of 
Briefs  and  Assignments  of  Error. — Where,  on  appeal,  there  is 
submitted  a  transcript  of  the  testimony,  the  judgment-roll,  and  the 
transcript  of  the  record  in  the  lower  court,  but  no  assignment  of 
errors  or  briefs  from  either  party,  and  the  indictment  is  sufficient, 
the  evidence  is  sufficient  to  support  the  judgment,  and  the  court's 
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charge  correctly  enunciates  the  law,  the  judgment  will  be  affirmed. 
(Stewart  t.  Territory,  19.) 

12.  Criminal  Law — Evidence — Opinion  Evidence. — In  a  murder  trial, 

witnesses  who  had  hunted  and  killed  large  animals,  and  had  observed 
the  character  of  the  wounds  inflicted  by  the  bullets  on  entering  and 
leaving  the  bodies  of  the  animals,  were  properly  permitted  to  testify 
that  from  an  examination  of  the  wounds  of  deceased  it  was  their 
opinion  that  the  bullets  entered  the  back  of  his  head  and  came  out 
near  the  eye.     (Spence  v.  Territory,  20.) 

13.  Criminal  Law — Instructions. — In  a  criminal  case,  the  charge  of 
the  court  must  be  considered  in  its  entirety.  (Spence  v.  Territory, 
20.) 

14.  Criminal  Law — Trial — Bequests  for  Instructions — Definition 

of  Terms. — If,  in  a  prosecution  under  Acts  of  1909,  chapter  92, 
section  2,  defendant's  counsel  desired  the  words  "gambling-house,  er 
other  resort  maintained  for  gambling/'  defined  to  the  jury,  they 
should  have  presented  a  request  therefor  in  proper  form.  (Schmidt 
v.  Territory,  77.) 

15.  Criminal      Law — Evidence— Presumptions — "Conclusive      Pre- 

sumption"— "Rebuttable  Presumption." — A  "conclusive  presump- 
tion" of  law  is  an  inference  which  must  be  drawn  from  the  proof 
of  given  facta,  which  no  evidence  may  overthrow;  while  a 
"rebuttable  presumption"  of  law  is  an  inference  which  obtains  until 
overthrown  by  proof.     (Barrow  v.  Territory,  302.) 

16.  Same— Instructions — Withdrawal  of  Evidence. — A  charge  that  a 

presumption  of  law  arises  from  facts  stated  is  erroneous,  especially 
where  there  is  no  suggestion  that  the  presumption  is  rebuttable. 
(Barrow  v.  Territory,  302.) 

17.  Same — Evidence — Instructions. — Where,  on  a  trial  for  rape  on  a 
female  under  the  age  of  consent,  the  evidence  for  the  prosecution 
was  wholly  circumstantial,  and  accused  denied  the  act,  an  instruc- 
tion that,  from  the  facts  established  by  the  prosecution,  the  jury 
must  conclusively  presume  the  ultimate  fact  was  prejudicial  to  ac- 
cused, because  taking  from  the  jury  the  right  to  draw  inferences  they 
deemed  warranted  by  the  evidence,  and  because  it  excluded  con- 
sideration of  the  testimony  of  accused.  (Barrow  v.  Territory, 
302.) 

18.  Same— Trial — Instruction. — An  instruction  that  a  series  of  facts 

raises  a  presumption  of  law  or  fact  that  an  ultimate  fact  exists  is 
misleading,  where  the  finding  of  the  ultimate  fact  is  for  the  jury; 
the  law  being  only  that  such  series  of  facts,  found  beyond  a  reason- 
able doubt,  will  warrant  the  jury  in  drawing  a  particular  inference, 
which,  weighed  in  the  light  of  the  evidence,  will  justify  a  finding 
of  the  ultimate  fact.  (Barrow  v.  Territory,  302.) 
16.  Criminal  Law — New  Trial — Newly  Discovered  Evidence — 
Cumulative  Evidence. — Where,  in  a  prosecution  for  assault  with 
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intent  to  murder  a  police  officer,  the  evidence  showed  thai  the 
officer  and  accused  had  had  a  prior  altercation  just  before  the 
•hooting  occurred  in  which  each  used  Tile  epithets  to  the  other,  and 
the  only  issue  was  as  to  who  was  the  aggressor  in  the  shooting  which 
followed,  an  affidavit  that  the  officer  shortly  before  the  shooting 
applied  a  Tile  epithet  to  accused,  and  said  that  he  would  get  him 
jet  during  the  night,  was  merely  cumulative,  and  not  such  newly 
discovered  evidence  as  would  authorize  a  new  trial.  (Williams  t. 
Territory,  306.) 

20.  Criminal  Law — Verdict  op  "Guilty" — Sufficiency. — A  verdict  of 

guilty  implies  a  finding  upon  every  element  essential  to  constitute 
the  offense  as  charged,  but  a  verdict  which  convicts  of  but  one  of 
several  essential  elements  of  an  offense  is  insufficient  to  sustain  a 
conviction  for  the  offense  charged.     (Kimball  v.  Territory,  310.) 

21.  Sams— Plea  or  not  Guilty — Effect. — A  plea  of  not  guilty  puts  in 

issue  every  material  allegation  of  the  indictment,  and  there  can  be 
no  conviction  unless  the  jury  expressly  find  against  accused  on  the 
issue.     (Kimball  t.  Territory,  310.) 

22.  Criminal  Law — Verdict — Immaterial  Irregularities. — Mere  ir- 
regularity or  surplusage  in  a  verdict  of  conviction  is  immaterial, 
if  intent  to  convict  of  the  crime  charged  is  unmistakably  expressed. 
(Kimball  t.  Territory,  310.) 

23.  Same— Discharge  of  Accused— Former  Jeopardy. — Though  a  ver- 

dict of  guilty  of  "obtaining  property  by  false  representations  as 
charged  in  the  indictment"  is  insufficient  to  sustain  a  judgment  of 
conviction  under  Penal  Code  of  1901,  section  489,  for  obtaining 
money  by  false  pretense,  for  failing  to  find  intent  to  defraud,  the 
judgment  on  being  set  aside  is  not  a  bar  to  another  prosecution  for 
the  same  offense.     (Kimball  v.  Territory,  810.) 

24.  Same  —  Insufficient  Verdict  —  Former  Jeopardy.  —  Generally, 
where  a  verdict  is  so  uncertain  that  the  jury's  intent  cannot  be 
ascertained,  accused  cannot  be  deemed  to  have  been  in  jeopardy  bo 
as  to  entitle  him  to  discharge.     (Kimball  v.  Territory,  310.) 

25.  Criminal  Law — Unlawful  Acts  by  Agent— ^Principal's  Respon- 
sibility.— One  is  not  liable  criminally  for  unlawful  acts  of  his 
agent,  though  committed  in  the  principal's  business,  unless  they  were 
directed  by  or  acquiesced  in  by  the  principal.  (Grant  Bros.  C  Co. 
y.  United  States,  388.) 

26.  Criminal  Law — Continuance — Absent  Witnesses — Affidavits — 

Sufficiency. — A  continuance  in  a  criminal  case  on  the  ground  of 
absent  witnesses  was  properly  refused,  where  the  affidavits  support- 
ing the  motion  stated  no  facts  from  which  the  court  could  determine 
either  whether  the  testimony  of  the  witnesses  was  material  or 
whether  there  was  any  reasonable  probability  that  the  attendance  of 
such  witnesses  might  be  secured  at  a  subsequent  term.  (Sharp  y. 
Territory,  416.) 
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27.  Criminal  Law — Other  Offenses — Baps.— On  a  trial  for  itatatory 

rape,  with  the  consent  of  the  female  under  the  age  of  consent,  sub- 
sequent acts  of  intercourse  may  be  proved,  the  relations  of  the  par- 
ties haying  been  continuous.     (Levy  v.  Territory,  425.) 

28.  Criminal  Law — New  Trial — Misconduct  op  Jury. — Under  Penal 

Code  of  1901,  section  988,  subdivision  10,  a  new  trial  on  the  ground 
that  the  jurors  were  supplied  with  liquor  during  their  deliberation 
is  properly  denied,  where,  during  the  evening  after  they  had  retired 
to  deliberate,  a  few  bottles  of  beer  were  consumed  by  the  jurors,  who 
shortly  thereafter  retired  for  the  night,  and  agreed  on  a  verdict 
during  the  next  day.     (Levy  v.  Territory,  425.) 

29.  Criminal  Law — New  Trial — Misconduct  op  Jury.— Under  Penal 

Code  of  1901,  section  988,  subdivision  14,  providing  that  the  mis- 
conduct of  a  jury  may  be  shown  by  the  voluntary  affidavit  of  a 
juror,  a  new  trial  for  the  misconduct  of  the  jurors  as  disclosed  by 
an  affidavit  of  a  juror,  averring  that  he  was  induced  to  find  accused 
guilty  through  fear  of  criticism  of  the  court,  should  a  verdict  of  ac- 
quittal be  rendered,  because  the  court  had  a  short  time  before  criti- 
cised another  jury  for  returning  a  verdict  of  acquittal,  and  that  the 
criticism  was  discussed  by  the  jury,  is  properly  denied,  where  the 
juror  in  a  subsequent  affidavit  averred  that  the  former  affidavit 
was  made  on  the  express  understanding  that  other  alleged  miseon* 
duct  of  the  jury  would  not  be  presented,  and  other  jurors  averred 
that  the  matter  was  not  discussed  during  the  deliberation  of  the 
jury.     (Levy  v.  Territory,  425.). 

30.  Rape — Evidence— Admissibility. — That  a  female  under  the  age  of 
consent  made  no  complaint  is  immaterial.     (Levy  v.  Territory,  425.) 

DAMAGES.    See  Contracts,  3;  Death;  Sales.  ' 

DEATH. 

1.  Death — Damages — Excessiveness. — Decedent  was  sixty-two  years  of 
age  at  his  death,  and  by  profession  a  mining  engineer.  There  was 
evidence  tending  to  show  that  prior  to  the  injuries  resulting  in  his 
death  he  was  in  robust  health,  and  was,  and  for  some  time  had  been, 
in  the  employment  of  a  mining  company  at  a  salary  of  $100  a 
month,  with  a  house  and  provisions  for  himself  and  wife.  His  life 
expectancy  was  twelve  and  eighty-six  one-hundredths  years.  Held, 
that  a  recovery  of  $5,000  for  his  death  was  not  excessive.  (Phoenix 
By.  Co.  v,  Landis,  80.) 

DELIVERY.    See  Bills  and  Notes. 

DEPOSITIONS. 

1.  Depositions — Notice  or  Application  tor  Commission— Purpose. — 
The  purpose  of  notice  of  taking  of  depositions  is  to  advise  the  ad- 
versary of  the  application  for  commissions  It  take  the  depositions 
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and  of  the  interrogatories  attached  thereto,  so  that  he  can 
cross-interrogatories.     (Grant  Bros.  C.  Co.  v.  United  States,  $88.) 

2.  Sams— Sams — Sufficiency. — Where  defendant  obtained  a  change  of  \ 

venue  after  plaintiff  had  prepared,  but  before  service  of,  notiee  of  \ 

an  application  to  the  clerk  of  the  original  court  for  commissions  to  ■ 

take  depositions,  it  was  not  necessary  to  serve  new  interrogatories 
and  new  notices,  specifying  the  clerk  of  the  court  to  which  the  cause 
was  transferred.     (Grant  Bros.  C.  Co.  v.  United  States,  388.) 

3.  Same — Ikregulabitiss. — Opening  depositions  at  the  adversary'*   re- 

quest waived  irregularities  appearing  on  the  outside  of  the  envelope. 
(Grant  Bros.  C.  Co.  v.  United  States,  388.) 

EJECTION  OF  TRESPASSER.    See  Railroads,  3-10. 

EJECTMENT. 

1.  Ejectment — Pleading  and  Evidence — Complaint? — Estoppel  by 
Record. — In  ejectment  defendants'  estoppel  of  record  is  proper  mat- 
ter to  be  pleaded  in  the  complaint.     (Sanford  v.  Ainea,  287.) 

ELECTIONS. 

1.  Elections— "Votes    Cast."— Blank   ballots   are   not   "votes    cast," 

(Hieks  v.  Krigbaum,  237.) 

2.  Same — Contests — Spoiled  Votes. — A  complaint,  in  a  suit  to  contest 

the  validity  of  a  school  district  election,  authorizing  the  issuance 
of  bonds,  which  alleges  the  number  of  votes  cast,  of  which  four 
were  "spoiled,"  requires  the  deduction  of  the  spoiled  ballots  in 
determining  the  number  of  votes  cast  for  and  against  the  issuance 
of  bonds,  for  the  word  "spoiled"  in  the  complaint  must  be  con- 
strued in  the  light  of  Civil  Code  of  1901,  paragraph  2340,  providing 
that  spoiled  ballots  returned  by  a  voter  shall  be  canceled.  (Hicks 
v.  Krigbaum,  237.) 

See  Statutes,  6-9. 
ENFORCEMENT  OP  LIENS.     See  Taxation,  8-11. 
EQUITABLE  ASSIGNMENT.     See  Assignments,  1;  Account,  1. 

EVIDENCE. 

1.  Evidence — Conclusion  op  Witness — Matter  Directly  in  Issue — 
Sale  of  Real  Estate. — In  an  action  for  services  as  a  middleman  in 
effecting  an  option  contract  of  sale  of  mining  property,  it  was  not 
error  to  allow  plaintiff  to  testify,  in  answer  to  a  question  as  to  what 
he  understood  defendant  to  mean  by  saying  that  he  would  make  it 
all  right,  that  he  understood  that  he  was  to  get  the  usual  com- 
mission on  the  purchase  price  of  the  property,  since  it  was  proper 
that  the  private  understanding  of  the  promisee  be  placed  before  the 
jury,  not  for  the  purpose  of  enforcing  such  understanding,  but  to 
aid  the  jury  in  determining  the  sense  in  which  the  words  were  used. 
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and  in  finding  whether  the  parties  came  to  an  agreement  in  accord 
with  the  private  understanding  of  the  plain-tin*.  (May hew  v.  Bris- 
tin,  102.) 

2.  Evidence  —  Hypothetical  Questions  —  Cross-examination.— There 

must  be  evidence  of  the  material  facts  assumed  in  a  hypothetical 
question  before  an  answer  thereto  may  be  permitted,  and  this  rule 
applies  to  cross-examination,  where  the  question  purports  to  relate  to 
the  specific  facts  of  the  case,  and  is  asked  for  the  purpose  of  elicit- 
ing an  answer  as  to  the  value  of  services  rendered.  (May hew  v. 
Brislin,  102.) 

3.  Evidence—  Value  of  Corporate  Stock. — In  the  absence  of  any  other 

evidence  of  value,  the  par  value  is  presumptively  the  value  of  cor- 
porate stock,  but  evidence  of  the  insolvency  of  the  corporation,  the 
value  of  its  property,  and  its  liabilities,  is  admissible  to  show  the 
value  of  its  stock.     (Tevis  v.  Ryan,  120.) 

4.  Evidence— Admissions  op  Counsel — Effect. — On  trial,  as  bearing 

upon  the  issue  involved,  admissions  of  counsel  may  be  the  ground  of 
the  court's  procedure  equally  as  if  established  by  clearest  proof,  but 
mere  unguarded  expressions  of  counsel  or  ambiguous  statements  may 
.not  be  the  basis  of  the  court's  action.     (Tevie  v.  Ryan,  120.) 

5.  Evidence — Judicial  Notices — Statutes — Executive  Construction — 

Assessment  of  Taxes. — The  practice  of  assessing  mining  claims 
by  name,  followed  for  a  long  time  without  question,  is  a  practical 
construction  of  Civil  Code  of  1887,  paragraph  2652,  as  to  the  mode 
of  assessment,  of  which  the  courts  may  take  judicial  notice.  (Ter- 
ritory v.  Copper  Queen  Con.  Min.  Co.,  198.) 

fi.  Evidence — Parol  Evidence — Contracts — Ambiguity. — The  patent 
ambiguity  of  a  written  contract  which  cannot  be  explained  by  parol 
is  that  which  remains  uncertain  after  the  court  has  received  evi- 
dence of  the  surrounding  circumstances  throwing  light  on  the  intent 
of  the  parties,  and  where  the  court,  after  placing  itself  in  the 
situation  of  the  parties  at  the  executing  of  the  instrument,  and  with 
full  understanding  of  the  words,  cannot  ascertain  the  intent  of  the 
parties  from  the  language  of  the  instrument,  it  cannot  be  sustained 
by  the  introduction  of  evidence  adding  new  terms.  (Shannon  Cop- 
per Co.  v.  Potter,  245.) 

7.  Same — Same — Same — Same. — Where  a  contract  of  sale  of  corporate 
stock  recited  that  the  corporation  and  an  individual  were  parties 
of  the  first  part,  and  provided  that  the  parties  of  the  first  part 
agreed  to  sell  the  stock  of  the  corporation,  and  that  the  buyer  agreed 
to  buy  at  a  specified  price,  and  that  the  first  partial  payment  should 
be  made  to  a  specified  bank,  and  that  the  balance  should  be  paid 
in  installments  at  the  same  bank,  but  was  silent  as  to  whom  pay- 
ment of  the  semi-annual  interest  provided  for  should  be  made,  parol 
evidence  of  the  situation  of  the  parties  at  the  execution  of  the 
contract  showing  that  the  individual  was  the  legal  owner  of  most 
of  the  stock  and  the  equitable  owner  of  the  remainder,  and  that 
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the  bank,  with  the  knowledge  of  the  buyer,  applied  the  money 
received  from  the  buyer  to  the  personal  use  of  the  individual,  was 
admissible  to  explain  the  ambiguity  resulting  from  the  failure  to 
provide  to  whom  payment  of  the  interest  should  be  made,  and 
showed  that  the  individual  was  entitled  to  the  interest.  (Shannon 
Copper  Co.  v.  Potter,  245.) 

$.  Same  —  Sams — Sams  —  Construction — Liberal  Construction. — A 
seller  in  a  contract  of  sale  reduced  to  writing  by  a  stenographer  of  the 
buyer  is  entitled  to  a  favorable  construction  of  the  contract,  under 
the  rule  that  one  who  takes  an  agreement  prepared  by  another  and 
on  its  faith  incurs  obligations,  or  parts  with  his  property,  should 
have  a  construction  given  to  the  instrument  favorable  to  him. 
(Shannon  Copper  Co.  v.  Potter,  245.) 

9.  Evidence — Admissibility — Documentary   Evidence. — In  an   action 

against  a  corporation  on  a  contract,  whereby  it  hired  a  freighting 
outfit  from  plaintiff,  there  was  evidence  that  defendant's  manager 
who  contracted  for  defendant,  instructed  defendant's  team  superin- 
tendent to  value  the  outfit,  and  that  he  instructed  defendant's  time- 
keeper to  make  a  memorandum  of  the  outfit.  Held,  that  a  memo- 
randum made  by  the  timekeeper,  showing,  among  other  things,  s> 
certain  chain  claimed  by  plaintiff  not  to  have  been  returned  as 
required  by  the  contract,  was  admissible  as  against  the  objection 
that  the  team  superintendent  had  no  authority  to  bind  the  company. 
(Arizona  Power  Co.  v.  Kellam,  291.) 

10.  Evidence  —  Declarations  —  Self-serving    Declarations  —  State- 

ments bt  Partners. — Plaintiff  in  an  action  for  an  accounting  of 
moneys  and  property  received  by  defendants  through  a  litigation  in 
which  plaintiff's  husband  and  his  partner,  who  was  plaintiff's  as- 
signor, were  to  have  a  share  of  the  proceeds,  in  which  adverse  par- 
ties intervened,  offered  a  copy  of  a  telegram  to  her  husband  from 
his  partner,  who  had  not  been  present  or  participated  in  the  oral 
contract  fo*  the  share.  Held,  that  the  rule  permitting  evidence  of 
the  understanding  of  parties  to  an  oral  agreement  as  to  its  effect 
does  not  extend  to  a  party  who  was  not  present  or  participating  in 
such  contract,  and  that  the  copy  was  inadmissible.  (Barnes  v. 
Shattuck,  338.) 

See  Appeal  and  Error,  5,  8,  15,  26,  30,  36,  38,  48;  Aliens,  8,  9; 
Brokers,  1;  Contracts,  5;  Corporations,  11,  15;  Criminal  Law, 
3,  12,  15-17,  19;  Gaming,  3,  4;  Homicide,  1,  2,  6;  Master  and 
Servant,  6. 

EXCLUSION.    See   Aliens,    1-5. 

EXECUTION. 

1.  Execution — Sals — Title  o»  Purchaser — Outstanding  Equities. — 
At  common  law,  and  in  absence  of  statute,  a  purchaser  on  execution 
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takes  title  subject  to  all  outstanding  equities  of  which  he  had  notice 
at  the  time  of  the  sale.     (Luke  ▼.  Smith,  155.) 

£.  Same — Same — Rights  of  Purchases — Partner's  Lien — Priority — 
Judgment  Lien. — Civil  Code  of  1901,  paragraph  749,  making  all 
conveyances  of  land  void  as  to  creditors  and  subsequent  purchasers 
for  value,  unless  acknowledged  and  recorded,  does  not  cover  the  case 
of  equitable  liens,  evidence  of  which  need  not  be  recorded,  so  that  a 
partner's  equitable  lien  for  money  advanced  to  purchase  and  improve 
land  used  in  the  firm  business,  is  superior  to  the  lien  of  one  pur- 
chasing upon  a  subsequent  execution  sale  under  a  judgment  against 
the  partner  in  whose  name  the  legal  title  was,  if  the  execution  pur- 
chaser bought  with  actual  or  constructive  notice  of  the  partner's  lien. 
(Luke  v.  Smith,  155.) 

8.  Execution — Sale— Bona  Fide  Purchasers — Notice— Judicial  Pro- 
ceedings— Filing  op  Complaint. — Plaintiff  sued  his  partner,  B.,  to 
foreclose  his  partner  lien  on  land  standing  in  B.'s  name,  and  joined 
as  defendants  creditors  of  B.  who  had  attached  the  land.  Pending 
the  suit,  the  attaching  creditors  obtained  judgment  against  B.  and 
bought  in  the  land  at  the  execution  sale.  Held,  that  though  the  com- 
plaint did  not  state  the  facts  supporting  the  partner's  lien  claimed 
by  plaintiff,  yet  where  it  stated  the  substance  of  a  part  of  the  part- 
nership agreement  as  to  the  land  under  which  the  lien  was  claimed, 
it  was  enough  to  put  the  attaching  creditors  on  inquiry,  and  charge 
them  with  constructive  notice  thereof  so  as  to  postpone  their  rights 
as  purchasers  at  the  execution  sale  to  the  plaintiff's  lien  as  partner. 
(Luke  v.  Smith,  155.) 

4.  Sams — Same — Eights  op  Purchaser — Constructive  Notice — Beo- 
ords — Mortgage  Becords. — Recording  of  a  mortgage  executed  with 
warranty  of  title,  by  one  who  had  the  legal  title  to  land  upon  which 
another  had  a  partner's  lien,  was  not  constructive  notice  to  the  latter 
of  its  execution,  so  as  to  constitute  a  waiver  by  him,  by  acquiescence, 
as  to  his  rights  as  lienor,  as  against  subsequent  purchasers  of  the 
land  under  execution,  he  having  no  actual  notice  of  the  record. 
(Luke  v.  Smith,  155.) 

FALSE  PBETENSES. 

1.  False  Pretenses — Cheat—  Obtaining  Monet  by  Worthless  Check. 

The  obtaining  of  money  or  property  by  means  of  a  check  on  a  bank 
in  which  the  maker  keeps  no  account  was  not  a  cheat  at  common 
law  prior  to  30  George  II,  chapter  24,  section  1,  making  criminal  the 
obtaining  of  money  or  property  by  false  pretenses,  but  after  the 
enactment  thereof  was  indictable  as  a  false  pretense.  (Williams  v. 
Territory,  27.) 

2.  Same— Obtaining  Monet  bt  Worthless  Check. — The  offense  of  ob- 

taining money  or  property  by  means  of  a  worthless  check  may  be 
punished  under  Penal  Code  of  1901,  section  481,  making  the  ob- 
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taining  of  money  under  false  pretenses  a  misdemeanor.     (Williams 

t.  Territory,  27.)  j 

8.  False  Pretenses — Obtaining  Monet  bt  "False  Check." — A  check  | 

is  "false"  within  Penal  Code  of  1901,  section  489,  making  it  a  felony  J 

to  obtain  money  or  property  by  a  false  or  bogus  check,  when  it  is  j 

a  willfully  untrue  written  order  directing  a  bank  to  pay  money  on  j 

demand.     (Williams  v.  Territory,  27.)  ' 

4.  False  Pretenses — Obtaining  Money  bt  "Bogus  Check." — A  check 
given  by  a  person  upon  a  bank  in  which  he  has  no  funds,  and  which 
he  has  no  reason  to  suppose  will  be  honored,  is  a  "bogus  check" 
within  Penal  Code  of  1901,  section  489,  making  it  a  felony  to  ob- 
tain, or  attempt  to  obtain,  with  intent  to  cheat,  any  money  or  prop- 
erty by  a  false  or  bogus  check.     (Williams  v.  Territory,  27.) 

6.  False  Pretenses — Intent— Essentiality. — Intent  to  defraud  is 
essential  to  the  offense  under  Penal  Code  of  1901,  section  489,  of  ob- 
taining money  under  false  pretense.     (Kimball  v.  Territory,  310.) 

6.  Same— Verdict — Sufficiency. — A  verdict  of  guilty  of  "obtaining 
property  by  false  representations  as  charged  in  the  indictment"  is 
insufficient  to  sustain  a  conviction  under  Penal  Code  of  1901,  sec- 
tion 489,  for  obtaining  money  by  false  pretenses,  for  failing  to  find 
intent  to  defraud,  an  essential  element  of  the  offense.  (Kimball  ▼. 
Territory,  310.) 

FORMER  JEOPARDY.    See  Criminal  Law,  23,  24.  | 

j 
GAMING. 

1.  Gaming — Offenses — Games  Prohibited  in  Gambling-houses. — Acts 

of  1909,  chapter  92,  section  1,  prohibits  certain  games  for  money 
by  professional  gamblers,  and  section  2  provides  that  if  any  pro- 
prietor, owner,  or  part  owner,  lessee,  manager,  or  any  person  having 
management,  supervision,  or  control,  temporary  or  permanent,  of 
any  gambling-house  or  other  resort,  maintained  for  gambling,  or  of 
any  saloon,  or  of  any  building  in  which  a  saloon  may  be  situate, 
shall  permit  any  of  such  games  to  be  played  in  such  place,  he  shall 
be  guilty  of  a  misdemeanor,  etc.  Held,  that  the  persons  to  whom 
section  2  applied  were  not  limited  to  professional  gamblers  of  the 
classes  enumerated  in  section  1,  but  that  the  prohibition  therein  ap- 
plied to  all  persons  in  control  of  the  places  referred  to  therein. 
(Schmidt  v.  Territory,  77.) 

2.  Gaming — Maintaining  Place  for  Gaming — "Gambling-house." — The 

words  "  'gambling-house*  or  other  resort  maintained  for  gambling," 
in  Acts  of  1909,  chapter  92,  section  2,  mean  any  place  where  games 
are  played,  and  not  solely  a  place  where  games  are  carried  on  in 
the  manner  prohibited  in  section  1.     (Schmidt  v.  Territory,  77.) 

3.  Gaming — Maintaining  Place  for  Gaming — Evidence. — Evidence  held 

to  show  defendant  was  a  proprietor  of  a  saloon  in  which  games 
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were  permitted  in  violation  of  Acts  of  1909,  chapter  92,  section  1. 
(Schmidt  v.  Territory,  77.) 

4.  Gaming — Maintaining  Place  for  Gaming — Eyidencb  of  Gambling. 
In  a  prosecution  under  Acts  of  1909,  chapter  92,  section  2,  sub- 
stantial evidence,  tending  to  show  that  money  changed  hands  among 
players  as  the  result  of  a  game,  shows  something  won  or  lost 
therein,  in  absence  of  evidence  that  the  change  of  possession  was 
not  intended  to  be  permanent.     (Schmidt  v.  Territory,  77.) 

GUARANTY. 

1.  Guaranty — Offer  and  Acceptance. — The  owner  of  mining  claims 
gave  an  option  to  purchase  the  same,  which  was  transferred  by  the 
holder  to  a  corporation,  which  took  possession,  located  adjoining 
claims,  and  employed  men  to  develop  the  claims.  The  owner  knew 
that  the  men  did  work  on  claims  included  in  the  option,  and  assured 
the  laborers  that  in  his  opinion  the  mines  were  good  for  the  money, 
and  stated  that  if  the  corporation  did  not  pay,  the  men  should  not 
lose  their  money,  even  if  he  had  to  sell  or  work  the  mine  or  have 
someone  else  work  it,  but  he  did  not  promise  expressly  to  pay  the 
wages  of  any  of  the  men  to  whom  he  talked,  and  no  one  of  the  men 
testified  that  the  work  was  continued  in  reliance  on  the  statement 
made  by  the  owner.  The  continuance  of  the  work  was  a  benefit  to 
the  owner  and  his  property.  Held,  that  the  owner  was  not  person- 
ally liable  to  the  men  for  the  work  performed.  (Harper  v.  Inde- 
pendence Development  Co.,  176.) 

HARMLESS  EEEOE.    See  Appeal  and  Error,  3,  26,  27,  30,  35,  36,  50. 

HOMICIDE. 

1.  Homicide— Evidence — Admissibility. — The    fact    that   accused,  the 

day  before  the  shooting  of  decedent,  shot  at  goats  of  decedent  at  or 
near  the  premises  of  accused,  was  material  to  establish  the  relations 
between  the  parties  and  the  state  of  the  mind  of  accused.  (Hurley 
v.  Territory,  2.) 

2.  Homicide — Evidence — Threats    of    Accused — Admissibility. — Evi- 

dence of  what  accused,  at  a  period  remote  from  the  homicide,  had 
said  about  pointing  a  gun  at  and  threatening  to  shoot  the  children 
of  decedent,  was  admissible,  where,  in  connection  with  proof  of  other 
threats  of  accused,  it  might  indicate  a  continuance  of  the  state  of 
mind  of  accused  toward  decedent.     (Hurley  v.  Territory,  2.) 

3.  Homicide — Action   of  Peace    Officer — Separate  Transactions. — 

Where  defendant,  a  peace  officer,  having  been  unsuccessful  in  his  at- 
tempt to  arrest  deceased  in  the  street  at  the  time  of  deceased's 
commission  of  a  misdemeanor,  returned  later  armed  to  effect  the  ar- 
rest, and  a  conflict  then  occurred  in  which  defendant  shot  deceased, 
tho  transaction  was  not  continuous,  and  defendant's  liability  for  the 
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homicide  depended  on  the  circumstances  surrounding  the  transaction 
at  the  time  of  the  killing,  rather  than  when  decedent  committed  the 
misdemeanor.     (Robertson  v.  Territory,  10.)  ] 

4.  Same — Excusable     Homicide — Arrest — Misdemeanor — Rights     of  m 

Officer. — In  arresting  a  man  for  a  misdemeanor,  an  officer  may  not  i 

use  unnecessary  bodily  harm  or  kill  the  person  he  is  arresting,  even 
though  he  may  escape,  but  it  is  the  duty  of  the  officer  to  get  other  | 

persons  to  assist  him,  and  later  on  to  overcome  the  accused  person's  j 

resistance  and  place  him  under  arrest,  the  officer  being  authorized 
to  inflict  death  or  great  bodily  harm  only  to  save  his  own  life  or  to 
prevent  great  bodily  harm  to  himself  in  the  accused's  resistance  of 
arrest.     (Robertson  v.  Territory,  10.) 

5.  Homicide — Self-defense — Questions  for  Jury. — In  a  murder  trial  ; 

the  weight  to  be  given  accused's  statement  on  surrendering  i»im—»if  j 

to  custody  that  he  acted  in  self-defense  was  for  the  jury,  and  the  | 

court  properly  left  it  to  them  to  say  whether  in  the  light  of  the  other 
evidence  produced  by  the  prosecution  it  tended  to  establish  justifica- 
tion or  excuse.  (Spence  v.  Territory,  20.) 
€.  Homicide — Instructions — Self-defense — Evidence. —  In  a  murder 
trial,  where  the  sole  issue  was  whether  accused  acted  in  self -defense, 
the  court  instructed  that  accused  was  presumed  to  be  innocent  un- 
til proven  guilty  beyond  a  reasonable  doubt;  that  the  burden  was 
on  the  prosecution  to  make  out  all  the  facts  constituting  the  crime 
charged  beyond  a  reasonable  doubt,  and  that,  if  doubt  exists  as  to 
a  material  fact,  accused  is  entitled  to  an  acquittal;  that,  if  the 
evidence  leaves  any  reasonable  doubt  of  guilt,  the  jury  must  acquit; 
and  that,  "if  you  entertain  a  reasonable  doubt  after  considering  all 
the  facts  and  circumstances  proven  in  this  case  whether  defendant 
was  justified  in  taking  the  life  of  deceased,  then  you  should  acquit 
him."  Held,  that  accused  was  not  prejudiced  by  the  failure  to 
couple  such  instructions  with  an  instruction  that  the  burden  as- 
sumed by  accused  was  only  to  the  extent  of  raising  in  the  minds  of 
the  jury  a  reasonable  doubt  as  to  whether  he  was  justified  in  killing 
deceased.     (Spence  v.  Territory,  20.) 

7.  Homicide — Murder — Indictment — Means  and  Manner  of  Death — 
Failure  to  Show — Effect. — Penal  Code  of  1901,  section  172,  de- 
fines murder  as  the  unlawful  killing  of  a  human  being  with  malice 
aforethought,  etc.  Section  173  defines  murder  in  the  first  and  second 
degrees.  Section  824  provides  what  the  indictment  must  contain. 
Section  826  provides  that  the  indictment  must  be  direct  and  certain 
as  to  the  party  and  offense  charged  and  the  circumstances,  when 
necessary  to  constitute  a  complete  offense.  Section  833  provides  in 
what  cases  the  indictment  is  deemed  sufficient.  Section  834  pro- 
vides that  an  indictment'  shall  not  be  insufficient  because  of  formal 
defects  or  imperfections  which  do  not  prejudice  a  substantial  right 
of  the  defendant  upon  its  merits.    Held,  that  it  is  unnecessary  to  set 
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forth  in  an  indictment  for  murder  the  means  and  manner  of  death. 
(Marquee  v.  Territory,  135.) 

tt.  Homicide  —  Instructions  —  Variance — Effect. — Where  the  indict- 
ment in  a  prosecution  for  murder  did  not  allege  that  deceased  had 
been  shot,  but  during  the  trial  it  was  conceded  that  defendant  had 
shot  deceased,  the  use  of  the  word  "shot"  in  a  charge  on  murder  in 
the  second  degree  was  not  error.     (Marques  v.  Territory,  135.) 

9.  Homicide — "Murder" — Indictment — Sufficiency. — In  view  of  Penal 

Code  of  1901,  section  172,  defining  "murder"  as  the  unlawful  killing 
of  a  human  being  with  malice  aforethought,  an  indictment  suffi- 
ciently charges  murder  by  alleging  facts  showing  the  unlawful  kill- 
ing of  a  human  being  with  malice  aforethought,  without  alleging 
facts  bringing  it  within  one  of  the  statutory  degrees  of  murder;  it 
being  for  the  jury  to  determine  the  degree.  (Williams  v.  Territory, 
306.) 

10.  Same — Murder — Assault  to  Murder. — In  view  of  Penal  Code  of 

1901,  section  172,  defining  murder  as  the  unlawful  killing  of  a  human 
being  with  malice  aforethought,  an  indictment  charging  that  accused 
unlawfully,  willfully,  feloniously,  and  of  his  deliberately  premedi- 
tated malice  aforethought  made  an  assault  with  a  loaded  revolver 
upon  R.,  "a  human  being,  with  the  intent,  then  and  there,  willfully, 
unlawfully,  feloniously,  and  of  his  deliberately  premeditated  malice 
aforethought  to  kill  and  murder  him,  the  said  B.,"  sufficiently  alleged 
the  crime  of  assault  with  intent  to  murder.  (Williams  v.  Terri- 
tory, 306.) 

INDICTMENT  AND  INFORMATION. 

1.  Indictment  and  Information — Sufficiency  of  Accusation — Statu- 

tory Offenses. — An  indictment  charging  the  keeping  of  a  disor- 
derly house,  specifying  the  time  and  location  of  the  house,  and 
charging  the  offense  conjunctively  in  the  language  of  Penal  Code  of 
1901,  section  287,  making  it  a  misdemeanor  to  keep  a  disorderly 
house,  or  any  house  of  public  resort  whereby  the  peace,  comfort,  or 
decency  of  the  immediate  neighborhood  is  habitually  disturbed,  is 
sufficient.     (Dutton  v.  Territory,  7.) 

2.  Indictment    and    Information  —  Language    of    Statute  —  Suffi- 

ciency.— Where  the  charging  part  of  an  indictment  is  in  the  lan- 
guage of  the  statute,  it  is  sufficient.  (Atkin  v.  Territory,  26.) 
8.  Indictment  and  Information — Place  of  Offense. — An  indictment 
charging  the  commission  of  murder  in  a  certain  county  need  not 
state  in  what  particular  portion  of  the  county  the  crime  was  com- 
mitted.    (Sharp  v.  Territory,  416.) 

See  Homicide!  7,  9. 
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injunction. 

1.  Injunction  —  Wrongful  Injunction  —  Recovery  by  Cross-oom- 
plaint. — Damages  from  the  issuance  of  a  temporary  injunction 
cannot  be  recovered  in  the  injunction  salt  by  cross-complaint.  (Sul- 
livan v.  Jones,  229.) 

INJURIES.    See  Carriers,  2,  3;  Master  and  Servant,  1-4,  6. 

INSTRUCTIONS.  See  Carriers,  4,  5;  Criminal  Law,  4-8,  10,  13,  16r 
18;  Homicide,  8;  Malicious  Mischief;  Railroads,  8,  9;  Trial,  1, 
2,  5,  6,  8-10. 

INTENT.    See  False  Pretenses,  5. 

INTERSTATE  COMMERCE.     See  Carriers,  19. 

INTOXICATING  LIQUORS. 

1.  Intoxicating  Liquoes— Licenses — Applications — Consent  of  Owh- 

ees. — Civil  Code  of  1901,  paragraphs  2874,  2875,  requiring  the 
applicant  for  a  liquor  license  to  file  the  written  consent  of  the 
owners  of  a  majority  of  the  real  estate  located  within  a  radius  of 
three  miles  from  the  point  where  the  saloon  is  to  be  conducted,  etc, 
do  not  apply  where  the  saloon  is  to  be  conducted  within  an  unincor- 
porated town  having  a  population  of  more  than  500  inhabitants. 
(Toland  v.  Board  of  Supervisors,  235.) 

2.  Intoxicating  Liquoes — Licenses — Mandamus  to  Compel  Issuance 

or  License. — In  view  of  Laws  of  1893,  No.  80,  section  1,  prohibiting 
the  issuance  of  a  license  to  sell  liquors  in  less  quantities  than  five 
gallons  within  six  miles  of  any  camp  of  men  engaged  in  the  con- 
struction or  repair  of  any  public  work,  where  twenty-five  or  more 
men  are  employed,  a  peremptory  writ  of  mandamus  will  not  be 
granted  to  compel  the  issuance  of  a  license  to  sell  liquor  in  an  in- 
corporated city  in  which  there  was  under  construction  a  bridge, 
conceded  by  the  petitioner  to  be  a  public  work  within  the  terms  of 
the  statute,  where  the  only  contention  of  petitioner  is  that  the  statute 
is  not  applicable  to  the  case  of  a  license  for  a  sale  in  an  incor- 
porated city.     (Herlick  v.  Hoge,  280.) 

JUDGMENT. 

1.  Judgment — Issues. — Where  a  portion  of  a  complaint  for  specific  per- 

formance, relating  to  an  accounting,  is  dismissed  without  prejudice, 
the  court  has  no  power  in  making  an  interlocutory  decree  on  the 
rest  of  the  complaint  to  make  any  decision  as  to  the  right  of  plaintiff 
to  an  accounting.     (Brooklyn  Min.  etc.  Co.  v.  Miller,  217.) 

2.  Judgment — Rendition  and  Form — Parties — Affirmative  Relief  to 

Defendant. — In  an  action  for  an  accounting  for  moneys  and  prop- 
erty claimed  to  be  due  under  an  executed  agreement  for  a  shar* 
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of  the  proceeds  of  a  litigation,  intervening  parties  claimed  as 
against  the  plaintiff  an  equitable  interest  or  lien  in  the  proceeds 
under  an  agreement  with  the  original  parties  to  such  agreement, 
without  pleading  payment  by  defendants  to  plaintiff,  but  defendants 
had  pleaded  payment  to  plaintiff,  and,  after  defendants'  answer 
setting  up  payment,  plaintiff  had  moved  to  dismiss  as  to  defendants. 
Held,  that  a  judgment  for  the  intervening  parties  was  properly  en- 
tered against  the  plaintiff  as  the  holder  of  the  fund.  (Barnes  v. 
Shattuck,  338.) 

JUDGMENT  LIEN.    See  Execution,  2. 

JUBY. 

1.  Jury— Examination  op  Jurors — Qualification. — Though* a  portion 

of  the  testimony  of  certain  jurors  when  examined  on  their  voir  dire 
would  have  warranted  the  court  in  excusing  them,  if  the  testimony 
of  each  of  such  jurors  taken  as  a  whole  justified  the  court  in  over- 
ruling challenges  to  them  there  was  no  error.  (Marquez  v.  Terri- 
tory, 155.) 

2.  Same — Same— Death   Penalty — Scruples   Against— Disqualifica- 

tion.— The  court  properly  sustained  a  challenge  to  a  juror  and  ex- 
cused another,  without  challenge,  where  their  examination  on  voir 
dire  showed  that  they  possessed  such  conscientious  scruples  against 
the  death  penalty  as  to  disqualify  them.  (Marquez  v.  Territory, 
135.) 
8.  Jury — Challenge  of  Jurors — Grounds — Surety  for  Costs. — Under 
Civil  Code  of  1901,  paragraph  2823,  one  who  is  on  plaintiff's  cost 
bond  is  subject  to  challenge  as  a  juror.     (Vincent  v.  Smith,  346.) 

See  Carriers,  7,  18. 
LIABILITY.    See  Corporations,  1-10. 

LIBEL  AND  SLANDER. 

1.  Libel  and  Slander — Words  Libelous  Per  Se. — Defamatory  words, 

to  be  libelous  per  se,  must  be  such  that  the  court  can  presume  as  a 
matter  of  law  that  they  will  tend  to  disgrace  the  party  complaining, 
or  hold  him  up  to  public  hatred,  contempt,  or  ridicule,  or  cause  him 
to  be  shunned  or  avoided,  and  to  accuse  one  of  being  deficient  in 
some  quality  which  the  law  does  not  require  him,  as  a  good  citizen, 
to  possess,  is  not  libelous    per  se,     (Baxter  v.   Dorrington,   140.) 

2.  Same — Sams. — Words  not  libelous  per  se  may  be  made  to  appear 

actionable  by  the  averring  of  such  extrinsic  facts  as  will  show  that 
they  were  intended  to  be  libelous,  and  were  so  understood,  which 
averments  must  be  applied  to  plaintiff  by  a  proper  colloquium,  with 
the  intended  and  understood  meaning  correctly  set  out  in  the  innu- 
endo, and  connected  with  the  circumstances  set  forth  in  the  com- 
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plaint,  thereby  defining  the  true  meaning  intended  by  the  use  of  tha 
words.     (Baxter  v.  Dorrington,  140.) 

1.  Same— Libelous  Publication. — A  newspaper  publication  stating  that 
the  council  of  a  city  adopted  an  ordinance  prepared  by  the  city  at- 
torney, imposing  a  monthly  license  tax  on  keepers  of  houses  of  ill- 
fame,  and  averring  that  the  ordinance  is  vague  in  its  limitations, 
and  that  the  city  attorney  forgot  to  add  to  the  ordinance  the  provi- 
sion repealing  a  section  of  the  Penal  Code  of  the  territory,  is  not 
per  se  libelous  of  the  city  attorney,  and  the  complaint  complaining 
of  the  article  must  set  out  in  the  charging  part  the  facts  that  will 
render  the  article  actionable.     (Baxter  v.  Dorrington,  140.) 

LIBELOUS  PUBLICATION.     See  Libel  and  Slander,  3. 

LICENSES.    See  Intoxicating  Liquors,  1,  2. 

LIS  PENDENS. 

1.  Lis  Pendens — Constructive  Notice — Amendment  of  Pleading. — 
Under  Civil  Code  of  1901,  paragraph  1318,  providing  for  the  filing 
of  a  lis  pendens,  and  that  from  the  time  of  filing  such  notice  a  pur- 
chaser or  encumbrancer  of  the  property  affected  thereby  shall  be 
held  to  have  constructive  notice  of  the  pendency  and  claims  therein 
made,  makes  the  recording  of  the  lis  pendens  constructive  notice  of 
all  that  is  claimed  in  the  action,  regardless  of  whether  such  claims 
are  sufficiently  pleaded;  and  hence  a  lis  pendens  filed  in  a  partition 
suit  dates  from  the  complaint,  though  it  is  thereafter  amended  so 
as  to  include  the  necessary  allegation  of  the  value  of  the  property. 
(Brandt  v.  Scribner,  169.) 

LOCATION.    See  Mines  and  Minerals,  11-14. 

MALICIOUS  MISCHIEF. 

1.  Malicious  Mischief—  Injury  to  Pipe-line—  Instructions. — In  a 
prosecution  for  maliciously  injuring  a  pipe-line,  it  was  not  error  to 
refuse  to  charge  that  before  the  jury  could  convict  they  must  find 
that  a  material  injury  to  the  pipe-line  was  effected  by  the  defend- 
ant, where  the  court  in  the  general  charge  instructed  the  jury  that 
the  act  done  by  defendant  must  have  rendered  the  pipe-line  ineffect- 
ive in  whole  or  in  part,  before  they  could  convict,  since  to  render 
the  pipe-line  ineffective  was  to  cause  a  material  injury.  (Atkin  v. 
Territory,  26.) 

MABBIAGE. 

1.  Marriage — Decree — Evidence  of  Divorce. — In  a  suit  for  a  com- 
munity interest  in  property  claimed  by  plaintiff  as  surviving  widow, 
in  which  she  attacked  decedent's  marriage  to  defendant  on  the 
ground  that  the  first  marriage  to  plaintiff  had  never  been  dissolved, 
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evidence  examined,  and  held  to  sustain  a  judgment  for  defendant, 
because  of  plaintiff's  failure  to  orercome  the  presumption  of  divorce. 
(McCord  t.  McCord,  377.) 

1.  Same — Evidence  of  Divorce— Sufficiency.— Though  a  party  is  not 
required  to  make  plenary  proof  of  the  nonexistence  of  a  divorce, 
be  must  introduce  such  evidence  as,  in  the  absence  of  counter-tes- 
timony, will  afford  reasonable  grounds  for  presuming  that  inch 
negative  averment  is  true.     (McCord  v.  McCord,  377.) 

MASTER  AND  SERVANT. 

1.  Master  and  Servant — Injuries  to  Third  Person — Acts  Within 

Soops  of  Employment. — Before  the  master  can  be  held  liable  for 
the  negligence  or  wrongful  act  of  his  servant,  it  must  appear  that 
the  servant  was  engaged  at  the  time  in  the  performance  of  the 
duties  of  his  employment,  and  if  so  engaged,  and  the  wrongful  act 
was  performed  in  connection  with  such  duties  and  in  apparent  fur- 
therance of  their  accomplishment,  the  master  is  liable,  though  the 
act  be  in  excess  of  the  authority  conferred  by  him  or  in  violation 
of  his  express  directions,  provided  it  was  not  done  in  furtherance 
alone  of  the  servant's  personal  ends.  (Conchin  v.  El  Paso  etc.  R. 
R.  Co.,  259.)  ^ 

2.  Same — Same — Same. — A  servant  employed  as  a  watchman  to  protect 

railroad  property  and  to  eject  trespassers  has  implied  authority 
to  use  force  when  necessary,  and  hence  in  shooting  a  trespasser  on 
the  property  such  servant  acted  within  the  scope  of  his  employment. 
(Conchin  v.  El  Paso  etc.  R.  R.  Co.,  259.) 

8.  Master  and  Servant — Injury  to  Third  Person — "Wantonness." — 
A  railroad  watchman  employed  to  guard  the  railroad  property  and 
keep  off  trespassers,  and  who,  on  a  trespasser's  failing  to  halt  when 
commanded  so  to  do,  fired  on  and  shot  the  trespasser,  was  guilty 
of  conduct  constituting  "wantonness."  (Conchin  v.  El  Paso  etc.  R. 
R.  CO.,  259.) 

4.  Master  and  Servant — Injuries — Actions — Jury  Questions. — As- 
sumption of  Risk. — In  an  action  against  a  railroad  company  for 
injuries  to  a  chainman  by  the  velocipede  on  which  he  was  riding 
jumping  the  track,  claimed  to  have  been  caused  by  a  defective 
wheel,  whether  the  defects  in  the  wheel  were  plainly  observable,  so 
that  plaintiff  assumed  the  risk,  held  a  question  for  the  jury.  (Gila 
Valley  etc.  Ry.  Co.  v.  Hall,  270.) 

6.  Same — Assumption  of  Risk — Obvious  or  Latent  Defects. — An  em- 
ployee does  not  assume  the  risk  of  injury  from  defects  in  appliances 
which  he  could  have  discovered  by  the  exercise  of  ordinary  care, 
but  only  assumes  the  risk  from  defects  which  were  known  to  him 
or  plainly  observable.     (Gila  Valley  etc.  Ry.  Co.  v.  Hall,  270.) 

6.  Same— Injuries  to  Servant — Knowledge  or  Danger — Evidence. — 
In  a  railroad  employee's  action  for  injuries  claimed  to  have  been 
XIII  Ari«.— 80 
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caused  by  a  defect  in  a  velocipede  wheel,  causing  it  to  jump  the 
track,  evidence  of  a  statement  as  to  the  condition  of  the  wheel, 
made  a  short  time  before  the  accident  by  the  operator  of  the  veloci- 
pede, was  properly  excluded,  where  it  was  not  shown  with  reason- 
able certainty  that  plaintiff  heard  such  remark,  though  plaintiff 
and  the  speaker  were  near  each  other  when  the  remark  was  made. 
(Gila  Valley  etc.  Ry.  Co.  v.  Hall,  270.) 
7.  Master  and  Servant — Unlawful  Acts  or  Employes — Employee's 
Responsibility. — One  is  not  criminally  responsible  for  unlawful 
acts  of  his  employee,  though  committed  in  the  employer's  business, 
unless  they  were  directed  by  or  knowingly  acquiesced  in  by  the  em- 
ployer.    (Grant  Bros.  C.  Co.  v.  United  States,  388.) 

MECHANICS'  LIENS. 

1.  Mechanics'  Liens — Assignment  or  Lien — Construction  of  Con- 

tract.— Plaintiff,  the  holder  of  a  mechanic's  lien  in  the  sum  of 
$14,306,  to  foreclose  which  a  suit  was  pending,  and  defendant,  the 
holder  of  a  mortgage  on  the  property,  entered  into  a  contract  pro- 
viding that  defendant  would  purchase  "the  plaintiff's  said  demand 
and  claim  of  lien,"  plaintiff  to  prosecute  his  suit  to  judgment  and 
assign  the  judgment  obtained  to  defendant,  for  which  defendant 
would  pay  plaintiff  $9,313.90,  being  the  amount  claimed  by  plain- 
tiff less  $4,922.10,  the  value  of  certain  boilers  and  heating  apparatus 
used  in  the  construction  of  the  building,  which  boilers  and  heating 
apparatus  plaintiff  should  be  at  liberty  to  remove  from  the  building 
if  it  could  be  done  without  injury.  Plaintiff  prosecuted  the  suit 
and  recovered  judgment  in  the  sum  of  $12,429.22,  and  obtained  a 
decree  of  foreclosure.  Held,  that  a  contention  that  the  contract  was 
conditional,  in  that  it  was  not  to  be  operative  unless  the  boilers 
could  be  removed  without  injury  to  the  building,  and  that  the  amount 
of  the  judgment  showed  that  this  condition  had  not  been  performed, 
could  not  be  sustained,  since  the  contract  imported  no  agreement 
or  guaranty  that  the  judgment  should  be  in  any  particular  amount, 
and  hence  defendant  was  not  excused  from  performance.  (Bank 
of  Arizona  v.  Thomas  Haverty  Co.,  418.) 

2,  Same — Same: — Same. — Such  agreement  for  the  transfer  of  the  me- 

chanic's lien  claim  having  been  made  at  a  time  when  the  parties  to 
the  agreement  were  uncertain  as  to  the  right  of  priority  between  the 
lien  claim  and  the  mortgage,  defendant  was  not  excused  from  per- 
formance by  the  fact  that  the  judgment  foreclosing  the  lien  decreed 
that  it  was  inferior  to  the  mortgage.  (Bank  of  Arizona  v.  Thomas 
Haverty  Co.,  418.) 

See  Mines  and  Minerals,  3. 

MINES  AND  MINERALS. 

1.  Mines    and    Minerals  —  Mining    Claims  —  Assessment    Work — 
Keeper. — A  locator  of  a  mining  claim  placed  thereon  engines,  cars, 
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tools,  etc  The  last  actual  work  on  the  mine  was  done  in  July,  1903. 
From  that  time  to  March  29th  following  he  made  efforts  to  resume 
work,  but  did  not  succeed.  During  that  time  he  necessarily  em- 
ployed a  watchman  to  preserve  the  personal  property  on  the  mine, 
whicn  property  was  needed  for  the  resumption  of  work.  Held,  that 
the  expense  in  employing  the  watchman  was  properly  a  part  of  the 
assessment  work  during  the  year  1904.     ( Agard  v.  Scott,  165.) 

fi.  Mines  and  Minerals — Mining  Claims — Options. — A  contract  to 
convey  mining  claims  for  a  specified  sum  in  cash  and  specified  pay- 
ments in  one  and  two  years,  stipulating  that  the  purchaser  or  his 
assigns  may  take  possession  of  the  claims  and  develop  them  during 
the  life  of  the  agreement,  and  that  the  purchaser  agrees  to  abide 
by  the  terms  of  the  agreement,  and  in  default  of  any  of  the  pay- 
ments to  surrender  the  property  to  the  owner  and  forfeit  all  moneys 
paid  and  expended,  is  a  mere  option  to  purchase,  for  the  purchaser 
is  left  to  his  election  within  the  life  of  the  agreement  to  purchase. 
or  to  forfeit  his  rights.  (Harper  v.  Independence  Development  Co., 
176.) 

3.  Same — Claims  or  Laborers — Liens. — Where  an   owner  of  mining 

property  gives  an  option  to  another,  who  enters  and  works  it,  em- 
ploying laborers  to  perform  the  work,  no  indebtedness  is  established 
in  favor  of  the  miners  against  the  owner,  and  no  lien  is  fastened  on 
his  interest  in  the  property,  because  the  work  is  not  performed  by 
virtue  of  any  employment  from  the  owner,  and  the  holder  of  the 
option  is  neither  a  vendee  nor  an  agent  of  the  owner.  (Harper  v. 
Independence  Development  Co.,  176.) 

4.  Same — Sale  of  Mining  Property — Contracts — Construction. — In 

agreements  for  the  sale  of  mining  property,  time  is  of  the  essence. 
(Harper  v.  Independence  Development  Co.;  176.) 
6.  Same — Same—Same — Same. — A  contract  to  convey  mining  claims  on 
the  payment  of  part  of  the  price  in  cash  and  the  balance  in  two  in- 
stallments on  specified  dates  makes  time  of  the  essence,  and  a  failure 
of  the  assignee  of  the  purchaser  to  pay  the  balance  due  on  the  dates 
fixed  relieves  the  owner  of  any  obligation  to  convey,  and  the  right 
of  the  assignee  is  terminated.  (Harper  v.  Independence  Develop- 
ment Co.,  176.) 

6.  Same — Liens  of  Laborers. — Where  the  assignee  of  an  option  to  pur- 

chase mining  claims  entered  on  the  claims  and  employed  miners  to 
work  them,  and  his  option  expired  on  the  failure  to  pay  the  purchase 
price  on  the  dates  stipulated  in  the  contract,  the  laborers  could  not 
thereafter  acquire  any  lien  against  the  property  for  the  labor  per- 
formed.    (Harper  v.  Independence  Development  Co.,  176.) 

7.  Mines  and  Minerals — Adverse  Claims — Description  of  Property. 

In  ejectment  to  recover  a  mining  claim,  the  complaint,  alleging 
ownership  of  the  claim,  subject  to  the  paramount  title  of  the  United 
States,  properly  describing  it  by  name,  giving  the  mining  district, 
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the  county  and  territory  where  located,  and  the  book  and  page 
where  the  location  notice  thereof  is  recorded  in  the  office  of  the 
county  recorder,  sufficiently  describes  the  claim,  under  the  express 
provisions  of  Civil  Code  of  1901,  paragraph  3249.  (Veronda  & 
Becoletto  v.  Dowdy,  265.) 
8.  Sams — Same — Same. — A  general  description  being  sufficient,  sueh  a 
description  is  not  defective  because  portions  of  the  claim  alleged  to 
be  unlawfully  withheld  are  described  as  "lots  1  and  3  in  block  B 
and  lot  3  in  block  A"  of  the  claim,  though  there  be  no  such  legal 
subdivisions  of  a  mining  claim.  (Veronda  &  Becoletto  v.  Dowdy, 
265.) 

9.  Same — Same — Same. — Where   premises  are  known  by  a   particular 

name  or  designation,  they  may  be  sufficiently  described  by  sueh 
name  or  designation  in  a  complaint  in  ejectment.  (Veronda  &  Beco- 
letto ▼.  Dowdy,  265.) 

10.  Same — Same. — Where  one  has  made  a  valid  location  on  public  land 

after  discovery  of  mineral  thereon,  mere  trespassers,  making  no 
claim  to  the  ground  under  the  public  land  laws,  cannot  oust  him 
from  possession  by  showing  that  the  land  is  more  valuable  for  some 
purpose  other  than  mining.     (Veronda  &  Becoletto  v.  Dowdy,  265.) 

11.  Mikes  and  Minerals — Location — Rights  Acquired — Rights  Under 

Occupancy  Without  Location. — Where  the  person  in  possession 
and  occupancy  of  mineral  lands  does  not  claim  government  title 
under  the  land  laws,  his  rights  are  those  of  a  mere  licensee  of  the 
government,  and  he  must  give  way  at  the  instance  of  one  who  makes 
a  valid  entry  of  the  land  under  the  public  land  laws;  but,  until  a 
valid  entry  is  made,  only  the  government  can  complain  of  his  occu- 
pancy.    (Zeiger  v.  Dowdy,  331.) 

12.  Mines  and  MineraIjS — Location  and  Acquisition  op  Claims — 
Discovery. — It  is  essential,  under  Revised  Statutes  of  the  United 
States,  sections  2329,  2330  (U.  S.  Comp.  Stats.  1901,  p.  1432),  to 
the  validity  of  a  mining  claim  that  the  ground  be  mineral  in  char- 
acter, and  that  a  discovery  of  mineral  within  the  confines  of  the 
claim  be  made.     (Zeiger  v.  Dowdy,  331.) 

13.  Mines  and  Minerals — Location  and  Acquisition  of  Claims — 
Relocation. — A  claim  of  mining  lands  under  a  relocation  is  an  im- 
plied admission  of  the  validity  of  the  location,  but  one  who  has  at- 
tempted a  relocation  and  then  expressly  renounced  any  claim  under  it, 
but  who  yet  claims  an  interest  in  some  other  right  which  would  entitle 
him  to  show  that  he  never  attempted  such  relocation,  is  precluded 
from  showing  that  the  original  locator  never  made  a  location,  but 
is,  in  fact,  perpetrating  a  fraud  upon  the  government.  (Zeiger 
*.  Dowdy,  331.) 

14.  Mines  and  Minerals — Location — Action  to  Determine  Bights. — 

In  an  action  by  parties  under  a  location  of  mineral  lands  against 
a  party  claiming  some  interest  by  occupancy  and  possession,  evidence 
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by  the  defendant  tending  to  prove  that  the  ground  is  nonmineral, 
that  no  discovery  was  made,  that  no  location  notices  were  posted 
by  plaintiffs  within  the  boundaries  of  their  claims,  and  that  de- 
fendant's grantor  was  in  actual  possession  at  the  time  plaintiffs 
attempted  to  make  their  location,  is  admissible.  (Zeiger  t.  Dowdy, 
831.) 

MINING  CLAIMS.    See  Mines  and  Minerals,  1,  2;  Taxation,  1,  2. 

MISCONDUCT  OP  JUBY.    See  Criminal  Law,  28,  29. 

MOTION  FOB  NEW  TBIAL.    See  Appeal  and  Error,  1,  14;   New 
Trial,  1,  5,  6. 

MTJBDEB.    See  Homicide,  1,  3,  4. 

NEGLIGENCE. 

1,  Negligence  —  Contributory   Negligence  —  Aggressive  Acts. — Thtf 

doctrine  of  contributory  negligence  has  no  application  in  cases  of 
aggressive  acts  resulting  in  wanton  or  willful  injury.  (Southern 
Pacific  B.  B.  Co.  v.  Svendsen,  111.) 

2.  Negligence — "Willful" — "Wanton." — An  act  is  willful  where  the 

resulting  injury  is  intentional  or  the  natural  and  probable  conse- 
quence of  the  act.  The  word  "wanton"  is,  however,  more  compre- 
hensive, and  to  constitute  "wantonness"  it  is  not  essential  that  the 
injury  should  have  been  intentional  or  the  probable  consequence  of 
the  wrongful  act;  it  sufficing  that  the  act  indicates  a  reckless  dis- 
regard of  the  rights  of  others,  a  reckless  indifference  to  results, 
or  that  the  injury  is  the  likely  and  not  improbable  result  of  the 
wrongful  act     (Conchin  v.*  El  Paso  etc.  B.  B.  Co.,  259.) 

See  Carriers,  2,  3. 

NEW  TBIAU 

1,  New  Trial— Motion — Time  of  Filing. — Where  the  motion  for  new 

trial  was  filed  more  than  five  days  after  rendition  of  judgment)  it 
was  properly  denied.     (Walker  v.  Blake,  1.) 

2.  New  Trial — Grounds — Excessive  Damages — Remission — Power  of 

Court. — Where  there  have  been  no  reversible  errors  of  law,  and  it 
appears  that  an  excessive  verdict  for  plaintiff  in  a  personal  injury 
action  resulted  from  too  liberal  views  held  by  the  jury  as  to  the 
damages  sustained,  rather  than  from  prejudice  or  passion,  the  court 
may  remit  such  part  of  the  verdict  as  it  deems  excessive  instead 
of  granting  a  new  trial,  but  where  it  appears  that  the  verdict  re- 
sulted from  prejudice  or  passion,  a  new  trial  should  be  granted. 
(Gila  Valley  etc.  By.  Co.  v.  Hall,  270.) 
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S.  New  Trial— Challenges — Waiter. — Where  opportunity  has  been 
had  to  examine  a  juror  as  to  his  qualifications,  and  the  juror  has 
not  concealed  his  disqualification  by  misleading  or  false  answers, 
subsequent  discovery  of  the  disqualification  does  not  warrant  setting 
aside  the  verdict.     (Vincent  v.  Smith,  346.) 

4.  Same — Qualification  of  Jurors — Challenges — Diligence. — That  a 

juror's  name  was  not  correctly  put  upon  the  jury  list  does  not  relieve 
the  diligence  required  of  a  party  to  discover  his  disqualification. 
(Vincent  v.  Smith,  346.) 

5.  New  Trial — Motion — Time  for  Making — Discretion  of  Court. — 

Notwithstanding  Civil  Code  of  1901,  paragraph  1478,  requiring  mo- 
tions for  new  trials,  etc.,  or  to  set  aside  a  judgment,  to  be  made 
within  five  days  after  verdict  or  judgment,  if  the  term  of  court  shall 
continue  so  long,  and  if  not,  then  before  the  end  of  the  term,  the 
court  has  discretionary  power  to  entertain  a  motion  to  set  aside  its 
judgment  and  grant  a  new  trial  at  any  time  during  the  term,  and 
such  power  is  not  lost  by  lapse  of  the  term,  where  the  motion  was 
entertained  by  the  court  and  continued  over  the  term.  (Paine  v. 
Copper  Belle  Mining  Co.,  406.) 

6.  Same — Same — Parties. — Jurisdiction  to  entertain  a  motion  to  set 

aside  a  judgment  and  grant  a  new  trial  was  not  lost  because  the 
motion  was  made  by  one  not  a  party  to  the  action,  he  having  an 
interest  in  the  subject  matter  of  the  suit.  (Paine  v.  Copper  Belle 
Mining  Co.,  406.) 

7.  Same — Intervention — Time. — Under  Civil  Codo  of  1901,  paragraph 

1278,  providing  that  any  person  having  an  interest  in  the  subject 
matter  of  the  suit  which  can  be  affected  by  the  judgment  may,  on 
leave  of  court,  intervene  at  any  time  before  trial,  leave  to  intervene 
may  be  granted  in  the  exercise  of  sound  discretion  after  the  trial 
commences,  but  it  is  not  a  matter  of  right.  (Paine  v.  Copper 
Belle  Mining  Co.,  406.) 
S.  Same — Same — New  Trial. — Where  a  judgment  is  vacated  and  a  new 
trial  ordered,  applications  to  intervene  are  to  be  determined  by  the 
same  rules  as  if  no  judgment  had  been  theretofore  rendered. 
(Paine  v.  Copper  Belle  Mining  Co.,  406.) 

See  Appeal  and  Error,  1,  14,  15;  Criminal  Law,  19,  28,  29. 
NOTICE.    See  Execution  3,  4. 

OBSTBUCTION.    See  Waters  and  Watercourses,  5,  6. 
OPPEB  AND  ACCEPTANCE.     See  Guaranty. 
OFFICERS.    See  Schools  and  School  Districts;  States. 


Physicians  and  Surgeons.  471 


PARTIES. 

i.  Pasties — Intervention. — In  an  action  for  an  accounting  brought  by 
the  plaintiff  as  heir  and  assignee  of  parties  who  had  rendered  legal 
services  to  defendants  under  an  agreement,  whereby  they  were  to 
receive  one-fourth  of  the  money  and  property  recovered  in  a  liti- 
gation, at  the  termination  of  which  defendants  had  received  money 
.  and  property,  a  petition  in  intervention  was  filed  by  parties  who 
alleged  that  they  had  been  employed  by  plaintiff's  decedent  and  her 
assignor  to  assist  in  such  litigation  for  an  equal  share  with  them  of 
the  money  and  property  received  by  defendants  through  the  liti- 
gation, and  who  asked  for  a  decree  for  such  share.  Held,  that  the 
facts  set  forth  by  the  interveners'  petition  showing  an  intention 
to  make  the  same  fund  a  security  for  their  compensation  constituted 
a  good  cause  of  action,  entitling  them  to  intervene  as  parties. 
(Barnes  v.  Shattuck,  338.) 

2.  Same — Same— Statute. — Civil  Code  of  1901,  paragraph  1278,  pro- 
vides that  any  person  who  has  an  interest  in  the  subject  matter  of 
a  suit  which  can  be  affected  by  judgment  may,  on  leave,  intervene 
in  such  suit  or  proceeding  at  any  time  before  the  trial.  In  an  ac- 
tion by  the  heir  and  assignee  of  attorneys  for  an  accounting  of 
moneys  and  property  received  by  defendants  under  an  executed 
agreement  for  fees,  whereby  such  attorneys  were  to  receive  a  share 
of  the  proceeds  of  a  litigation,  a  petition  of  parties  in  intervention 
showed  that  they  made  with  plaintiff's  decedent  and  assignor  a  like 
contract  for  a  part  of  such  share.  Held  that,  under  the  statute, 
the  petitioners  were  entitled  to  intervene.  (Barnes  v.  Shattuck, 
338.) 

See  Appeal  and  Error,  39;  Judgment,  2. 

PARTNERSHIP. 

1.  Pabtnership— Liability  as  to  Third  Party.— Civil  Code'  of  1901, 
paragraph  2703,  providing  that  if  one  transacts  business  as  a  mer- 
chant or  trader  with  the  addition  of  the  words  "agents,"  "company," 
etc.,  and  fails  to  disclose  his  partner's  name  by  a  sign,  etc.,  or  trans- 
acts business  in  his  own  name,  the  firm  property  shall,  as  to  his  cred- 
itors, be  treated  as  his  property,  provided  this  title  shall  not  apply 
to  copartners,  complying  with  Civil  Code  of  1901,  paragraphs  3520- 
3524,  relates  only  to  merchants  and  traders,  and  does  not  apply  to  a 
joint  venture  in  the  purchase  and  improvement  of  realty.  (Luke 
*.  Smith,  155.) 

PHYSICIANS  AND  SUBGEONS. 

1.  Physicians  and  Surgeons — Regulations. — The  state  in  its  exercise 
of  the  police  power  may  prescribe  the  qualifications  of  physicians 
and  may  commit  to  a  board  the  power  to  revoke  the  license  of  any 
who  become  disqualified  either  morally  or  intellectually.  (Alton 
▼.  Board  of  Medical  Examiners,  354.) 
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B.  Same— Statutory  Provisions — "Unprofessional  Conduct.*— Tat 
fact  that  the  term  "professional  conduct"  is  not  defined  by  Lavs  of 
1903,  No.  59,  section  7,  authorising  the  revocation  of  a  physios*'* 
license  for  "grossly  immoral  or  unprofessional  conduct  rendering 
him  unfit  to  practice,"  does  not  render  the  statute  void  for  uncer- 
tainty, as  the  term  must  be  construed  to  mean  that  which  is  by 
general  opinion  considered  to  be  grossly  unprofessional  because  hu- 
moral or  dishonorable.  (Aiton  t.  Board  of  Medical  Examiners, 
854.) 

PLEADING. 

1.  Pleading — Judgment  on  Pleadings. — Where,  in  an  action  against  a 
corporation  on  a  note,  the  corporation  confessed  judgment,  and,  on 
application  of  a  stockholder  therein,  the  judgment  was  vacated  and 
he  allowed  to  intervene  and  defend  by  answer,  he  occupied  the  same 
position  as  the  corporation  would  have  occupied  had  it  intervened 
or  as  the  stockholder  would  have  occupied  had  he  originally  ap- 
peared and  answered,  and,  if  the  stockholder's  answer  was  insufficient 
as  a  defense  to  the  complaint,  plaintiff  could  move  for  judgment 
upon  the  pleadings.     (Bandall  v.  Fox,  87.) 

8.  Pleading — Motions — Judgment  on  Pleadings. — Judgment  on  the 
pleadings  it  a  practice  recognized  in  Arizona.  (Randall  v.  Fox, 
87.) 

8.  Pleading — Exhibits — Contracts  Attached  to  Complaint — Materi- 
ality.— Where  the  complaint  alleged  the  performance  of  a  contract 
by  plaintiff,  and  that  a  "deal"  was  effected  in  the  manner  and  form 
set  forth  in  certain  contracts,  copies  of  which  were  attached  at 
exhibits  thereto,  the  contracts  were  material  evidence  to  show  an 
essential  element  of  the  plaintiff's  case,  namely,  that  a  "deal"  was 
effected.     (May hew  v.  Brislin,  102.) 

4.  Pleading — Construction  of  Allegations — "More  Than  One." — An 
allegation,  in  a  pleading  contesting  the  validity  of  an  election  in 
a  school  district,  authorizing  the  issuance  of  bonds,  that  "more  than 
one"  person  voted  in  favor  of  the  bonds  who  was  not  a  taxpayer 
of  the  district,  is  tantamount  to  an  allegation  that  two  votes  were 
east  by  persons  who  were  not  taxpayers  of  the  district.  (Hicks 
v.  Krigbaum,  237.) 

8.  Pleading — Amendments — New  Cause  of  Action — Limitations. — 
Where  the  original  complaint  does  not  state  facts  constituting  a 
cause  of  action  as  against  a  general  demurrer,  an  amendment  may 
be  filed  after  the  period  of  limitations  has  become  complete,  if  the 
facts  alleged  in  the  original  complaint  are  sufficient,  when  read  in 
view  of  the  amendment,  to  show  that  the  amendment  merely  per- 
fects an  imperfect  cause  of  action  alleged  in  the  original  complaint, 
and  does  not  state  a  new  or  different  cause  of  action.  (Bca<!r.aux 
t.  Tucson  Gas  etc.  Co.,  361.) 

Bee  Appeal  and  Error,  6,  17;  Bailroada,  6;  Taxation,  S,  11. 
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PROMOTERS.    See  Corporations,  1-11. 

PUBLIC  LANDS. 

1.  Public  Lands — Patents — Jurisdiction  of  Land  Office. — The  land 

office  is  a  quasi  judicial  tribunal,  and,  in  the  absence  of  specific  pro- 
visions to  the  contrary,  it  has  exclusive  jurisdiction  of  questions  in- 
volved on  an  application  for  a  patent  to  public  lands,  and  its 
jurisdiction  may  be  stayed  only  by  the  filing  of  an  adverse  claim 
as  provided  by  Revised  Statutes,  section  2326  (U.  S.  Comp.  Stats. 
1901,  p.  1430).     (Warnekros  v.  Cowan,  42.) 

2.  Same — Same — Same. — Pending  final  action  by  the  land  office  as  to 

title  to  public  lands,  neither  the  state  nor  federal  courts  will  enter- 
tain actions  relating  thereto,  except  where  there  exists  a  necessity 
of  preserving  peace  or  of  determining  controversies  arising  out  of 
temporary  rights  in  public  lands.     (Warnekros  v.  Cowan,  42.) 

3.  Same — Same — Same. — Revised  Statutes,  section  2326   (U.  S.  Comp. 

Stats.  1901,  p.  1430),  providing  for  the  filing  of  an  adverse  claim 
pending  publication  of  the  notice  of  application  for  a  patent  to 
public  lands  and  requiring  the  adverse  claimant  to  sue  to  determine 
the  right  of  possession,  etc.,  authorizes  the  courts  to  determine  suits 
in  aid  of  an  adverse,  in  the  exercise  of  their  general  jurisdiction, 
but  one  who  fails  to  file  an  adverse  claim  cannot  invoke  the  juris- 
diction of  the  court  pending  final  action  by  the  land  office  on  an 
application  for  a  patent.     (Warnekros  v.  Cowan,  42.) 

RAILROADS. 

1.  Railroads — Ejection  from  Train — Actions — Pleading — Presump- 
tions.— If  one  suing  a  railroad  for  injuries  through  being  ejected 
from  a  freight  train  was  on  the  train  by  virtue  of  any  contractual 
relation,  either  express  or  implied,  it  was  incumbent  on  him  to  set 
it  up  in  his  complaint,  and  in  the  absence  of  such  averment,  he  will 
be  assumed  to  have  been  a  trespasser  whom  defendant's  trainmen 
might  lawfully  eject,  using  a  reasonable  degree  of  force.  (South- 
ern Pacific  R.  R.  Co.  v.  Svendsen,  111.) 

8.  Same  —  Injuries  to  Trespasser  —  Presumptions. — In  an  action 
against  a  railroad  for  damages  to  plaintiff  by  his  ejection  from  a 
freight  train,  defendant's  trainmen,  in  the  absence  of  a  contrary 
showing,  will  be  presumed  to  have  acted  within  the  scope  of  their 
employment.     (Southern  Pacific  R.  R.  Co.  v.  Svendsen,  111.) 

S.  Same — Ejection  of  Trespasser — Wanton  and  Willful  Injury. — 
A  railroad  is  liable  where  its  trainmen,  in  ejecting  a  trespasser  from 
a  freight  train,  exceeded  their  rights  and  inflicted  wanton  and  will* 
ful  injury.     (Southern  Pacific  R.  R.  Co.  v.  Svendsen,  111.) 

4.  Same — Ejection   from   Train — Complaint — Sufficiency.— A   com- 

plaint, alleging  that  while  plaintiff  was  riding  on  defendant's  freight 
train,  which  was  moving  at  a  high  rate  of  speed,  one  of  defendant's 
brakemen,  without  cause  and  acting  under  defendant's  instructions* 
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assaulted  plaintiff  and  by  threats,  etc.,  compelled  plaintiff  to  jump 
from  the  train  to  the  ground,  whereupon  plaintiff  was  injured,  suffi- 
ciently stated  a  cause  of  action.  (Southern  Pacific  B.  B.  Co.  t. 
Svendsen,  111.) 

5.  Same — Same — Pleading. — In  an  action  against  a  railroad  for  injuries 

to  plaintiff  through  being  ejected  from  a  moving  freight  train  by 
defendant's  trainmen,  it  was  unnecessary  for  plaintiff  to  allege  or 
prove  youth  or  inexperience  in  jumping  from  moving  trains,  and,  in 
the  absence  of  specific  allegations  with  respect  thereto,  plaintiff 
would  be  presumed  to  have  been  possessed  of  only  ordinary  skill  and 
experience.     (Southern  Pacific  B.  B.  Co.  v.  Svendsen,  111.) 

6.  Same — Same— Wanton  and  Willful  Injuby. — That  defendant  rail- 

road's trainmen,  while  the  train  was  moving  rapidly,  forced  plaintiff 
to  jump  from  the  train,  constituted  wanton  and  willful  misconduct 
(Southern  Pacific  B.  B.  Co.  v.  Svendsen,  111.) 

7.  Same — Same — Instructions — "Voluntarily." — In  an  action  against 

a  railroad  for  injuries  to  plaintiff  by  being  forced  to  jump  from  a 
moving  freight  train,  the  use  of  the  word  "voluntarily,"  in  an  in- 
struction that,  if  plaintiff  voluntarily  jumped  from  the  train  on  the 
direction  of  the  brakeman,  he  was  guilty  of  contributory  negligence, 
etc.,  was  liable  to  mislead  the  jury.  (Southern  Pacific  B.  B.  Co. 
v.  Svendsen,  111.) 

8.  Same— Ejection  or  Trespasser— Instructions — "Wanton." — In  an 

action  against  a  railroad  for  injuries  to  one  ejected  from  a  moving 
freight  train,  the  definition  of  the  word  "wanton,"  in  an  instruction 
that  "by  wanton  or  willful  injury  is  meant  an  injury  deliberately 
and  intentionally  inflicted,  or  that  the  person  or  persons  inflicting  the 
injury  acted  with  such  utter  disregard  of  plaintiff's  safety  that  sueh 
an  intention  to  injure  him  may  be  inferred  therefrom,"  was  too 
narrow  in  its  scope.     (Southern  Pacific  B.  B.  Co.  v.  Svendsen,  11L) 

9.  Railroads — Ejection  of  Trespasser — Instructions. — In  an  action 

against  a  railroad  for  injuries  to  one  ejected  from  a  moving  freight 
train,  the  jury  could  not  have  been  misled,  by  the  use  of  the  words 
"and  use  ordinary  care,"  in  an  instruction  that,  if  trainmen  in  re- 
moving a  trespasser  use  no  more  force  than  is  reasonably  necessary 
and  use  ordinary  care,  the  railroad  is  not  liable,  into  believing  that 
defendant  would  necessarily  be  liable  for  want  of  ordinary  care, 
where  the  court  further  charged  that  plaintiff  was  a  trespasser,  and 
that  defendant  owed  him  no  duty  except  not  to  wantonly  or  willfully 
injure  him.     (Southern  Pacific  B.  B.  Co.  v.  Svendsen,  111.) 

10.  Bailroads — Ejection  op  Trespasser — Contributory  Negligence — 

Fear. — When,  by  the  negligence  or  misconduct  of  one,  another  is 
suddenly  put  in  peril,  and  while  under  an  apparently  well-grounded 
fear  seeks  to  escape  and  suffers  injury  from  another  source,  the 
author  of  the  original  peril  is  answerable  for  resulting  consequences, 
provided  that  in  attempting  to  escape  the  injured  person  exhibited 


Sales.  475 

■ 

RAILROADS  (Continued). 

such  conduct  as  might  reasonably  have  been  expected  from  an  ordi- 
narily prudent  person  under  similar  circumstances,  and  hence,  to 
entitle  a  trespasser  on  a  moving  freight  train  to  recover  for  damages 
through  being  ejected  therefrom,  it  is  not  necessary  that  the  conduct 
of  the  trainmen  was  such  as  to  cause  plaintiff  to  lose  his  judgment 
and  self-control  to  the  point  of  automatic  action.  (Southern  Pacific 
B.  R  Co.  v.  Svendsen,  111.) 

11.  Railroads — Injury  to  Trespasser, — A  railroad  is  liable  to  a  tres- 
passer on  its  grounds  only  for  willful  or  wanton  injury.  (Conchin 
v.  El  Paso  etc.  R  R.  Co.,  259.) 

12.  Railroads — Injury  to  Trespasser — Contributory  Negligence. — 
A  trespasser  on  railroad  property,  who  was  shot  by  a  railroad  watch- 
man, was  not  guilty  of  contributory  negligence  in  failing  to  halt 
when  called  on  so  to  do  by  the  watchman.  (Conchin  v.  El  Paso  etc. 
R  R.  Co.,  259.) 

13.  Railroads — "Watercourses" — Obstruction. — Civil  Code  of  1901, 
paragraph  859,  subdivision  5,  requiring  railroad  companies  to  re- 
store streams,  watercourses,  etc.,  crossed  by  them,  requires  restora- 
tion of  any  well-defined  channel  or  arroyo,  in  which  surface  or  flood 
waters  flow.     (Kroeger  v.  Twin  Buttes  R.  R.  Co.,  348.) 

14.  Railroads — Right  or  Way. — Where  a  railroad  authorized  to  appro- 
priate a  right  of  way  two  hundred  feet  wide,  built  its  line  through 
public  land,  and,  where  the  land  had  been  filed  upon,  condemned  a 
way  one  hundred  feet  wide  and  filed  a  map  under  act  of  Congress 
of  March  3,  1875,  chapter  152  (18  Stat.  482  [U.  S.  Comp.  Stats. 
1901,  p.  1568]),  granting  rights  of  way  through  unoccupied  land, 
and  at  that  time  there  was  nothing  of  record  in  the  United  States 
land  office  showing  that  the  land  in  controversy  was  within  a  Mex- 
ican grant,  as  against  one  claiming  under  the  grant,  which  was 
valid,  the  railroad  acquired  a  right  of  way  one  hundred  feet  wide. 
(Ainsa  v.  New  Mexico  etc.  R.  R.  Co.,  320.) 

15.  Adverse  Possession — Color  or  Title. — Decrees  under  condemnation 
for  a  part  of  a  railroad's  right  of  way  and  the  filing  and  approval 
of  a  map  under  act  of  Congress  of  March  3,  1875,  chapter  152 
(18  Stat.  482  [U.  S.  Comp.  Stats.  1901,  p.  1568]),  granting  rights 
of  way  through  unoccupied  land,  constituted  color  of  title.  (Ainsa 
v.  New  Mexico  etc.  R.  R.  Co.,  320.) 

RAPE.    See  Criminal  Law,  27. 

RECORD.    See  Appeal  and  Error,  8,  10,  12,  14,  36,  41. 

REVIEW.    See  Appeal  and  Error,  6,  16,  17,  23,  46-49;  Criminal  Law, 
1,  10. 

SALES. 

L  Sales— Delay  in  Delivery— Damages.— A  delay  of  fifteen  days  in 
delivering  wagons  sold  for  freighting  purposes  will  not  warrant  dam- 
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ages  coffered  through  the  increased  cost  of  hauling  the   freight, 
in  the  absence  of  a  showing  that  facts  were  brought  to  the  seller's 
attention  which  would  have  put  him  on  notice  that  such  damages 
might   result   from   changed   hauling  conditions.     (Arizona  Power         j 
Co.  y.  Racine-Sattley  Co.  283.) 

See  Execution,  1-4. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

1.  Schools  and  School  Districts—Officers—Removal. — Where  a 
county  of  the  first  class  was  divided,  thus  becoming  one  of  the  second 
class,  the  office  of  county  school  superintendent  was  vacated,  the  stat- 
ute providing  that  the  probate  judge  in  a  county  of  the  second  class 
shall  perform  the  duties  of  such  superintendent,  and  hence  the 
former  county  superintendent  cannot  hold  that  office  and  draw  com- 
pensation, but  must  deliver  his  records  to  the  probate  judge. 
(Bunch  ▼.  Woods,  318.) 

SELF-DEFENSE.    See  Homicide,  5,  6. 

SPECIFIC  PERFORMANCE. 

1.  Specific  Performance— Compromise  Agreement— Acts  of  Com- 
plainant.— Under  a  compromise  agreement  providing  that  several 
suits  between  the  parties  to  an  agreement  should  be  dismissed,  and 
a  conditional  sale  of  the  property  theretofore  entered  into  by  de- 
fendants with  another  consummated  within  a  certain  time,  com- 
plainant in  a  suit  to  specifically  enforce  the  compromise  agreement 
has  no  standing  in  equity,  where  he  refused  to  dismiss  his  suit 
against  defendants  as  agreed,  thereby  causing  a  cloud  on  the  title 
to  the  property,  and  preventing  the  consummation  of  the  conditional 
sale  at  the  time  named.     (Brooklyn  Min.  etc.  Co.  v.  Miller,  217.) 

STATES. 

1.  States — Admission  of  Territory—Officers. — County  assessors,  being 
county  officers,  as  provided  by  Revised  Statutes  of  1901,  paragraph 
1050,  are  included  in  the  provision  of  the  enabling  act  (Act  Cong. 
June  20,  1910,  c.  310,  36  Stat.  571),  that  incumbent  county  officers 
shall  hold  office  until  issuance  of  the  President's  proclamation  of 
statehood.     (Meeden  v.  Board  of  Supervisors,  386.) 

STATUTES. 

1.  Statutes — Construction — Penal  Statutes. — The  rule  of  strict  con- 

struction of  penal  statutes  does  not  obtain  in  Arizona,  and  the  pro- 
visions of  the  Penal  Code  are  to  be  construed  according  to  the  fair 
import  of  their  terms,  with  a  view  to  effect  their  object  and  promote 
justice,  under  the  express  provision  of  Penal  Code  of  1901,  section  5. 
(Williams  v.  Territory,  27.) 

2.  Statutes  —  Construction  —  Practical  Construction. — In  the  ab- 

sence of  judicial  construction  of  a  statute,  a  long-continued  prac- 
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tical  construction  given  to  it  by  officers  required  to  aet  under  it  is 
entitled  to  great,  if  not  controlling,  weight.  (Van  Veen  v.  County 
of  Graham,  167.) 

3.  Same — Same — Re-enactment  of   Statute  After  Practical  Con- 

struction.— Where  the  legislature  re-enacts  a  statute  after  uniform 
construction  by  the  officers  required  to  act  under  it,  the  presumption 
is  that  the  legislature  knew  of  such  construction,  and  adopted  it  in 
re-enacting  the  statute.     (Van  Veen  v.  County  of  Graham,  167.) 

4.  Statutes — Construction— Statute  Adopted  prom  Other  State. — 

In  case  of  a  statute  adopted  from  another  state,  the  prior  con- 
struction thereof  by  the  courts  of  last  resort  of  that  state  is  con- 
trolling on  the  supreme  court  of  the  territory.  (Territory  v.  Cop- 
per Queen  Con.  Min.  Co.,  198.) 

5.  Statutes — Construction. — The  court  in  construing  a  statute  should 

aim  to  give  it  a  sensible  construction,  and  such  as  will  effectuate 
the  legislative  intent,  and,  if  possible,  avoid  an  absurd  conclusion, 
and  avoid  making  the  statute  invalid.     (Hicks  v.  Krigbaum,  237.) 

$.  Same — Bonds — Elections — Qualified  Voters — "Taxpayer  of  the 
District." — Civil  Code  of  1901,  paragraph  2182,  authorizing  in 
any  school  district  the  submission  to  the  "taxpayers  of  the  dis- 
trict'1 the  question  of  the  issuance  of  bonds,  when  read,  as  it  must 
be,  in  connection  with  paragraph  2185,  providing  that  the  election 
shall  be  held,  except  as  otherwise  provided  in  the  title,  in  conformity 
with  the  general  election  laws,  and  in  connection  with  paragraph 
2186,  providing  that  the  money  for  the  redemption  of  the  bonds 
•hall  be  raised  by  taxation  on  the  taxable  property  in  the  district, 
and  in  connection  with  paragraph  2176,  making  every  adult  person, 
who  is  a  citizen  of  the  United  States,  and  who  has  been  a  resident 
of  a  school  district  for  thirty  days,  and  who  is  a  parent  or  guardian 
of  a  child  of  school  age  residing  in  the  district,  or  who  has  paid 
a  tax  during  the  preceding  year,  entitled  to  vote  at  any  school 
district  election,  etc.,  is  not  ambiguous  and  uncertain  for  failing  to 
provide  whether  taxpayers  include  only  residents  of  the  district,  or 
nonresidents  who  are  taxpayers,  and  the  persons  qualified  to  vote 
at  such  an  election  are  those  possessing  the  qualifications  prescribed 
in  paragraph  2176,  and  the  phrase  "taxpayer  of  the  district"  is 
limited  to  those  who  pay  taxes  on  property  within  the  district, 
and  the  paragraph  so  construed  is  not  in  conflict  with  the  organic 
act  (U.  S.  Rev.  Stats.  1878,  sec.  1860),  relating  to  the  qualifications 
of  voters.     (Hicks  v.  Krigbaum,  237.) 

7.  Same — Notice  of  Election  —  Statutory  Requirements. — A  sub- 
stantial compliance  with  the  statute  prescribing  the  notice  of  an 
election  is  all  that  is  required.     (Hicks  v.  Krigbaum,  237.) 

S.  Same — Elections  —  Notice  —  Sufficiency. — Where  notices  of  an 
election  in  a  school  district  were  posted  in  three  public  places  in 
the  district,  and  by  publication  once  a  week  for  three  weeks  in  a 
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newspaper,  there  was  a  substantial  compliance  with  Civil  Code  of 
1901,  paragraph  2183,  providing  that  an  election  shall  be  called 
by  posting  notices  in  three  public  places,  and  by  publication  in  a 
newspaper  not  less  than  once  a  week  for  three  successive  weeks; 
and  the  fact  that  there  was  a  defective  publication  in  another 
newspaper  did  not  affect  the  validity  of  the  election.  (Hicks  v. 
Krigbaum,  237.) 

9.  Same — Same. — Civil  Code  of  1901,  paragraph  2184,  authorizing  the 

board  of  supervisors  to  give  notice  of  a  school  district  bond  elec- 
tion, which  notice  shall  contain  the  hours  during  the  day,  not 
less  than  six,  in  which  the  polls  will  be  open,  authorizes  the  board 
to  designate  the  hours  during  the  day  on  which  the  election  shall 
be  held,  without  regard  to  the  general  election  laws,  or  to  the  law 
relating  to  the  elections  of  school  trustees.  (Hicks  v.  Krigbaum, 
237.) 

10.  Statutes — Penal  Statutes — Construction. — Act  of  Congress  of 

February  20,  1907,  chapter  1134,  sections  4,  5,  34  Stat.  900  (U.  & 
Comp.  Stats.  Supp.  1909,  pp.  450,  451),  prescribing  a  penalty  for 
encouraging  immigration  of  alien  contract  laborers,  being  penal, 
must  be  strictly  construed.  (Grant  Bros.  C.  Co.  v.  United  States, 
388.) 

See  Courts,  3;  Evidence,  5;  Parties,  2. 

STIPULATIONS. 

1.  Stipulations — Estoppel  bt. — Where,  on  a  motion  for  continuance, 
it  is  stipulated  that  the  continuance  would  be  granted  if  a  judg- 
ment rendered  in  a  former  pending  suit  would  not  be  pleaded  in 
the  suit  as  a  bar,  the  stipulation  estops  the  parties  from  pleading 
such  judgment.     (Brooklyn  Min.  etc.  Co.  v.  Miller,  217.) 

TAXATION. 

1.  Taxation — Assessment-boll — Descbiption  of  Real  Estate— Min- 
ing Claims. — Civil  Code  of  1887,  paragraph  2652,  permits  the 
assessor  in  preparing  an  assessment-roll  to  describe  real  estate  by 
common  designation  or  name,  and  provides  that  the  description 
shall  be  sufficient  if  it  can  be  readily  identified  thereby.  Held,  that 
the  description  of  patented  mining  claims  by  name  was  sufficient, 
as  the  name  of  such  a  claim  was  a  "common  designation  or  name" 
within  the  statute,  and  by  such  name  the  real  estate  might  be 
"readily  identified."  (Territory  v.  Copper  Queen  Con.  Min.  Co., 
1*8.) 

B.  Same — Assessment— Patented  Mines.— The  practice  of  assessing 
mines  by  name  has  obtained  too  long  in  the  territory  to  be  ques- 
tioned.    (Territory  v.  Copper  Queen  Con.  Min.  Co.,  198.) 

ft.  Taxation — Assessment  op  Beal  Estate. — The  owner  of  real  estate 
is  entitled  to  a  separate  assessment  in  tracts  or  parcels,  unless  the 


Taxation,  479 

TAXATION  (Continued). 

right  is  waived  by  a  list  returned  to  the  assessor.  (Territory  v. 
Copper  Queen  Con.  Min.  Co.,  198.) 
4.  Same — Same — Effect  of  Returning  Property  En  Masse. — By  re- 
turning its  property  en  masse  a  mining  company  waived  its  right  of 
separate  assessment  of  its  mines,  though  the  list  returned  was  not 
verified  by  the  oath  of  its  superintendent.  (Territory  v.  Copper 
Queen  Con.  Min.  Co.,  198.) 

5.  Same — Assessment — Equalization — Entry  of  Raise  on  Original 

Boll— Effect  of  Omission.— That  a  raise  in  an  assessment  made 
by  a  county  board  of  equalization  was  never  entered  by  the  clerk 
on  the  original  roll,  as  required  by  Civil  Code  of  1887,  paragraph 
2654,  is  a  mere  omission,  and  harmless,  the  raise  having  been  first 
carried  into  the  tax-books  by  an  entry  on  the  duplicate  roll.  (Ter- 
ritory v.  Copper  Queen  Con.  Min.  Co.,  198.) 

6.  Same — Payment  of  Taxes — Real  Estate.— Parcels  Separately  As- 

sessed.— Civil  Code  of  1887,  paragraph  2676  (Civ.  Code  1901,  par. 
3900),  provides  that  whenever  any  tax  is  paid  to  the  collector, 
he  shall  mark  the  word  'Taid"  and  the  date  of  payment  in  the 
duplicate  roll,  opposite  the  name  of  the  person  or  description  of 
property  liable,  and  give  a  receipt  specifying  the  amount  of  the 
assessment,  the  amount  of  tax,  amount  paid,  date  of  payment, 
description  of  property  assessed  with  sufficient  certainty  to  identify 
it,  and  year  for  which  the  tax  was  assessed,  but  that  no  tax  col- 
lector shall  receive  any  taxes  on  real  estate  for  any  portion  less 
than  the  least  subdivision  entered  on  the  roll.  Held,  in  view  of  such 
statute,  that  it  was  a  fundamental  rule  in  this  state  that  a  tax- 
payer may  pay  on  any  one  of  parcels  separately  assessed,  discharg- 
ing the  lien,  without  paying  on  the  remainder.  (Territory  v. 
Copper  Queen  Con.  Min.  Co.,  198.) 

T.  Same— Assessment — Equalization. — Under  Civil  Code  of  1887,  para- 
graph 2654,  authorizing  the  county  board  of  equalization  to  deter- 
mine whether  the  assessment  value  of  any  property  is  too  small  or 
too  great,  and  change  and  correct  the  same  by  addition  or  deduction, 
the  board  had  no  power  to  segregate  from  a  tract  of  land  assessed 
as  one  parcel  a  portion  thereof,  and  impose  thereon  an  additional 
assessment,  without  first  determining  that  such  tract  was  improp- 
erly assessed  as  a  whole,  and  causing  it  to  be  reassessed  and  raised 
in  subdivisions,  so  as  to  preserve  the  taxpayer's  right  to  discharge 
the  lien  of  taxes  on  such  of  the  several  separate  tracts  as  he  might 
elect.     (Territory  v.  Copper  Queen  Con.  Min.  Co.,  198.) 

S.  Same — Enforcement  of  Lien — Pleading — Variance. — Where,  in  a 
proceeding  to  enforce  a  lien  for  taxes  against  a  mining  company's 
property,  the  complaint,  which  set  forth  a  list  of  the  mining  claims 
assessed,  differs  from  the  list  shown  in  the  assessment-roll,  the 
duplicate  assessment-roll,  the  delinquent  assessmerft-roll  and  the 
back-tax  book,  in  that  it  enumerates  claims  omitted  from  such  rolls 
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and  book,  and  includes  names  omitted  therefrom,  the  variance  is 
such  as  to  render  the  rolls  and  book  inadmissible  thereunder. 
(Territory  v.  Copper  Queen  Con.  Min.  Co.,  198.) 

#.  Same — Same— Nature  of  Action — Personal  Judgment. — A  special 
statutory  proceeding  under  Laws  of  1903,  Act  No.  92,  to  enforce 
a  lien  for  taxes,  is  an  action  quasi  in  rem  to  fix  a  lien  on  specific 
property,,  and  no  personal  judgment  can  be  had.  (Territory  ▼. 
Copper  Queen  Con.  Min.  Co.,  198.) 

10.  Taxation  —  Enforcement  of  Lien — Judgment  Differing  from 
Complaint— Invalidity. — Laws  of  1903,  Act  No.  92,  section  88,  pro- 
vides that  the  judgment  in  a  proceeding  under  the  act  to  enforce 
a  lien  for  taxes  shall  describe  the  land  on  which  the  taxes  are 
found  due,  state  the  amount  and  interest  found  due  on  each  tract 
or  lot,  and  the  year  or  years  for  which  the  same  are  due,  up  to 
rendition  thereof,  and  decree  that  the  lien  be  enforced,  and  the  real 
estate,  or  so  much  thereof  as  necessary,  be  sold,  and  that  execution 
shall  issue  thereon,  to  be  executed  as  in  other  cases  of  judgment 
and  execution,  and  that  the  judgment  shall  be  a  first  lien  on  the 
land.  Held,  in  view  of  this  statute,  that  a  judgment  in  an  action 
to  collect  back  taxes,  differing  from  the  complaint  in  describing 
the  property  sought  to  be  subjected  to  the  lien,  was  void.  (Ter- 
ritory v.  Copper  Queen  Con.  Min.  Co.,  198.) 

11.  Taxation — Enforcement  of  Lien — Pleading — Variance. — Where, 
in  a  proceeding  to  enforce  a  lien  against  a  mining  company's  prop- 
erty, wherein  the  amount  in  suit  was  a  tax  on  a  raise  in  its  assess- 
ment, the  complaint  alleged  a  raise  of  sixty-five  claims  en  bloc, 
proof  of  a  raise  on  eight  thereof,  on  which  alone  it  was  sought  to 
foreclose  the  lien,  was  a  substantial  variance.  (Territory  v.  Cop- 
per Queen  Con.  Min.  Co.,  198.) 

TRIAL. 

L  Trial — Instructions. — In  a  death  action,  tried  throughout  on  the 
theory  that  the  damages,  if  any,  were  such  as  were  suffered  by 
decedent's  estate,  where  there  was  no  testimony  as  to  the  existence 
of  anyone  dependent  upon  decedent,  nor  that  anyone  had  suffered 
pecuniary  injury  from  his  death,  and  the  jury  were  plainly  charged 
that  the  damages  to  be  awarded  were  those  suffered  by  the  estate, 
a  charge  that  it  was  not  necessary  for  plaintiff  to  show  the  precise 
money  value  of  decedent's  life,  or  the  exact  damages  suffered  by  the 
beneficiaries,  to  sustain  a  recovery  of  substantial  damages,  was  not 
misleading  through  the  use  of  the  word  "beneficiaries,"  though  in- 
appropriate, as  allowing  a  recovery  by  those  dependent  upon  dece- 
dent who  had  suffered.     (Phoenix  By.  Co.  v.  Landis,  80.) 

2.  Trial — Instructions — Instructions  Covered. — The  refusal  of  in- 
structions ♦covered  by  the  given  charge  is  not  error.  (Southern 
Pacific  B.  B.  Co.  v.  Svendsen,  111.), 
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3.  Trial— Admissions  of  Counsel— Construction. — In  an  action  for 

breach  of  contract,  whereby  plaintiffs  conveyed  their  four-sevenths 
interest  in  a  corporation  less  an  amount  of  stock  retained,  statements 
of  defendants'  counsel  that  the  suit  was  simply  to  recover  the  value 
of  four-sevenths  of  the  stock  of  the  corporation,  and  not  the  value 
of  the  stock  retained,  were  merely  an  admission  of  counsel's  view  of 
the  theory  of  plaintiffs'  claim  as  set  forth  in  their  complaint,  and 
not  an  admission  of  the  theory  or  fact  that,  if  plaintiffs  were  entitled 
to  damages,  the  extent  thereof  should  be  the  "value  of  four-sevenths 
of  the  capital  stock.     (Tevis  v.  Ryan,  120.) 

4.  Trial — Question    for    Jury — Undisputed    Evidence. — Where  evi- 

dence, though  undisputed,  might  be  differently  construed  and  con- 
sidered by  different  conscientious  intelligent  men  in  determining 
the  ultimate  fact  of  negligence,  it  is  for  the  jury.  (Santa  Fe  etc 
Ry.  Co.  v.  Grant  Bros.  Co.,  187.) 

5.  Trial — Instructions — Omissions — Necessity  for  Request. — An  in- 

struction that,  in  determining  damages  for  negligent  death,  the  jury 
could  consider  decedent's  habits,  is  not  prejudicial  error  for  failing 
to  specify  the  habits  subject  to  consideration,  in  the  absence  of  a 
request  for  an  instruction  covering  the  omission.  (Phoenix  Ry. 
Co.  v.  Landis,  279.) 

d.  Trial — Instructions — Requests. — Where,  in  an  action  for  the  price 
of  wagons  sold,  defendant  claimed  damages  for  delay  in  delivery, 
and  requested  instructions  on  substantial  damages,  but  none  on 
nominal  damages,  there  was  no  error  in  not  submitting  the  issue 
of  nominal  damages.  (Arizona  Power  Co.  v.  Racine-Sattley  Co., 
283.) 

7.  Trial—Objections  to  Evidence — Evidence  Admissible  in  Part. — 

Where  a  document  is  in  part  relevant  and  material  and  competent 
evidence,  but  contains  other  matter  not  competent,  the  attention 
of  the  trial  court  must  be  directed  to  the  incompetent  part  before 
error  can  be  predicated  on  the  admission  of  the  document  as  a  whole. 
(Arizona  Power  Co.  v.  Kellam,  291.) 

8.  Trial  —  Refusal  of   Instructions — Grounds. — Instructions  incon- 

sistent with  the  facts  as  developed  on  the  trial  are  properly  refused. 
(Grant  Bros.  C.  Co.  v.  United  States,  388.) 

9.  Same — Same — Same. — Instructions  covered  by  those  given  are  prop- 

erly refused.     (Grant  Bros.  C.  Co.  v.  United  States,  388.) 

10.  Trial  —  Improper  Argument  —  Instructions  by  Court. — Where 

plaintiffs  demanded  the  production  of  letters  written  by  defendant 
to  their  attorneys,  in  order  to  prove  the  agency  of  the  attorneys 
in  respect  to  the  contract  involved  in  the  action,  and  defendant's 
counsel  refused  to  produce  the  letters  on  the  ground  that  they  were 
privileged  communications,  and  such  refusal  was  sustained  by  the 
court,  a  statement  by  plaintiff's  counsel  in  argument  that  such  letters 
XIII  Aria.— 81 
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would  perhaps  have  proved  such  agency,  and  that  defendant's  coun- 
sel had  refused  to  produce  them  on  the  ground  that  they  were  privi- 
leged, and  that  the  court  so  held,  and  that  plaintiff  was  compelled 
to  resort  to  other  evidence,  though  improper,  was  not  prejudicial, 
where  the  court  instructed  that  no  inference  could  be  drawn  by  the 
jury  from  the  exclusion  of  the  letters  that  they  contained  any  evi- 
dence that  would  tend  to  establish  agency.  (Bank  of  Arizona  v. 
Thomas  Haverty  Co.,  418.) 

See  Criminal  Law,  4,  5,  14,  18. 
UNLAWFUL  IMPORTATION.    See  Aliens,  6-10. 

VENDOR  AND  PURCHASER. 

1.  Vendor  and  Purchase*— Bona  Fide  Purchaser—Constructive  No- 
tice— What  Constitutes. — One  having  notice  of  a  fact  affecting 
property  which  he  contemplates  purchasing  so  as  to  put  him  on  in- 
quiry with  reference  thereto  is  chargeable  with  knowledge  which  such 
inquiry  would  have  shown;  and  notice  of  a  claim  inconsistent  with 
the  title  he  seeks  to  obtain  will  require  him  to  exercise  due  diligence 
to  discover  the  facts  upon  which  such  claim  is  based.  (Luke  v. 
Smith,  155.) 

VERDICT.     See  Appeal  and  Error,  2,  32;  Criminal  Law,  20,  22,  24; 
False  Pretenses,  6. 

VOTER  (QUALIFIED).    See  Elections,  6. 

WATERS  AND  WATERCOURSES. 

1.  Waters  and  Watercourses — Appropriation— Right  to  Construct 

Dam. — One  who  had  a  prior  appropriation  of  surplus  and  flood 
waters  in  a  gulch  or  wash  could  construct  a  dam  above  a  subsequent 
appropriate,  and  impound  so  much  of  the  water  falling  above  it  as 
he  required  for  beneficial  purposes,  but  must  maintain  the  dam  so 
as  to  permit  such  water  as  he  does  not  require  to  pass  to  the 
lower  appropriator,  and  so  construct  the  dam  as  not  to  endanger 
the  dam  of  the  other  appropriator.     (Sullivan  v.  Jones,  229.) 

2.  Same — Same — Rights  op  Appropriator. — Where  a  prior  appropri- 

ator of  surplus  and  flood  waters  in  a  gulch  had  previously  main- 
tained a  dam  below  a  subsequent  appropriator,  which  dam  had  been 
destroyed,  and,  at  the  time  the  subsequent  appropriator  had  initiated 
his  rights,  was  making  no  use  of  the  water  flowing  to  the  lower 
dam,  and  had  not  reconstructed  the  dam  at  the  time  his  action  was 
brought  to  be  decreed  entitled  to  all  the  water  in  the  gulch,  and 
though,  from  the  evidence,  it  could  not  be  said  that  he  had  aban- 
doned his  rights  to  use  the  water  at  the  lower  dam,  yet  a  further 
failure  to  use  it  might  entail  such  result,  the  court  could  not  prae- 


Witnesses.  483 

WATEBS  AND  WATEECOUBSES  (Continued). 

tically  fix  a  time  within  which  he  should  resume  its  use  or  suffer 
its  loss,  and  adjust  the  parties'  rights  growing  out  of  the  prior 
appropriation  of  water  to  be  impounded  by  his  lower  dam,  because 
of  the  many  circumstances  that  might  arise  in  connection  with  the 
rebuilding  and  maintenance  of  the  dam.     (Sullivan  v.  Jones,  229.) 

3.  Sams — Same — Sams. — The  mere  notice  of  appropriation  of  waters 

does  not  make  the  appropriation  effectual,  but  the  appropriates  must 
make  use  of  the  water  within  a  reasonable  time,  and  will  then  be 
protected  only  to  the  extent  that  he  makes  a  beneficial  use  thereof. 
(Sullivan  v.  Jones,  229.) 

4.  Sams— Pollution  of  Water — Injunction. — An  appropriator  making 

no  use  of  water  below  another  appropriator*s  dam  is  not  entitled  to 
an  injunction  restraining  the  other  from  polluting  the  water  by 
allowing  sheep  to  go  into  it.     (Sullivan  v.  Jones,  229.) 

5.  Waters  and  Watercourses — Obstruction — Common-law  Bulk. — At 

common  law  a  natural  stream  or  watercourse  cannot  be  obstructed 
by  a  lower  proprietor  to  the  detriment  of  those  above  him. 
(Kroeger  v.  Twin  Buttes  B.  B.  Co.,  348.) 

6.  Waters  and  Watercourses — Obstruction — Common  Law— Applica- 

bility—-"Bunnino  Streams." — The  common-law  rule  against  ob- 
structing running  streams  to  the  injury  of  adjacent  lands  applies 
in  Arizona  to  well-defined  arroyos  or  natural  channels  through  which 
surface  or  flood  waters  flow.  (Kroeger  v.  Twin  Buttes  B.  B. 
Co.,  348.) 

See  Railroads,  13. 

WITNESSES. 

1.  Witnesses — Examination — Cross-examination. — Questions   put    by 

accused  on  the  cross-examination  of  a  witness  as  to  the  testimony 
which  another  witness  had  given  at  a  former  time  were  not  proper 
cross-examination.     (Hurley  v.  Territory,  2.) 

2.  Witnesses — Competency — Transactions  With  Decedent — Parties 

Against  Whom  Testimony  is  Excluded. — Civil  Code  of  1901,  para- 
graph 2536,  provides  that,  in  actions  by  or  against  executors,  ad- 
ministrators, heirs,  or  legal  representatives  of  a  deceased,  neither 
party  shall  be  allowed  to  testify  against  the  other  as  to  statements 
by  decedents,  etc.,  unless  called  by  the  opposite  party.  Plaintiff 
in  an  action  for  an  accounting  for  moneys  and  property  claimed  to 
be  due  in  part  to  her  deceased  husband  sued  as  a  sole  heir  of  his 
estate  and  as  the  assignee  of  his  partner.  Held  that,  as  plaintiff 
sued  in  her  individual  capacity,  the  statute  did  not  apply,  and  that 
testimony  of  an  intervening  and  adverse  party  as  to  statements  by 
her  deceased  husband  was  admissible.     (Barnes  v.  Shattuck,  338.) 

See  Criminal  Law,  6,  26. 
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WORDS  AND  PHRASES. 

1.  Words  and  Phrases— "Falsi."— "Fake"  means  erroneous,  untrue, 

the  opposite  of  correct  or  true,  and,  as  often  used,  does  not  neces- 
sarily involve  turpitude  of  mind,  but  in  the  more  important  uses  in 
jurisprudence,  and  even  in  its  popular  application,  the  word  implies 
something  more  than  a  mere  untruth,  but  is  an  untruth  coupled  with 
a  lying  intent,  or  intent  to  deceive,  or  to  perpetrate  some  treachery 
or  fraud.     (Williams  v.  Territory,  27.) 

2.  Words  and  Phrases— "Bogus."— The  word  "bogus"  is  defined  as 

spurious,  fictitious,  sham.  (Williams  v.  Territory,  27.) 
8.  Words  and  Phrases — "Sham." — "Sham,"  the  adjective,  is  defined  as 
false,  counterfeit,  pretended,  feigned,  unreal;  and  the  noun  is  given 
the  primary  meaning  of  that  which  deceives  expectation,  any  trick 
or  fraudulent  device  that  disappoints,  a  make-believe,  imposition, 
humbug.     (Williams  v.  Territory,  27.) 

4.  Words  and  Phrases— "Beneficiary."— The  word  "beneficiary"  does 

not  appear  to  be  recognized  by  lexicographers  as  having  the  precise 
meaning  usually  given  it  when  employed  in  actions  to  recover  dam- 
ages by  wrongful  death,  but  to  designate  the  person  beneficially 
interested  in  a  trust,  being  so  defined  by  statute  in  some  states,  and 
the  word  is  also  used  to  designate  a  person  to  whom  a  policy  of 
insurance  is  payable  (citing  1  Words  and  Phrases,  750).  (Phoenix 
Railway  Go.  v.  Landii,  80.) 

5.  Words   and   Phrases  —  "Advance"  —  "Advancement." — The   word 

"advance"  is  defined  by  Webster  as  "a  furnishing  of  something  be- 
fore an  equivalent  is  received,  or  on  loan.  In  case  of  an  'advance9 
as  distinguished  from  an  'advancement/  there  arises  the  relation  of 
debtor  and  creditor,  or  else  the  advance  is  in  the  nature  of  an  abso- 
lute gift."     (Paine  v.  Copper  Belle  Mining  Go.,  406.) 
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